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SYMBOLS AND REFERENCES 

In this B r i e f ,  The F l o r i d a  Bar w i l l  be referred t o  as either 

"The F l o r i d a  B a r "  o r  "The B a r " .  Alan K. Marcus will be referred 

to as "Respondent" or "Marcus". Other  witnesses will be r e f e r r e d  

t o  by their respective surnames for clarity. 

Abbreviations u t i l i z e d  in this Br i e f  are as follows: "TK" 

will refer to the transcript of proceedings h e l d  February 1 0 ,  

1 9 8 9 .  "EX" will r e f e r  t o  e x h i b i t s  submitted at t h e  Grievance  

Committee hearing h e l d  February 25, 1988. I'KOR" will refer to 

the Report of Refer@@ dated May 2, 1989. 
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STATEMENT OF THE CASE 

T h i s  d i s c i p l i n a r y  p r o c e e d i n g  commenced on  May 3 1 ,  1 9 8 8  w i t h  

t h e  f i l i n g  of a p u b l i c  c o m p l a i n t  by The F l o r i d a  B a r  a g a i n s t  

K e s po nd e 11 t . 
On June 6 ,  1 9 8 8 ,  t h e  Supreme Court assigned 

hear t h i s  matter. 

F i n a l  h e a r i n g  was h e l d  on February 1 0 ,  1989 
> P  

a Referee to 

In a r g u i n g  

d i s c i p l i n e  a t  t h e  f i n a l  h e a r i n g ,  The F l o r i d a  B a r  i n d i c a t e d  t o  t h e  

Court that t h e  agreed upon e i g h t e e n  month s u s p e n s i o n ,  p r o b a t i o n -  

a r y  p e r i o d  f o r  s u b s t a n c e  abuse and  f i v e  

probation was based on t h e  unconditional and  

of Respondent  on all facts arid charges as  se a 

year t r u s t  a c c o u n t  

complete g u i l t y  p l e a  

o u t  i n  t h e  o r i g i i i a l  

c o m p l a i n t  before t h e  C o u r t  and  t h e  subsequent matter  which w a s  

i n c o r p o r a t e d  and  c o n s i d e r e d .  (TR 2 1 )  

Al though t h e r e  was s u b s t a n t i a l  t e s t i m o n y  o f f e r e d  wi -th  

r e s p e c t  t o  r e h a b i l i t a t i o n ,  t h e r e  were no  representatioiis o r  

s t i p u l a t i o n s  made as  t o  r e i n s t a t e m e n t .  

The R e f e r e e  i s s u e d  h i s  Report of R e f e r e e  on May 2 ,  1989 

w h e r e i n  h e  approved t h e  u n c o n d i t i o n a l  c o n s e n t  judgment  f o r  

d i s c i p l i n e  and  recommended a n  e i g h t e e n  month suspension and  

p r o b a t i o n  f o r  both s u b s t a n c e  abuse  arid t r u s t  accounting v i o l a -  

t i o n s .  

By o r d e r  dated J u n e  14, 1 9 8 9 ,  t h e  Supreme C o u r t  directed t h e  

p a r t i e s  t o  file s i m u l t a n e o u s  b r i e f s  as t o  the  Referee's recom- - 

mended d i s c i p l i n e .  
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STATE3lENT OF THE FACTS 

The Florida Bar filed a four count complaint against Respon- 

dent alleging systematic and intentional misappropriation by 

Respondent of client funds to his o w n  use. At final hearing the 

complaint was amended to include additionai matters also i n v o l v-  

ing the intentional misappropriation of funds. (TR 4-5, 14-15) 

Respondent alleges that the cause of his actions was 

substance abuse of cocaine. (TR 7-8) Respondent alsu stipulated 

to all of the facts and charges as set out in the Bar's cornplaint 

and sought only to argue mitigating factors with respect to t h e  

imposition of discipline. (TR 8-10) 

The negotiation and acceptance of the resulting Consent 

Judgment For Discipline war; effectuated by the preserice of S t u a r t  

Grossman, Designated Reviewer for the Eleventh Circuit Grievance 

Committee D, who after review of the f ac t s  arid negotiations 

between the parties approved the discipline as proffered to the 

Referee. (TR 17-19, 20) In mitigation, Respondent presented t h e  

testimony of Dr. Jules Tropp, Dr. Richard Tyson and Sheldon 

Zilbert who t e s t i f i e d  as to the procedures implemented by Florida 

Lawyers Assistance, Inc., Respondent's involvement in the program 

and his progress made. 

,a 

After considering t h e  testimony, evidence and argument of 

the parties, the Referee found Kespondent guilty of the t a c t u a l  

allegations as charged and violation of Rule 11.02(3) (A) (commin- 

sion by a lawyer of any act contrary to honesty, j u s t i c e ,  or good 

-2- 



morals) of the Integration Rule of The Florida Bar and  Discipli- 

n a r y  Rules 1-102(A) (4) (a  lawyer shall not engage in conduct 

involving dishonesty, fraud, deceit, or misrepresentation) and 

1-102(A) (6) (a lawyer shall not engage in conduct that adversely 

reflects on h i s  fitness to practice law) of the Code of Profes-  

sional Responsibility and imposed an e i g h t e e n  month s u s p e n s i o n  as 

discipline. (See attached Exhibit A ) .  

-3-  



SUMMARY OF THE ARGUMENT 

Pursuant to Rule 3-7.6(a) ( 2 ) ,  Rules of Discipline, the 

discipline imposed by the Referee at Bar i s  subject to review by 

che Supreme Court and additional discipline in excess of that 

recommended may be imposed. 

The case at Bar is not unique i n  that Respondent, Marcus, 

was addicted to cocaine, misappropriated client furids and 

converted them to his personal account. These actions fit the 

pattern of an attorney with a substaiice abuse problem, but for 

one fac to r :  the misappropriated funds were riot used to further 

h i s  addiction. For mitigation purposes, this made restitution 

that much easier. 

Respondent has 11o p r i o r  disciplinary history and the a c t i o n s  

complained of, although systematic and continuous, were contempo- 

raneous with his addictive phase.  Additionally, Respondent did 

voluntarily seek assistance for his addiction and as evidenced 

from the testimony elicited in mitigation, is remorseful about 

his actions and i s  moving toward recovery. 

These factors, t a k e n  together arid read in conjunction with 

existing disciplinary standards and case law precedent, warrant 

the tendering and acceptance of the Consent Judgment arid recom- 

mended discipline subject .to review by the Supreme Court. 

- 4 -  



POINTS ON APPI3A.L 

POINT I 

WHETHER THE REFEREE'S RECOMMENDATION FOR AN 
EIGHTEEN MONTH SUSPENSION IS WARRANTED AS 
A MINIMUM DISCIPLINE AND WHETHER THE FACTORS 
CONSIDERED WARRANT SUCH DISCIPLINE 
SUBJECT TO REVIEW BY THE SUPREME COURT. 
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,A 

ARGUMENT 

I '  

ALTHOUGH THE REFEREE'S RECOMMENDATION 
FOR AN EIGHTEEN MONTH SUSPENSION 

THE FACTORS CONSIDERED BY THE 
REFEREE WARRANT SUCH DISCIPLINE 
SUBJECT TO REVIEW BY THE SUPREME COURT, 

IS WARRANTED AS A MINIMUM DISCIPLINE, 

A R e f e r e e ' s  f i n d i n g s  of f a c t  enjoys t h e  same p r e s u m p t i o n  of 

c o r r e c t n e s s  as  t h e  judgment  of t h e  t r i e r  of f a c t  i n  a c i v i l  

p r o c e e d i n g .  Ru le  3- 7.5  (k) (1) , R u l e s  of D i s c i p l i r i e .  The Supreme 

C o u r t  i s  n o t  bound by the R e f e r e e ' s  recommendat ion for d i s c i -  

p l i n e ,  T'he F l o r i d a  B a r  v. Weaver, 356 So.2d 797 (Fla. 1 9 7 8 ) .  A l l  

Referee r e p o r t s  recommending p u b l i c  r e p r i m a n d ,  s u s p e n s i o n ,  

d i s b a r m e n t  o r  r e s i g n a t i o n  are reviewed by t h e  Supreme C o u r t ,  even  

i n  t h e  a b s e n c e  of t h e  f i l i n g  of a P e t i t i o n  f o r  Review by a p a r t y .  

Rule  3-7.6(a) ( 2 )  R u l e s  of D i s i c p l i n e .  

The i n s t a n t  a c t i o n  t h a t  w a s  b e f o r e  t h e  R e f e r e e  was g e n e r i c  

i n  c o u r s e l  b u t  n o t  i n  e f f e c t .  

The a d d i c t i o n  t o  c o c a i n e  and  o t h e r  s u b s t a n c e  abuses are 

u n f o r t u n a t e l y  a f f e c t i n g  a number of a t t o r n e y s  as w e l l  a s  o t h e r  

p r o f e s s i o n a l s .  The r e a s o n s  f o r  t h e  a d d i c t i o n  vary, b u t  t h e  

r e s u l t s  are o f t e n  the demise of a s u c c e s s f u l  l e g a l  career. As 

s u c h ,  a l t h o u g h  a t t o r n e y s  f a c i n g  d i s c i p l i n a r y  p r o c e e d i n g s  q u i t e  

o f t e n  do so a f t e r  a legal m a t t e r  w a s  n e g l e c t e d  o r  c l i e n t  t u n d s  

m i s a p p r o p r i a t e d ,  e a c h  case must  be c o n s i d e r e d  i n d i v i d u a l l y  and  

m i t i g a t i n g  f a c t o r s  v iewed i n  a l i g h t  t a k i n g  i n t o  c o n s i d e r a t i o n  

where t h e  a t t o r n e y  has  b e e n ,  what e f f e c t  did h i s  s u b s t a n c e  a b u s e  

- 6 -  
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have on others and how is he working to correct the problem. 

In the case at Bar, two main factors and questions arose 

with respect to Respondent's guilt or innocence and what effect 

his substance abuse had on his actionslinactions. Because 

Respondent pled unconditonally guilty to all c o u n t s  and all 

matters, the issue of guilt or innocence is moot. 

Respondent maintained pr io r  to and at trial t ha t  he system- 

atically misappropriated client funds because of his addiction to 

cocaine; yet he did not use any of the misappropriated funds to 

support this addiction; he just accumulated the monies i n  his 

personal account. Perhaps t h i s  made his ability to make restitu- 

tion of a l l  monies that much easier. 

I n  determining mitigation,' a number of factors must be 

considered, some of which are as follows: 

A. Absence of a p r i o r  disciplinary record. 

B. Personal or emotional problem. 

C. Timely good faith effort to make restitution or to 

rectify consequenses of misconduct. 

D.  Character or reputation. 

E. Physical or mental disability or impairment. 

F. Remorse. 

It is these factors that the Referee considered in accepting 

the Consent Judgment as  offered. It has been widely held that 

'Mitigation has been defined as circumstances, considerations or 
factors that may justify a reduction in a degree of discipline to 
be imposed. Florida Standards for Imposing Lawyer Sanctions, I) Standard 9.32. 
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a p r i o r  h i s t o r y  s h o u l d  be c o n s i d e r e d  when d e t e r m i n i n g  a p p r o p r i a t e  

punishment  f o r  mi sconduc t .  The Florida Bar v.  Schupack ,  5 2 3  

So.2d 1 1 2 9  ( F l a .  1 9 8 8 ) .  Respondent  Marcus had  no p r i o r  d i s c i p l i -  

n a r y  h i s t o r y  w i t h  t h e  B a r .  

Respondent  a r g u e d  a t  R e f e r e e  l eve l  t h a t  the case of - The 

Florida Bar v .  Musleh,  453 So.2d 7 9 4  ( F l a .  1983)  c o n t r o l s  and  

c l o s e l y  p a r a l l e l s  t h e  case s u b  j u d i c e .  I n  Musleh,  Respondent  w a s  

i n d i c t e d  by  a F e d e r a l  Grand J u r y  for C o n s p i r a c y  t o  R e c e i v e  and  t o  

T r a n s p o r t  and  s e l l  S t o l e n  S e c u r i t i e s  i n  i n t e r s t a t e  commerce. H e  

w a s  a c q u i t t e d  b e c a u s e  of i n s a n i t y .  The B a r  t h e n  proceeded 

a g a i n s t  him i n  a disciplinary p r o c e d i n g .  The R e f e r e e  c o n s i d e r e d  

Mr. M u s l e h ' s  m e n t a l  i l l n e s s  i n  m i t i g a t i o n  of h i s  acts. H e  also 

recommended a u t o m a t i c  r e i n s t a t e m e n t  a t  t h e  end  of t h e  s ix- month  

,a p e r i o d .  

The Supreme C o u r t  h e l d  t h a t  it was p r o p e r  t o  c o n s i d e r  the 

m e n t a l  i l l n e s s  i n  m i t i g a t i o n .  The C o u r t  w e n t  on  t o  s a y  t h a t :  

"111 weigh ing  t h e  p r o p e r  d i s c i p l i n e  t o  be a s s e s s e d  on  
t h e  f a c t s  of this case, w e  are m i n d f u l  of t h e  t h r e e  p u r p o s e s  
of B a r  d i s c i p l i n e- - p u n i s h m e n t  of t h e  o f f e n d e r ,  d e t e r r e n c e  of 
t h o s e  who migh t  be t empted  t o  e m u l a t e  t h e  wrongdoer ,  and  
p r o t e c t i o n  of t h e  p u b l i c  ... While w e  r e c o g n i z e  t h e  g r a v i t y  
of R e s p o n d e n t ' s  m i s c o n d u c t ,  w e  c o n s i d e r  i n  m i t i g a t i o n  h i s  
s e v e r e l y  l i m i t e d  a b i l i t y  t o  c o n t r o l  his a c t i v i t y .  We c a n n o t  
see how g r e a t e r  d e t e r r e n c e  o r  p r o t e c t i o n  of t h e  p u b l i c  w i l l  
be a c h i e v e d  by a lengthy s u s p e n s i o n  of one  who, until t h i s  
e p i s o d e ,  had a n  unb lemished  record and  who has  n o w ,  w i t h  the  
h e l p  of on- going medical a s s i s t a n c e ,  r e t u r n e d  to h i s  f o r m e r  
l e v e l  of c o n d u c t  and  p r a c t i c e .  We, t h e r e f o r e ,  suspend  
Respondent  f rom t h e  p r a c t i c e  of l a w  f o r  n i n e t y  d a y s . .  . W e  
f u r t h e r  impose p r o b a t i o n  fo r  as l o n g  a s  Respondent  r e m a i n s  
a c t i v e  i n  t h e  p r a c t i c e  of l a w . . . "  - I d ,  a t  7 9 7  

In order t o  s u p p o r t  t h e  finding by t h e  R e f e r e e  a t  B a r ,  one 

must  p a r a l l e l  s u b s t a n c e  a b u s e  and  a d d i c t i o n  t o  t h a t  of m e n t a l  

-8- 



illness. Testimony was elicited at trial of t h e  effect of 

addiction on one's mental thinking process and how the addiction 

becomes a disease. (TR 27-28, 32, 3 6- 3 7 ,  39) 

Nevertheless, it is the underlying offense of mis- appropri- 

ation of funds that must be considered. In the case of - The 

Florida Bar v. Tunsil, 5 0 3  So.2d 1230, (Fla. 19871, the Court 

found that theft of clients' funds is one of the most serious 

of fenses  a lawyer could commit and such misconduct, absent 

sufficient mitigation, compels t h e  extreme sanction of 

disbarment. The Court went on to say, 

"In the hierarchy of offenses for which lawyers may be 
disciplined, stealing from a client must be among those at 
the very top of the l i s t . "  

However, this does not mean to say that these factors are 

routinely sufficient to lessen an otherwise appropriate disci- ,a 
pline in misappropriation cases. See The Florida Bar v. Roth, 

471 So.2d 29 (Fla. 1985) (lawyer who misappropriated funds 

suspended for three years); The Florida B a r  v. Morris, 415 So.2d 

1274 (Fla. 1982) (lawyer who used trust funds for personal 

purposes suspended f o r  two years). 

It should be noted that the discipline sought by The Flor ida  

Bar at the inception of the proceeding sub judice was disbarment. 

(TR 3 )  It is o n l y  after a consideration of the factors presented 

in mitigation that a consent judgment was negotiated. The Court 

at Bar, as did the Court in Tunsil, considered the repayment of 

the misapproprated funds, the cooperation with  the bar and the 

-9 -  



Respondent's remorse and substance abuse as mitigating factors 

sufficient to warrant a lesser discipline. 

The position of the B a r  in initially seeking disbarment was 

reconsidered upon the t e n d e r i n g  of the Unconditional Guilty Plea 

by Repondent, Marcus. I n  the case of The Florida Bar v .  Ander- 

- sun, 3 9 5  So.2d 551 (Fla. 1981), the Court imposed a two year 

susperision and found that because of the stipulation and plea of 

guilty entered into by Respondent, the Referee was unable to hear 

personally from Respondent and therefore the Referee could o n l y  

conclude that Respondent knew what she was doing and committed 

the acts over a substantial period of time. 

In the case of The Florida Bar v.  Sommers, 508 So.2d 3 4 1  

(Fla. 1987) , the Court held that evidence showing numerous counts 
of client neglect by the attorney who voluntarily entered a 0 
chemical dependency treatment facility and completed the treat- 

ment program, warrants a ninety day suspension and probation for 

three years. 

As previously stated, although there were multiple counts of 

neglect and misappropriation by Respondent, Marcus" the activity 

stemmed from a specific period of time and course of conduct. 

The Sommers Court went on to state that the principal 

concern of the B a r  and Supreme Court in attorney disciplinary 

cases is to protect the public, warn other members of the profes-  

sion of the consequenses of similar misconduct, impose approp r i-  

ate punishment on the errant lawyer and to allow for and 
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encourage reformation and rehabilitation. (citing The Florida 

Bar v. Pahules, 233 So.2d 130, 132 (Fla. 1975)). 

In the The Florida Bar v. Roman, 526 So.2d 60 ( F l a .  19881, 

the Court held that the attorneyls theft of client funds, effec- 

tuated through fraud on the Court, warrants disbarment regard- 

less of mitigating factors. The Referee recommended a three year 

suspension from the practice of law, but the Court rejected this 

discipline and imposed disbarment. In Roman, the fraud was 

perpetrated on the Court by submitting a false affidavit and 

sworn statements whereas Respondent, Marcus misrepresented to the 

client the value of the true settlement. 

Disbarment was also imposed in the case of The Florida Bar 

v. Altman, 465 So.2d 514 (Fla. 1985) wherein the Court held that: 

'I. . .engaging in illegal conduct involving moral turpi- 
tude, conduct involving dishonesty, fraud, deceit, or 
misrepresentation, conduct which adversely reflects upon 
fitness to practice law, and conduct prejudicing or damaging 
a client in the course of the professional relationship, 
failing to maintain complete records of clients' funds, and 
applying clients' money to a purpose other than that for 
which it was intended, warrants disbarment." 

Not as severe a discipline, but no less egregious an act, 

the Referee in the case of The Florida Bar v. Jahn, 509 So.2nd 

2 8 5  (Fla. 1987) held that with respect to the recommended 

discipline, Jahnls felonious conduct was the direct result of his 

cocaine addiction. As with Marcus, the Referee found that Jahn's 

practice of law was not effected and that he was classified as a 

recovering addict. The Court went on to say: 

"The Referee, in a thoughtful and cogent report, 
concluded that J a h n ' s  lack of prior disciplinary history, 
the fact that no clients were injured, that Jahn's 
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misconduc t  w a s  d i r e c t l y  re la ted t o  h i s  d r u g  a d d i c t i o n  and  
Jahn's exemplary  e f f o r t s  t o  rid himself of h i s  c h e m i c a l  
dependency  s h o u l d  be considered as m i t i g a t i n g  t h e  d i s c i p l i n e  
t o  be imposed."  

"Based upon t h e s e  f a c t s ,  w e  f i n d  t h e  r e f e r e e ' s  recom- 
mendat ion  t o  be e n t i r e l y  r e a s o n a b l e  and  w i l l  serve t h e  
p u r p o s e s  of Bar d i s c i p l i n e  s e t  f o r t h  in The F l o r i d a  Bar v .  
L a r k i n ,  4 4 7  So.2d 1 3 4 0  ( F l a .  1984)." 

"An a t t o r n e y  w i t h  a c h e m i c a l  dependelicy p rob lem,  
whe the r  t h e  d r u g  of his c h o i c e  i s  l e g a l  s u c h  as  a l c o h o l ,  o r  
i l l e g a l  s u c h  as c o c a i n e ,  s h o u l d  be encouraged  t o  s e e k  
treatment t o  rid h i m s e l f  of t h e  dependency .  W e  have  h e l d  i n  
p r i o r  bar d i s c i p l i n a r y  cases t h a t  a n  addicted a t t o r n e y  who 
h a s  d e m o n s t r a t e d  p o s i t i v e  e f f o r t s  t o  f r e e  h i m s e l f  of h i s  
drug dependency  s h o u l d  have  t h a t  f a c t  r e c o g n i z e d  by t h e  
r e f e r e e  and  t h i s  C o u r t  when c o n s i d e r i n g  t h e  a p p r o p r i a t e  
d i s c i p l i n e  t o  be imposed."  See The F l o r i d a  B a r  v. Knowles ,  
5 0 0 ,  So.2d 1 4 0  (Fla. 1 9 8 6 ) ;  The Florida Bar v .  R o s e r i ,  495 
So.2d 1 8 0  ( F l a .  1 9 8 6 ) .  

I r k  t h e  case of The F l o r i d a  B a r  v. Corrales, 505 So.2d 1 3 2 7  

( F l a .  1987)  , the Respondent  a t t o r n e y  submi t t ed  a C o n d i t i o n a l  

G u i l t y  P l e a  and  Consen t  Judgment .  The R e f e r e e  a c c e p t e d  t h e  p l e a  ,. 
and imposed a n i n e t y  d a y  s u s p e n s i o n .  The C o u r t  u p h e l d  t h i s  

d i s c i p l i n e  f i n d i n g  t h a t  p o s s e s s i o n  and u s e  of i l l e g a l  drugs 

w a r r a n t e d  a n i n e t y  day  s u s p e n s i o n ,  t w o  y e a r  t e r m  of p r o b a t i o n  

w i t h  a s p e c i a l  c o n d i t i o n  r e q u i r i n g  periodic d r u g  evaluation and  

payment o f  d i s c i p l i n a r y  costs .  T h i s  w a s  f o l l o w e d  by t h e  C o u r t  i n  

The F l o r i d a  B a r  v .  H o l t s i n y e r ,  505 So.2d 1 3 2 9  ( F l a .  1 9 8 7 ) .  

As s u c h ,  t h e  m i t i g a t i n g  f a c t o r s  p r e s e n t e d  by Respondent  

Marcus,  when v iewed t o g e t h e r  w i t h  t h e  u n d e r l y i n g  v i o l a t i o n s ,  

s u p p o r t  t h e  f i n d i n g  by t h e  R e f e r e e  of t h e  e i g h t e e n  month suspen-  

sion b u t  d o  n o t  p r e c l u d e  t h e  i m p o s i t i o n  of f u r t h e r  d i s c i p l i n e  by 

t h e  Supreme Cour t .  
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CONCLUSION 

Based upon the f o r e g o i n g  reasons and c i t a t i o n s  of authoEity, 

T h e  Florida B a r  respectfully submits t h a t  t h e  d i s c i p l i n e  imposed 

is warranted subject t o  r e v i e w  by the Supreme C o u r t .  

/ TFB #582 40  
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