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I N  THE SUPREHE COURT OF FLORIDA 

THE STATE OF FLORIDA, and t h e  
Taxpayers, P rope r ty  Owners and 
C i t i z e n s  of Brevard County, 
F l o r i d a ,  inc luding  nonres iden t s  
owning p r o p e r t y  o r  s u b j e c t  t o  
t a x a t i o n  t h e r e i n ,  and a l l  o t h e r s  
having o r  c la iming  any r i g h t ,  
t i t l e  o r  i n t e r e s t  i n  p r o p e r t y  
t o  be a f f e c t e d  by t h e  incur rence  
by Brevard County of  i ts obl iga-  
t i o n s  under t h e  Lease h e r e i n  
descr ibed,  o r  t o  be affected 
thereby ,  

Appel lan ts ,  

V ,  

BREVARD COUNTY, FLORIDA, a 
p o l i t i c a l  subd iv i s ion  of t h e  
State  of F l o r i d a ,  

Appel lee ,  , 
/ 

CASE NO, 72,525 

INITIAL BRIEF OF APPELLANTS 

NORHAN R. WOLFINGER 
State A t t o r n e y  
1832 Garden Street 
T i t u s v i l l e ,  Florida 32780 
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PREFACE 

A p p e l l a n t  S t a t e  o f  F l o r i d a  w i l l  b e  r e f e r r e d  t o  a s  

"Appel lan t  ." Appellee Brevard County, F l o r i d a  w i l l  be referred 

t o  a s  t h e  "County" o r  a s  " B r e v a r d  C o u n t y . "  C i t a t i o n s  t o  

Appe l l an t ' s  Appendix w i l l  be s t a t e d  as "App -. " 

JURISDICTIONAL STATEHENT 

This  is an appeal  pursuant  t o  R u l e  9 .030(a )  (1) ( B )  ( i) of t h e  

F l o r i d a  R u l e s  of Appel la te  Procedure from a f i n a l  o rde r  v a l i d a t i n g  

bonds o r  cer t i f ica tes  of indebtedness .  
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STATEHENT OF THE CASE AND FACTS 

T h i s  is an appeal from a F i n a l  Judgment of t h e  C i r c u i t  Court  

o f  t h e  E i g h t e e n t h  J u d i c i a l  C i r c u i t  i n  and f o r  Brevard County 

v a l i d a t i n g  c e r t a i n  o b l i g a t i o n s  of  Brevard County ( t h e  "County") 

pursuant  t o  Chapter 75, F l o r i d a  Statutes  (1987). 

Pursuant  t o  Ordinance No. 87-31, adopted December 15, 1987 

(App 1) 8 and Resolu t ion  No. 88-015, adopted January 19, 1988 (App 

7) 8 t h e  County a u t h o r i z e d  a l e a s e - p u r c h a s e  a r r a n g e m e n t  f o r  

c e r t a i n  equipment. To effectuate t h e  lease-purchase arrangement,  

t h e  County proposes t o  e s t a b l i s h  a n o t - f o r - p r o f  i t  c o r p o r a t i o n  

( t h e  "Lessor") which w i l l  purchase c e r t a i n  equipment ( t h e  "Leased 

Equipment") f o r  lease t o  t h e  County pursuant  t o  a lease agreement 

( t h e  "Lease") .  The County's o b l i g a t i o n  t o  make payments under 

t h e  Lease w i l l  be secured s o l e l y  by non-ad va lo rem r e v e n u e s  

a c t u a l l y  budgeted f o r  s u c h  purpose dur ing  any f i sca l  year .  The 

Lessor w i l l  a s s i g n  t o  a f i d u c i a r y  ( t h e  "Trustee") i ts  r i g h t  t o  

r e c e i v e  Lease payments from t h e  County. The T r u s t e e  w i l l  s e l l  

C e r t i f i c a t e s  o f  P a r t i c i p a t i o n  secured by t h e  C o u n t y ' s  Lease 

payments .  P r o c e e d s  from t h e  sa le  of t h e  Cer t i f ica tes  w i l l  be 

used t o  purchase t h e  Leased Equipment. The County w i l l  purchase 

t h e  Leased Equipment on b e h a l f  o f  t h e  L e s s o r  p u r s u a n t  t o  an  

Agency Agreement, w i t h  t i t l e  t o  t h e  Leased Equipment be ing  ves ted  

i n  t h e  Lessor.  T i t l e  t o  s p e c i f i c  items of Leased Equipment w i l l  

be t r a n s f e r r e d  t o  t h e  County a f t e r  a l l  scheduled Lease payments 

f o r  s u c h  items have been made. 



The term of  t h e  Lease w i l l  e x p i r e  on t h e  ea r l i e r  of ( a )  t h e  

date on which a l l  scheduled Lease payments o r  p rov i s ion  t h e r e f o r  

h a s  been made, o r  (b)  t h e  f i r s t  day of any f i s c a l  year  for  which 

t h e  County adopts  an annual budget without  appropr i a t ing  s u f f i c i e n t  

f u n d s  t o  m a k e  t h e  s c h e d u l e d  Lease  payments .  P r i o r  t o  any  

t e r m i n a t i o n  o f  t h e  L e a s e ,  t h e  County w i l l  have an  o p t i o n  t o  

p r e p a y  t h e  r ema in ing  Lease payments  and secure t i t l e  t o  t h e  

Leased Equipment. 

I f  t h e  County e lects  no t  t o  exercise i ts  prepayment op t ion  

and t h e  Lease is  t e rmina ted ,  t h e  Lessor may s e l l  o r  r e l e t  t h e  

Leased Equipment. The proceeds rece ived  from s u c h  sa le  o r  lease 

w i l l  i n u r e  t o  t h e  b e n e f i t  o f  t h e  L e s s o r ;  p r o v i d e d  t h a t  any  

amounts rece ived  i n  excess of t h e  amounts which would o therwise  

have been payable  by t h e  County s h a l l  be pa id  t o  t h e  P l a i n t i f f .  

Func t iona l ly ,  t h e  County's o b l i g a t i o n  can most a c c u r a t e l y  be 

c h a r a c t e r i z e d  as a one-year l e a s e  w i t h  annual "renewal op t ions"  

i n  favor  of t h e  County. During i ts  budget d e l i b e r a t i o n s  f o r  each 

yea r ,  t h e  County w i l l  have t h e  op t ion  t o  "renew" t h e  Lease f o r  an 

a d d i t i o n a l  y e a r  by a p p r o p r i a t i n g  s u f f i c i e n t  funds t o  m a k e  t h e  

schedu led  Lease payments. During any f i s c a l  year  f o r  which funds 

are a c t u a l l y  appropr i a t ed ,  t h e  County w i l l  be o b l i g a t e d  t o  make  

t h e  scheduled Lease payments. This  o b l i g a t i o n  w i l l  be secured by 

t h e  County's non-ad valorem revenues,  except  t o  t h e  e x t e n t  such 

revenues a r e  pledged t o  pay o t h e r  o b l i g a t i o n s  of t h e  County. I f  

t h e  County e l e c t s  not  t o  "renew" t h e  Lease, it has no f u r t h e r  

o b l i g a t i o n  t o  m a k e  scheduled Lease payments and no f u r t h e r  r i g h t  
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t o  possess ion  of  t h e  Leased Equipment. Upon t e rmina t ion  of t h e  

Lease, t h e  County is e n t i t l e d  t o  secure replacement equipment i f  

it desires t o  do so. 

T h e  County f i l e d  a Compla in t  f o r  V a l i d a t i o n  p u r s u a n t  t o  

Chapter 75, F l o r i d a  S ta tu t e s ,  on March 28, 1988, seeking  v a l i d a t i o n  

of t h e  c e r t i f i c a t e s  of indebtedness  represented  by t h e  Cer t i f ica tes  

of P a r t i c i p a t i o n  t o  be i s sued  by t h e  T r u s t e e .  This  complaint was 

heard be fo re  t h e  Honorable Tom Waddell, J r . ,  Judge of t h e  C i r c u i t  

Court o f  t h e  E i g h t e e n t h  J u d i c i a l  C i r c u i t  i n  and f o r  Breva rd  

County, F l o r i d a ,  on Apr i l  29, 1988. A F i n a l  Judgment v a l i d a t i n g  

these C e r t i f i c a t e s  of P a r t i c i p a t i o n  was r e n d e r e d  on A p r i l  29, 

1988 (App 105). The Appel lant  f i l e d  a t ime ly  Notice of Appeal 

on May 26, 1988. 

3 
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SUMHARY OF ARGUnEblT 

The C o u n t y ' s  o b l i g a t i o n  u n d e r  t h e  Lease c o n s t i t u t e s  an  

i n d e b t e d n e s s  m a t u r i n g  more t h a n  t w e l v e  months a f t e r  i s suance  

s i n c e  a l l  p a r t i e s ,  i n  f a c t ,  a n t i c i p a t e  t h a t  t h e  Lease w i l l  be i n  

e f fec t  f o r  a number of  years .  Based on t h i s  C o u r t ' s  d e c i s i o n  i n  

Coun t v  of v o l u s  i a  v.  S t a t e ,  417 So.2d 968 ( F l a .  1 9 8 2 ) ,  t h e  

f i n a n c i n g  a r r a n g e m e n t  p r o p o s e d  b y  t h e  County whereby i t s  

a p p r o p r i a t i o n  f o r  Lease payments w i l l  be secured by a l l  o f  i t s  

non-ad valorem revenues amounts t o  a promise t o  l e v y  ad valorem 

t a x e s  which m u s t  be approved by t h e  e l e c t o r s  of Brevard County 

under Art ic le  V I I ,  Sec t ion  1 2  of  t h e  F l o r i d a  C o n s t i t u t i o n .  

S ince  t h e  County w i l l  s ecure  t i t l e  t o  s p e c i f i c  items o f  

Leased Equipment a f t e r  a l l  s c h e d u l e d  Lease payments f o r  s u c h  

items have been made, it w i l l ,  over  t i m e ,  accumulate an ownership 

i n t e r e s t  i n  s u c h  items which is s u b j e c t  t o  l o s s  i f  f u n d s  are no t  

a p p r o p r i a t e d  f o r  Lease payments .  P u r s u a n t  t o  t h i s  C o u r t ' s  

d e c i s i o n  i n  Nohrr v .  Brev ard Co u n t v  E d u c a t i o n a l  F a c i l i t i e s  

Author i ty ,  247 So.2d 304 ( F l a .  1971) ,  t h i s  f i nanc ing  arrangement 

approved  by t h e  t r i a l  c o u r t  amounts t o  a s e c u r i t y  i n t e r e s t  o r  

mortgage i n  County p r o p e r t y  and t h u s  an  i m p l i c i t  promise t o  l e v y  

ad va lo rem t axes  w h i c h  m u s t  be approved by t h e  e l e c t o r s  under 

Ar t ic le  V I I ,  Sec t ion  1 2 .  

4 
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POIEJT I 

THE COUNTY'S OBLIGATION UNDER THE LEASE I S  I N  
VIOLATION OF ARTICLE V I I ,  SECTION 1 2  OF THE 
F L O R I D A  CONSTITUTION A S  A C E R T I F I C A T E  O F  
INDEBTEDNESS PAYABLE FROM AD VALOREM TAXATION 
AND MATURING MORE THAN TWELVE MONTHS AFTER 
ISSUANCE NOT APPROVED BY THE VOTERS. 

Art ic le  V I I ,  Sec t ion  1 2  of t h e  F l o r i d a  C o n s t i t u t i o n  provides  

as fo l lows:  

S e c t i o n  1 2 ,  Local bonds,--Counties, school  
d i s t r i c t s  , municipal  it ies , s p e c i a l  d i s t r i c t s  
and l o c a l  g o v e r n m e n t a l  b o d i e s  w i t h  t a x i n g  
powers  may i s s u e  b o n d s ,  c e r t i f i c a t e s  o f  
indebtedness  o r  any form of  t a x  a n t i c i p a t i o n  
ce r t i f i ca t e s ,  payable  from ad valorem t a x a t i o n  
and m a t u r i n g  more t h a n  twelve months a f t e r  
i s suance  only: 

(a )  t o  f i n a n c e  o r  r e f inance  c a p i t a l  p r o j e c t s  
au tho r i zed  by law and on ly  when approved by 
v o t e  o f  t h e  e l e c t o r s  who a r e  o w n e r s  o f  
f r e e h o l d s  t h e r e i n  n o t  w h o l l y  exempt f r o m  
t a x a t i o n ;  o r  

(b )  t o  refund ou t s t and ing  bonds and i n t e r e s t  
and redemption premium the reon  a t  a lower n e t  
average i n t e r e s t  c o s t  ra te ,  

I t  i s  undisputed t h a t  n e i t h e r  t h e  County's o b l i g a t i o n  under  t h e  

Lease n o r  t h e  C e r t i f i c a t e s  o f  P a r t i c i p a t i o n  which a r e  t o  be 

i s sued  by t h e  T r u s t e e  were approved by t h e  e l e c t o r s  of Brevard  

County, I t  is a l s o  c l e a r  t h a t  t h e  Cert i f icates  of  P a r t i c i p a t i o n  

are ,  i n  e f fec t ,  being i s s u e d  by t h e  County s i n c e  t h e  Lessor is a 

n o n - p r o f i t  c o r p o r a t i o n  c rea ted  by t h e  County and t h e  T r u s t e e  

which issues t h e  C e r t i f i c a t e s  of P a r t i c i p a t i o n  i s  a p p o i n t e d  by 

t h e  L e s s o r .  Thus, i f  t h e  C e r t i f i c a t e s  of P a r t i c i p a t i o n  mature 

5 
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more t h a n  twelve months a f t e r  i s suance ,  t hey  are i n v a l i d  under 

Article V I I ,  Sec t ion  12 of t h e  F l o r i d a  C o n s t i t u t i o n  f o r  f a i l u r e  

t o  s u b m i t  t h e m  t o  v o t e r  a p p r o v a l ,  I n  reviewing t h e  proposed 

t r a n s a c t i o n ,  it i s  a p p a r e n t  t h a t  t h e s e  C e r t i f i c a t e s  w i l l ,  i n  

f a c t ,  be payable  from ad valorem t a x a t i o n  and w i l l  mature more 

than  twelve months a f t e r  issuance.  

Whi le  t h e  County may argue t h a t  any o b l i g a t i o n  created by 

t h e  Lease is l i m i t e d  t o  a f i sca l  year  and does n o t  extend beyond 

twelve months, an examination of  t h e  p rov i s ions  of t h e s e  agreements 

proves t h e  c o n t r a r y .  Under Sec t ion  403 of t h e  Lease (App 231, 

t h e  County m u s t  make  c e r t a i n  advance Lease payments upon e n t e r i n g  

i n t o  t h e  Lease, These  payments w i l l  be he ld  i n  a Lease Payment 

Account t o  be maintained by t h e  T r u s t e e .  While t h e  County w i l l  

r ece ive  a c r ed i t  f o r  such funds i n  t h e  Lease Payment Account, t h e  

e f f e c t  o f  s u c h  advance  Lease  payments  may be t o  e x t e n d  t h e  

o b l i g a t i o n  created by t h e  Lease Agreement and T r u s t  Agreement 

beyond twelve months. I n  a d d i t i o n ,  a Reserve Account is c r e a t e d  

unde r  t h e  T r u s t  Agreement (App 6 7 )  p u r s u a n t  t o  w h i c h  t h e  

C e r t i f i c a t e s  of  P a r t i c i p a t i o n  w i l l  be i s s u e d ,  The County r ece ives  

credi t  f o r  i n t e re s t  earned on both  t h e  Reserve Account and Lease 

Payment Account ,  However, t h e s e  r u n n i n g  accoun t s  extend t h e  

m a t u r i t y  of t h e  o b l i g a t i o n s  beyond twelve months,  

T h e  o v e r a l l  f i n a n c i n g  scheme as  p r o v i d e d  i n  t h e  Lease 

and T r u s t  Agreement i n  r e a l i t y  c r ea t e s  an o b l i g a t i o n  m a t u r i n g  

more than  twelve months a f t e r  i ssuance ,  

6 
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Under t h e  Lease, t h e  County w i l l  acqui re  use of c e r t a i n  

equipment  n e c e s s a r y  f o r  t h e  p r o v i s i o n  of c e r t a i n  e s s e n t i a l  

s e r v i c e s  r e l a t e d  t o  t h e  h e a l t h ,  s a f e t y  and welfare of t h e  c i t i z e n s  

of t h e  County. These inc lude  f i r e  e n g i n e s ,  b r u s h  t a n k e r s ,  an  

ambulance and t r a i n i n g  equipment. Once leased and ass igned  t o  

du ty ,  t h e  l ea se  o f  t h e s e  items o f  equipment  w i l l  have t o  be 

m a i n t a i n e d  o r  s u b s t i t u t e  equipment w i l l  have t o  be acquired by 

o t h e r  means. The Lease p r o v i d e s  a s p e c i f i c  l e a s e  term f o r  

e a c h  i tem each i n  excess of t w e l v e  months,  a f t e r  which, t h e  

County w i l l  a c q u i r e  t i t l e  t o  t h e s e  items of equipment. Having 

en te red  i n t o  t h e  Lease and T r u s t  Agreement, t h e  County w i l l ,  i n  

every  real  and p r a c t i c a l  s e n s e ,  be compe l l ed  t o  c o n t i n u e  t h e  

a p p r o p r i a t i o n  o f  f u n d s  t o  r e t a i n  t h i s  equipment .  T h u s ,  t h e  

f inanc ing  scheme provided i n  t h e  Lease and T r u s t  Agreement is, i n  

f a c t ,  t h e  i s suance  of a c e r t i f i c a t e  of  indebtedness  which matures 

more than  twelve months a f t e r  t h e  i s suance .  All p a r t i e s  c l e a r l y  

a n t i c i p a t e  t h a t  t h i s  is a long term o b l i g a t i o n  and t h e  format 

proposed is merely a dev ice  t o  void t h e  referendum requirements  

of Art ic le  V I I ,  Sec t ion  1 2  of t h e  F l o r i d a  C o n s t i t u t i o n .  

Having d e m o n s t r a t e d  t h a t  t h e  Lease and T r u s t  Agreement 

p r o v i d e  f o r  c e r t i f i c a t e s  o f  i n d e b t e d n e s s  m a t u r i n g  more t h a n  

twelve months a f t e r  i ssuance ,  t h e  f inanc ing  scheme p roposed  by 

Brevard County is i n  v i o l a t i o n  of  Art ic le  V I I ,  Sec t ion  12  of t h e  

F l o r i d a  C o n s t i t u t i o n  under  Countv of V o lus i a  v. S t a te ,  417 So.2d 

968 ( F l a .  1982) ,  s i n c e  it would have t h e  e f f e c t  o f  r e q u i r i n g  

increased  ad valorem t a x a t i o n .  
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I n  W t v  of V o l u i a  v .  S t a t e  , t h i s  C o u r t  he ld  t h a t  t h e  

p l e d g e  o f  a l l  non-ad va lo rem r e v e n u e s  " c a l l s  i n t o  p l a y  t h e  

r e fe rendum r e q u i r e m e n t  o f  Ar t ic le  V I I ,  Sec t ion  1 2 ,  because i n  

effect  c o n s t i t u t e s  a promise t o  l evy  ad valorem taxes." u. a t  

971. T h e r e i n ,  t h e  Court d i s t i n g u i s h e d  i t s  p r i o r  d e c i s i o n s  i n  

S t a t e  v. Alachua County, 335 So.2d 554 (Fla .  1976) ,  and i n  Town of 

M e d l  e v  v .  S t a t e ,  1 6 2  So .2d  257 ( F l a .  1 9 6 4 ) ,  w h e r e  t h e  

c o n s t i t u t i o n a l  referendum requirements  were he ld  i n a p p l i c a b l e  t o  

ce r t i f i ca t e s  of indebtedness  secured by non-ad valorem revenues. 

The Court d i s t i n g u i s h e d  Alachua and Medley because each of t h o s e  

cases involved t h e  o b l i g a t i o n  of s p e c i f i e d  non-ad valorem revenue 

s o u r c e s  r a t h e r  t h a n  a gene ra l  o b l i g a t i o n  o f  non-ad va lorem 

revenue. I n  t h e  f inanc ing  scheme proposed by Brevard County, t h e  

Lease payments are t o  be made from non-ad valorem revenues of t h e  

County b u t  t h e  sou rces  of these non-ad valorem revenues are n o t  

s p e c i f i e d .  C l e a r l y ,  t h e  County's o b l i g a t i o n  under t h e  Lease and 

t h e  Cer t i f ica tes  o f  P a r t i c i p a t i o n  p r o m i s e  t o  l e v y  ad va lo rem 

t a x e s  by commi t t ing  u n s p e c i f i e d  non-ad va lorem revenue which 

revenue m u s t  then  be made up from o t h e r  sou rces ,  As c r i t i c i z e d  

by t h i s  Cour t  i n  S t a t e  v. Hal i fax  Hosp i t a l  D i s t r i c t ,  159 So.2d 

231 ( F l a .  1963) ,  t h i s  is "another  proposa l  involv ing  an apparent  

a t t e m p t  t o  c i r c u m v e n t  t h e  o r g a n i c  r e q u i r e m e n t s  of f r e e h o l d e r  

a p p r o v a l  of a f u n d i n g  o p e r a t i o n  w h i c h  d i r e c t l y  commits t h e  

exercise of t h e  ad valorem t ax ing  power." 
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POIXI! I1 

THE COUNTY'S OBLIGATION UNDER THE LEASE I S  I N  
V I O L A T I O N  OF THE PRINCIPLES STATED I N  NOHRR 
Y. B REVARD COUN TY EDUCATIONAL F A C I L I T I E S  
AUTHORITY, 247 So.2d 304 (FLA. 1971)  THAT A 
S E C U R I T Y  I N T E R E S T  C A N N O T  BE G R A N T E D  ON 
PUBLIC PROPERTY WITHOUT VOTER APPROVAL. 

Under t h e  Lease and T r u s t  Agreement, t h e  t i t l e  t o  t h e  items 

of Leased Equipment w i l l  be v e s t e d  i n  t h e  L e s s o r .  T i t l e  t o  

s p e c i f i c  i t ems  o f  Leased Equipment w i l l  be t r a n s f e r r e d  t o  t h e  

County a f t e r  a l l  s chedu led  Lease payments f o r  s u c h  i tems have 

been made. T h u s ,  t h e  County w i l l  be  b u i l d i n g  e q u i t y  i n  t h e  

Leased Equipment as payments a r e  made. A t  t h e  completion of a l l  

s chedu led  payments f o r  a p a r t i c u l a r  item of Leased Equipment, t h e  

County o b t a i n s  t i t l e .  

Under Sec t ion  701  of t h e  Lease, t h e  lease term w i l l  t e rmina te  

upon t h e  nonappropr ia t ion  of s u f f i c i e n t  f u n d s  t o  make  t h e  scheduled 

Lease payments f o r  any f i s ca l  year .  I n  t h i s  even t ,  t h e  County 

m u s t  r e t u r n  t h e  Leased Equipment t o  t h e  Lessor w i th in  30 d a y s .  

S i m i l a r l y ,  i n  t h e  e v e n t  o f  nonpayment by t h e  County o f  any  

schedu led  Lease payments dur ing  a f i s ca l  year  f o r  which s u f f i c i e n t  

f u n d s  have been appropr i a t ed ,  t h e  County is cons idered  i n  d e f a u l t  

of t h e  Lease p r o v i s i o n s  u n d e r  S e c t i o n  702. I n  t h e  e v e n t  o f  

d e f a u l t ,  t h e  L e s s o r  may a l s o  r e t a k e  p o s s e s s i o n  of t h e  Leased 

Equipment. T h u s ,  u n d e r  t h e  Lease p r o v i s i o n s ,  t h e  County i s  

g iv ing  what is f u n c t i o n a l l y  equ iva len t  t o  a mortgage o r  s e c u r i t y  

i n t e r e s t  i n  t h e  Leased Equipment. Unless t h e  Lease payments are 

m a i n t a i n e d ,  t h e  County w i l l  l o s e  i t s  r i g h t  t o  possess ion  and 
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w i l l ,  t h u s ,  be  f o r c e d  t o  m a k e  s u f f i c i e n t  a p p r o p r i a t i o n s  t o  

f o r e s t a l l  s u c h  event .  T h i s  f i n a n c i n g  s i t u a t i o n  i s  c l e a r l y  i n  

v i o l a t i o n  of  t h e  p r i n c i p l e s  expressed i n  Nohrr v. Rrevard County 

Educat ional  Fa c i l i t i e s  Au thor i tv ,  247 So.2d 304 ( F l a .  1971) .  

I n  Nohrr ,  c e r t a i n  revenue bonds were t o  be i s s u e d  f o r  t h e  

c o n s t r u c t i o n  o f  c o l l e g e  d o r m i t o r i e s  w h i c h  were secured by a 

mortgage on t h e  dormitory f a c i l i t i e s .  T h i s  Court  i n  Nohrr noted 

t h a t  " t h e  Court without  except ion  has  h e l d  t h a t  r evenue  bonds 

secured by a mortgage on t h e  p h y s i c a l  p r o p e r t i e s  t o  be f inanced  

c o u l d  n o t  be i s s u e d  by p u b l i c  b o d i e s  u n l e s s  approved  a t  an  

e l e c t i o n . "  Id. a t  310. The Court f u r t h e r  noted t h e  underlying 

c o n s t i t u t i o n a l  b a s i s  f o r  t h i s  o b j e c t i o n  being t h a t  t h e  p u b l i c  body 

would be compelled t o  l evy  taxes t o  a p p r o p r i a t e  funds t o  prevent  

f o r e c l o s u r e ,  t h u s  s u c h  a proposa l  m u s t  be submi t ted  f o r  v o t e r  

a p p r o v a l .  The  C o u r t  conc luded  t h a t  a n y  m o r t g a g e  w i t h  t h e  

a c c o m p a n y i n g  r i g h t  o f  f o r e c l o s u r e  i s  n o t  c o n s t i t u t i o n a l l y  

pe rmis s ib l e  w i t h o u t  an e l e c t i o n .  

I n  t h e  i n s t a n t  ca se ,  t h e  County i s  p l a c e d  i n  t h e  same 

f u n c t i o n a l  s i t u a t i o n  as was involved i n  Nohrr. I t  m u s t  annual ly  

a p p r o p r i a t e  s u f f i c i e n t  f u n d s  t o  s a t i s f y  t h e  r equ i r ed  Lease  

payments o r  l o s e  t h e  possess ion  of equipment which may be e s s e n t i a l  

t o  i ts  o p e r a t i o n s  and t h e  accumulating r i g h t s  t o  f u l l  ownership. 

T h u s  , t h i s  f i n a n c i n g  t r a n s a c t i o n  mora l ly  compels t h e  County t o  

l e v y  t a x e s  t o  meet these  payments and, under Nohrr, is i n v a l i d  

w i t h o u t  v o t e r  approval .  
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COIKLUSION 

Whatever a par t icu lar  t r a n s a c t i o n  may be labe l led ,  it is t h e  

s u b s t a n c e  o f  t h e  t r a n s a c t i o n  which determines i ts  t rue  n a t u r e ,  

The County's o b l i g a t i o n s  under  t h e  Lease as approved by t h e  lower 

c o u r t  look l i k e  a cer t i f ica te  of  indebtedness  maturing more than  

twelve months a f t e r  i ssuance  which amounts t o  a promise t o  l e v y  

ad va lo rem t axes ,  They a l s o  look l i k e  a mortgage o r  s e c u r i t y  

i n t e r e s t  i n  County p rope r ty  which would f o r c e  t h e  County t o  l e v y  

ad valorem t a x e s  t o  prevent  t h e  t ak ing  of t h e  p rope r ty .  Therefore ,  

t h e  p r o t e c t i o n s  a f f o r d e d  by A r t i c l e  V I I ,  S e c t i o n  1 2  o f  t h e  

F l o r i d a  C o n s t i t u t i o n  r e q u i r i n g  v o t e r  approval  should apply and 

should no t  be avoided based on t h e  ingenious d i s g u i s e  worn by t h e  

f inanc ing  method approved by t h e  lower c o u r t .  

Respec t fu l ly  s u b m i t t e d ,  
/ 7  

State  Attokdey 
1832 Garden Street 
T i t u s v i l l e ,  F l o r i d a  32780 
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GEORGE H .  NICKERSON, J R . ,  ESQUIRE, Attorney f o r  Appellee, Nabors, 

G ib l in ,  S t e f f e n s  & Nickerson ,  P.A., 1 0 6  South Monroe S t r e e t ,  Pos t  

Of f i ce  Box 11008, Tal l ahassee ,  F l o r i d a  32302, t h i s  2 e d a y  of 

J u n e ,  1988. 
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