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BASIS OF JURISDICTION AND STATEMENT OF THE FACTS 

The Supreme Court of Florida has jurisdiction by virtue of 

Florida Rule of Appellate Procedure 9.030(a) (2) (A) (iv) and by vir- 

tue or Article V, Section 3(b)(3) of the Constitution of the State 

of Florida in that the majority decision of the Fifth District 

Court of Appeal is contrary to and expressly and directly con- 

flicts with four (4) prior decisions of the Supreme Court of Flor- 

ida. 

On March 24, 1988, the Fifth District Court of Appeal filed 

its Opinion in this appellate matter, which decision was a 2-1 

decision, with a written dissent by Chief Judge Sharp consisting 

of approximately seven (7) pages. The Petitioner and Appellant, 

TRANSAMERICA INSURANCE COMPANY, timely filed its Motion for Re- 

hearing En Banc and Motion for Clarification; and by Order dated 

May 6, 1988, the Fifth District Court of Appeal denied Rehearing 
@ 

En Banc and further relief. The Petitioner and Appellant, TRANS- 

AMERICA INSURANCE COMPANY, served its Motion for Certification of 

Issues in the Fifth District Court of Appeal action on May 16, 

1988; and the Fifth District Court of Appeal has not ruled upon 

the same. On or about May 17, 1988, three ( 3 )  surety companies 

and insurance companies (through common counsel) filed their Mo- 

tion to File Brief as Amicus Curaie; and the Fifth District Court 

of Appeal has not ruled upon the same. 

On June 2, 1988, due to the absence of ruling by the Fifth 

District Court of Appeal on the above-referenced Motions, the 

Petitioner and Appellant, TRANSAMERICA INSURANCE COMPANY, timely 

filed its Notice to Invoke Discretionary Jurisdiction based upon 
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the majority decision of the Fifth District Court of Appeal ex- 

pressly and directly conflicting with four (4) prior decisions of 

the Supreme Court of Florida. 

0 
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SUMMARY OF ARGUMENT 

The m a j o r i t y  d e c i s i o n  of t h e  F i f t h  D i s t r i c t  Cour t  of Appeal 

i n  t h e  case of Transamer ica  I n s u r a n c e  Company v.  B a r n e t t  Bank of 

Marion CountyI N.A., F i f t h  D i s t r i c t  Cour t  of Appeal Case Number 

86-1328, e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  f o u r  (4) p r i o r  

d e c i s i o n s  of t h e  Supreme Cour t  of F l o r i d a ;  and ,  t h e r e f o r e ,  t h e  

Supreme Cour t  of F l o r i d a  h a s  d i s c r e t i o n a r y  j u r i s d i c t i o n  p u r s u a n t  

t o  F l o r i d a  R u l e  of A p p e l l a t e  Procedure  9 . 0 3 0 ( a )  ( 2 )  ( A )  ( i v ) .  The 

p r i o r  d e c i s i o n s  by t h e  F l o r i d a  Supreme Cour t  h o l d  t h a t  a perform- 

i n g  s u r e t y  is  e n t i t l e d  t o  p r i o r i t y  t o  c o n t r a c t  funds  over  an  as- 

s i g n e e  bank; and t h e  m a j o r i t y  d e c i s i o n  of t h e  F i f t h  D i s t r i c t  Cour t  

of Appeal h o l d s  t o  t h e  c o n t r a r y .  

The m a j o r i t y  d e c i s i o n  by the F i f t h  D i s t r i c t  Cour t  of Appeal 

e f f e c t i v e l y  c i tes  no case law o r  p r e c e d e n t  f o r  i t s  d e c i s i o n  t h a t  

under t h e  d o c t r i n e  of e q u i t a b l e  s u b r o g a t i o n  a per forming  s u r e t y  is 
0 

n o t  e n t i t l e d  t o  p r i o r i t y  over  an a s s i g n e e  bank; and t h e  d i s s e n t i n g  

o p i n i o n  by Chief  Judge Sha rp  c i t e s  n o t  o n l y  t h e  f o u r  ( 4 )  p r i o r  

d e c i s i o n s  of t h e  Supreme Cour t  of F l o r i d a ,  b u t  a l s o  d e c i s i o n s  of 

F e d e r a l  c o u r t s  i n  F l o r i d a  a p p l y i n g  F l o r i d a  s u r e t y s h i p  l a w ,  and 

numerous o t h e r  F e d e r a l  and S t a t e  c o u r t  d e c i s i o n s  and a u t h o r i t i e s .  

The Supreme Cour t  of F l o r i d a  shou ld  e x e r c i s e  i t s  d i s c r e t i o n  

and e n t e r t a i n  t h e  case on t h e  merits due t o  t h e  p r i o r  c o n f l i c t i n g  

c a s e  law, due t o  t h e  issues  be ing  c l e a r l y  of g r e a t  p u b l i c  impor- 

t a n c e ,  a f f e c t i n g  eve ry  s u r e t y  and l e n d e r  i n  t h e  S t a t e  of F l o r i d a ,  

and due t o  t h e  m a j o r i t y  d e c i s i o n  of t h e  F i f t h  D i s t r i c t  Cour t  of 

Appeal be ing  c o n t r a r y  t o  v i r t u a l l y  eve ry  o t h e r  case i n  t h e  n a t i o n  

dec ided  on t h e  same issues .  
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ISSUE AND ARGUMENT 

WHETHER THE D E C I S I O N  OF THE FIFTH DISTRICT COURT OF 
APPEAL I N  TRANSAMERICA INSURANCE COMPANY v.  BARNETT 
BANK OF MARION COUNTY, N.A.,  FIFTH DISTRICT COURT OF 
APPEAL CASE NUMBER 86-1328 EXPRESSLY AND DIRECTLY CON- 
FLICTS W I T H  D E C I S I O N S  OF THE SUPREME COURT OF FLORIDA ON 
THE SAME QUESTIONS OF LAW. 

I n  i t s  m a j o r i t y  Opin ion ,  t h e  F i f t h  D i s t r i c t  Cour t  of Appeal 

r u l e d  t h a t  a f i n a n c i n g  bank of a c o n t r a c t o r  h a s  p r i o r i t y  over  a 

pe r fo rming  s u r e t y  t o  ea rned  b u t  unpaid c o n t r a c t  funds  when t h e  

c o n t r a c t o r  d e f a u l t s  on a bonded c o n s t r u c t i o n  p r o j e c t .  I n  a d d i t i o n  

t o  s u c h  d e c i s i o n  be ing  c o n t r a r y  t o  t h e  overwhelming and v i r t u a l l y  

unanimous a u t h o r i t i e s  on t h e  same issues,  t h e  d e c i s i o n  is  c o n t r a r y  

t o  f o u r  (4) p r i o r  d e c i s i o n s  of t h e  Supreme Cour t  of F l o r i d a .  

I t  is  i n t e r e s t i n g  t o  n o t e  t h a t  t h e  m a j o r i t y  d e c i s i o n  of t h e  

F i f t h  D i s t r i c t  Cour t  of Appeal n o t  o n l y  f a i l s  t o  a t t e m p t  t o  d i s -  

t i n g u i s h  t h e  f o u r  (4) p r i o r  d e c i s i o n s  from t h e  Supreme Cour t  of 

F l o r i d a ;  b u t  a l s o ,  t h e  m a j o r i t y  o p i n i o n  does n o t  even r e f e r  t o  o r  

c i t e  t h e  d e c i s i o n s  and a u t h o r i t y .  I n  t h e  w r i t t e n  d i s s e n t ,  C h i e f  

Judge Sha rp  r e f e r r e d  t o  t h e  " t r i l o g y  of t h r e e  o l d  F l o r i d a  Supreme 

Cour t  cases" f o r  t h e  p r i n c i p l e  t h a t  a s u r e t y  is  e n t i t l e d  t o  sums  

"earned  b u t  unpaid" a t  t h e  t i m e  of d e f a u l t  as a g a i n s t  a bank which 

i s  a n  a s s i g n e e  of t h e  d e f a u l t i n g  c o n t r a c t o r .  Chief  Judge Sha rp  

a l s o  no ted  t h e  1951 d e c i s i o n  by t h e  F l o r i d a  Supreme Cour t  which 

r u l e d  f o r  a s u r e t y  i n  a d i s p u t e  w i t h  a bank-con t rac t  a s s i g n e e ,  and 

f u r t h e r  c i t e d  d e c i s i o n s  of F e d e r a l  c o u r t s  i n  F l o r i d a ,  app ly inq  

F l o r i d a  s u r e t y s h i p  which a r e  l i k e w i s e  c o n t r a r y  t o  t h e  m a j o r i t y  
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So. 571 ( F l a .  1 9 2 9 ) ,  t h e  F l o r i d a  Supreme Cour t ,  f o l l o w i n g  t h e  

e s t a b l i s h e d  d o c t r i n e  of e q u i t a b l e  s u b r o g a t i o n ,  r u l e d  t h a t  a p e r -  

forming  s u r e t y  has  p r i o r i t y  t o  t h e  unpaid  c o n t r a c t  funds ,  s u p e r i o r  

t o  an  a s s i g n e e  bank. I t  a p p e a r s  t h a t  P h i f e r  S t a t e  Bank v.  D e -  

0 

t r o i t  F i d e l i t y  & S u r e t y  Co., s u p r a ,  was t h e  f i r s t  F l o r i d a  d e c i s i o n  

on t h a t  exact q u e s t i o n  i n  t h a t  t h e  F l o r i d a  Supreme Cour t  s t a t e d :  

The law i n  t h e  case is  w e l l  s e t t l e d  i n  t h i s  c o u n t r y ,  
though it a p p e a r s  t h a t  t h e  exact q u e s t i o n  h e r e  p r e s e n t e d  
h a s  never  been d i r e c t l y  de te rmined  by t h i s  c o u r t .  ( A t  
5 7 2 ) .  

I n  t h e  s u b j e c t  case, Ladd C o n s t r u c t i o n  Company had made a p p l i c a -  

t i o n  f o r  a s u r e t y  bond and an  agreement  of indemni ty  was made 

between Ladd C o n s t r u c t i o n  Company and t h e  s u r e t y  company. Subse- 

q u e n t l y ,  Ladd C o n s t r u c t i o n  Company execu ted  an  i n s t r u m e n t  which 

s t a t e d  "Please pay t o  t h e  P h i f e r  S t a t e  Bank on demand t h e  sum of 

$ 1 0 , 0 0 0 . 0 0  Ten  Thousand D o l l a r s  and cha rge  t o  my accoun t . "  Mr. 

Ladd d i e d :  and t h e  s u r e t y  company completed t h e  c o n t r a c t .  The 

p r o p e r t y  owner ( t h e  C i t y  of G a i n e s v i l l e )  f i l e d  an i n t e r p l e a d e r  

a c t i o n  because c o n t r a c t  monies were c la imed by both  t h e  bank and 

by t h e  s u r e t y  company. Dec i s ion  was i n  f a v o r  of t h e  s u r e t y  corn- 

pany; and t h e  bank appea led .  I n  uphold ing  t h e  s u r e t y ' s  p r i o r i t y  

t o  t h e  c o n t r a c t  f u n d s ,  t h e  F l o r i d a  Supreme Cour t  r e l i e d  upon pre- 

v i o u s  d e c i s i o n s  by t h e  Uni ted  S ta tes  Supreme Cour t ,  t h e  Supreme 

Cour t  of Michigan, t h e  Supreme Cour t  of Ohio and t h e  Supreme Cour t  

of Massachuse t t s .  

I n  F l o r i d a  East  Coas t  Railway Co. v. Eno, 128 So. 622  ( F l a .  

1930), t h e  F l o r i d a  Supreme C o u r t ,  a g a i n  a p p l y i n g  t h e  d o c t r i n e  of 

e q u i t a b l e  s u b r o g a t i o n ,  r u l e d  t h a t  a per forming  s u r e t y  i s  e n t i t l e d  
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t o  ea rned  b u t  unpaid c o n t r a c t  funds .  The Cour t  s t a t e d  t h a t  t h e  

s u r e t y  h a s  f i r s t  claim t o  such  f u n d s  because  it is  subroga ted  t o  

t h e  p o s i t i o n  of t h e  owner. A f t e r  d e f a u l t ,  t h e  owner has  t h e  r i g h t  

t o  r e t a i n  unpaid  c o n t r a c t  funds  and app ly  them t o  complete  t h e  

0 

c o n t r a c t .  The a s s i g n e e  bank has  no g r e a t e r  r i g h t s  t h a n  t h e  con- 

t r a c t o r  t o  t h e  funds ;  and t h e  s u r e t y ,  s t e p p i n g  i n t o  t h e  p o s i t i o n  

of t h e  owner, can  a p p l y  any unpaid f u n d s  t o  complete  t h e  c o n s t r u c -  

t i o n  p r o j e c t .  

I n  Union Indemnity Co. v .  C i t y  of N e w  Srnyrna, 130 So. 453 

( F l a .  1930), t h e  F l o r i d a  Supreme Cour t  a g a i n  h e l d  t h a t  t h e  pe r -  

forming s u r e t y  h a s  a p r i o r  r i g h t  t o  t h e  ba l ance  of t h e  c o n t r a c t  

funds .  The F l o r i d a  Supreme Cour t  s t a t e d :  

When t h e  s u r e t y  under took  t h e  comple t ion  of t h e  con- 
s t r u c t i o n ,  it became s u b r o g a t e d ,  t o  t h e  e x t e n t  n e c e s s a r y  
t o  p r o t e c t  i t  from l o s s ,  t o  a l l  t h e  r i g h t s  which t h e  
c i t y  might  have a s s e r t e d  as a g a i n s t  t h e  funds  i n  i t s  
hands.  Such r i g h t  a t t a c h e d  a t  t h e  t i m e  t h e  c o n t r a c t  of 
s u r e t y  was made, and is  one of t h e  v a l u a b l e  r i g h t s  which 
acc rued  t o  t h e  s u r e t y  upon i t s  becoming o b l i g a t e d  as  
such ,  and t h e s e  r i g h t s  cou ld  n o t  be d e f e a t e d  by an  as- 
s ignment  of t h e  fund i n  t h e  hands of t h e  owner t o  s e c u r e  
a l o a n  of money. The a s s i g n e e  of t h e  c o n t r a c t o r  [ t h e  
bank] cou ld  a c q u i r e  no g r e a t e r  r i g h t  by r eason  of a n  
ass ignment  than  t h a t  which t h e  c o n t r a c t o r  h imse l f  might  
asser t  a g a i n s t  t h e  owner. 

I n  Commercial Bank i n  Panama C i t y  v .  Board of P u b l i c  I n s t r u c -  

t i o n  of Okaloosa County, 55 So.2d 552 ( F l a .  1 9 5 1 ) ,  t h e  F l o r i d a  Su-  

preme Cour t  c i t e d  P h i f e r  S t a t e  Bank v.  D e t r o i t  F i d e l i t y  b S u r e t y  

&., s u p r a ,  F l o r i d a  East  Coas t  Ra i lway  Co. v. Eno, s u p r a ,  and 

Union Indemnity Co. v .  C i t y  of N e w  Smyrna, s u p r a ,  and r u l e d  t h a t  

t h e  per forming  s u r e t y  has  p r i o r i t y  t o  unpaid c o n t r a c t  funds  over  

a n  a s s i g n e e  bank. I n  t h i s  case, t h e  c o n t r a c t o r ,  Andy C.  M c N e i l  0 
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Company, e n t e r e d  i n t o  an agreement  of indemnity on August 15,  

1949, and on November 2,  1949, t r a n s f e r r e d  and a s s i g n e d  t o  Commer- 

c i a l  Bank i n  Panama C i t y  a l l  f u n d s  due it under t h e  c o n s t r u c t i o n  

c o n t r a c t .  Andy C. M c N e i l  Company d e f a u l t e d  i n  t h e  payment of 

a c c o u n t s  f o r  l a b o r ,  m a t e r i a l s ,  and s u b c o n t r a c t s  employed i n  t h e  

comple t ion  of t h e  c o n s t r u c t i o n :  and t h e  s u r e t y  p a i d  t h e  v a l i d  

a c c o u n t s  and claims. The s u r e t y  contended t h a t  i t  was, a s  a mat- 

t e r  of l a w ,  sub roga ted  and e n t i t l e d  t o  t h e  ba l ance  due under t h e  

b u i l d i n g  c o n t r a c t ;  and t h e  F l o r i d a  Supreme Cour t  agreed .  

The d e c i s i o n  of t h e  F i f t h  D i s t r i c t  Cour t  of Appeal i s  con- 

t r a r y  t o  and e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  t h e  above -c i t ed  

f o u r  ( 4 )  d e c i s i o n s  of t h e  Supreme Cour t  of F l o r i d a ,  a l t h o u g h  t h e  

lower t r i b u n a l  d i d  n o t  even c i t e  t h e  s u b j e c t  p r i o r  d e c i s i o n s  by 

t h e  Supreme Cour t  of F l o r i d a .  Of c o u r s e ,  as p r e v i o u s l y  i n d i c a t e d ,  

Chief  Judge Sha rp ,  i n  t h e  w r i t t e n  d i s s e n t ,  no ted  t h e  c o n f l i c t  and 

a d d i t i o n a l l y  p o i n t e d  o u t  t h a t  t h e  m a j o r i t y  d e c i s i o n  i s  c o n t r a r y  t o  

t h e  w e l l - e s t a b l i s h e d  p r i n c i p l e  " t h a t  t h e  s u r e t y  was e n t i t l e d  t o  

sums ' e a r n e d  b u t  unpa id '  a t  t h e  t i m e  of d e f a u l t  as a g a i n s t  bank, 

who was an  a s s i g n e e  of t h e  c o n t r a c t "  and c o n t r a r y  t o  t h e  "over-  

whelming and e s s e n t i a l l y  unanimous" d e c i s i o n s  i n  t h e  c o u n t r y .  

F u r t h e r ,  t h e  e x p r e s s  and d i r e c t  c o n f l i c t  i s  e x e m p l i f i e d  i n  

t h e  Opinion of t h e  F i f t h  D i s t r i c t  Cour t  of Appeal.  The m a j o r i t y  

d e c i s i o n  e f f e c t i v e l y  f a i l s  t o  c i t e  even a s i n g l e  case i n  s u p p o r t  

of i t s  d e c i s i o n  t h a t  a f i n a n c i n g  bank h a s  p r i o r i t y  over  a perform- 

i n g  s u r e t y  t o  ea rned  bu t  unpaid c o n t r a c t  funds .  On t h e  o t h e r  

hand, t h e  d i s s e n t i n g  o p i n i o n  c i t e s  f o u r  ( 4 )  F l o r i d a  Supreme Cour t  

cases, F e d e r a l  c o u r t  cases i n  F l o r i d a  a p p l y i n g  F l o r i d a  s u r e t y s h i p  
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law, and numerous other cases and authorities. 

Although the Fifth District Court of Appeal has failed to 

certify the issues as being of "great public importance" (Sugges- 

tion for Certification served August 6, 1986, and Motion for Cer- 

tification of Issues served May 16, 1988), the matters are obvi- 

ously of great public importance based upon the decisions and 

authorities cited in the written dissent. 

CONCLUSION 

Based upon the foregoing, the Supreme Court of Florida has 

jurisdiction in this matter pursuant to Florida Rule of Appellate 

Procedure 9.030(a)(2)(A)(iv) and pursuant to Article V, Section 

3(b) (3) of the Constitution of the State of Florida. In addition, 

the Supreme Court of the State of Florida should exercise its dis- 

cretion and entertain the case on the merits due to the signifi- 

cant impact and great public importance of the issues presented, 

impacting and affecting every surety and lender in the State of 

Florida, due to the apparently unprecedented majority decision of 

the Fifth District Court of Appeal. 

Respectfully submitted, 

MORRIS & ROSEN, P.A. 
Suite 1100 
Freedom Savings Building 
220 East Madison Street 
Tampa, Florida 33602 

Attorneys for Transamerica 
(813) 223-2647 

/- Y ROBFRT E. MORRIS 
Florida Bar #152137 
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Simmons, Green ,  Hightower & Gray, P.A., 1 2 5  N o r t h e a s t  F i r s t  Ave- 

nue ,  S u i t e  1, o r i d a ,  32670 ,  A t t o r n e y s  f o r  P l a i n t i f f / R e -  

sponden t ,  t h i s  ay of J u n e ,  198 
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