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ISSUE I 

@ WHElCHER A SU"Y'S PRIORITY AND C L A I M  TO "EARNED BUT UNPAID" RFMAINING CON- 
TRAer FUNIXS IN THE HANIX OF AN OwNER/BOND OBLIGEE, UNDER THE WELL-ESTABLISHED 
DocIliINE OF EQUITABLE SUBROSATION, IS awERNED BY ?HE FILING/PERFECTION RE- 
QUIREMErJrs OF ARTICLE 9 OF THE UNIEQFlM CCMMERCIAL CODE ((XAPTER 679, FIXIRIDA 
STATUTES). 

and 

ISSUE I1 

WHETHER A PERFOIiMING SURETY'S PRIORITY C L A I M  AND RIGH!T TO "EARNED BUT UNPAID" 
REMAINING COIWR?CI' €WE6 I N  'IME HANDG OF AN WNER/ BOND OBLIGEE IS A "SECURITY 
I-ST" SUBJECT TO THE FILING OR PERFECTION REQUIREMENIS OF ARTICLE 9 OF THE 
UNIFORM CDMPERCIAC O D E  (CHAPTER 679, mxlRIDA STA'IUTES) . 

The significant and primary issue before this Court is the doctrine of 

"equitable subrogation" as it relates t o  sureties and the renaining and unpaid 

contract funds still i n  the hands of the cwner and specifically named bond 

obligee. 

of the Respondent is able t o  cite one (1) single case in support of their 

position or in  support of the matter on appeal from the Florida Fifth District 

It is interesting t o  note that neither the Respondent nor the amicus 

0 
Court of Appeal (except for the Florida Fifth District Court of Appeal case 

which is under review by this  Court, which case l i k e w i s e  cites no judic ia l  

decisions i n  support of its majority decision). 

tion of the Petitioner is supported by a plethora of case law, pre-Code and 

On the other hand, the posi- 

post-Code, fran the Florida Supreme Court, numerous courts geogra@ically 

situated in  the State of Florida (applying Florida law), decisions from numer- 

ous state Supreme Courts, numrous appellate courts and federal courts (apply- 

ing both "state law" and "federal l a w " ) .  

The apparent fundamental misunderstanding of the Respondent and the ami- 

cus curaie brief supporting the position of the Respondent is in not recogniz- 

ing the position in  which a performing surety stands upon the default of its 

principal and contractor. 

complete the construction project and pay subcontractors and materialmen is 

The surety's right t o  remaining contract funds t o  
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the fundamental cornerstone of the surety relationship; and, recognizing the 

overwhelming and essentially unanimous jud ic ia l  authority in  support of the 

same (both prexode and post-Code), the sureties have established their premi- 

urns accordingly. 

Upon default of the contractor and principal, a performing surety stands 

in  the shoes of three (3) parties and wears three (3)  separate hats. In & 

tional Shawmut Bank of Boston v. New Amsterdam C a s u a l t y  Co., 411 F.2d 843 (1st 

C i r .  1969), the Court stated: 

When, on default of the contractor, it [the surety] pays all the 
b i l l s  of the job t o  date and canpletes the job, it stands in  the 
shoes of the contractor insofar as there are receivables due it; i n  
the shoes of the laborers materialmen who have been paid by the 
surety, who may have had liens; and not the least, i n  the shoes of 
the qovernment, for whm the job w a s  mpleted.  (Emphasis Added). 
(At  Page 845). 

Related t o  the foregoing is the fact  that the contractor is only entitled 

t o  receive ard keep its profits. 

tract funds which are t o  be used t o  p y  its subcontractors and materialmen. 

The contractor is a "trustee" for the con- a 
Indeed, it is even a crime for a contractor t o  divert funds that are for sub- 

contractors and materialmen. State v. Ferrari, 398 So.2d 804 (Fla. 1981). 

When construction monies are paid t o  a contractor wherein subcontractors, sub- 

subcontractors, mterialmn, laborers and suppliers remain unpaid, the con- 

tractor is responsible for the payment of the same; and the sole "asset" of 

the contractor is its profits. The recognition and understanding of the same 

is furdamental i n  order t o  fully recognize and Werstand the reasons for the 

established law that a performing surety has prior right t o  earned but unpaid 

contract funds remaining i n  the hands of the owner. The Florida F i f th  D i s -  

t r ict  Court of A p p a l  apparently did not either recognize or understand the 

underlying premise in  Transamerica Insurance C a n m  v. Barnett Bank of Mar- 

ion County, N.A., 524 So.2d 439 (Fla. 5th DCA 1988). Virtually every other 

-2- 



court  i n  the nation which has considered the matter has recognized and under- 

stood the same. For example, see: Jacobs v. Northeastern Corp., 206 A.2d 49 

(Pa. 1965); Canter v. Schlaqer, 267 N.E.2d 492 ( M a s s .  1971); Travelers Indem- 

ni ty  Co. v. C l a r k ,  254 So.2d 741 (Miss. 1971); United States Fidel i ty  & Guar-  

anty Co. v. F i r s t  S t a t e  Bank, 494 P.2d 1149 (Kan. 1972); Alaska Sta te  Bank v. 

General Insurance Co. of America, 579 P.2d 372 (Alaska 1978); Third National 

Bank v. Hiqhlands Insurance Co., 603 S.W.2d 730 (Term. 1980); and Fidel i ty  

and C a s u a l t y  Cmpany of New York v. Central Bank of Birminqham, 409 So.2d 788 

(Ala. 1982). 

a 

The well-reasoned and authoritative decision of In  Re: J. V. Gleason 

Q., 452 F.2d 1219 (8th C i r .  1971), states that: 

a suretyship undertaking is not a t rue  financing arrangement or 
security in te res t  as those oonceptual phrases are ordinarily and 
commonly used. 
a type of insurance running t o  the owner that insures the contrac- 
t o r ' s  performance in case of default  . . . surety merely Steps i n  
the shoes of the owner and other lienholders t o  the extent of the 
surety 's  perforinance. (Emphasis Added). (At  Pages 1223 and 1224). 

There is no financing i n  the usual sense but rather 

The "federal cases" (although the courts are within the State of Florida 

and are apparently applying Florida l a w )  c i t ed  i n  Pet i t ioner 's  Initial Brief 

also recognize the underlying and fundamental principle. 

Broward County, Florida Canmission f/u/b/o General Electric Canpany v. Contin- 

ental  Casualty Ccanpany, 243 F.Supp. 118 (S.D. Fla. 1965); Midtawn Bank of 

Miami v. Travelers Indemnity Canmy, 366 F.Suw. 459 (5th C i r .  1966); A e t n a  

Insurance Ca~~pany v. Poole and Kent CQnPanv, 303 F.Supp. 963 (S.D. Fla. 1969); 

M c A t e e  v. U n i t e d  States Fidel i ty  and Guaranty Can-, 401 F-Supp 11 (N.D. 

Fla. 1975); In  Re: Ward Land Uearinq and Drainaqe, Inc., 73 B.R. 313 

(Bkrtcy.  N.D. Fla. 1987); and In  Re: Bush Paintinq Canpany, Inc., Case Number 

88-04002, U.S. Bankruptcy Court, N.D. Fla. (1988). 

In General Electric Supply C a n m  v. Epco Constructors, Inc., 332 

The cases include 
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F.Supp. 112 (S.D. Texas 1971), the supplier, General Electric Supply Company, 

had not perfected any security interest through a f i l ing  of a financing state- 

ment. The United States District Court found that ". . . the security agree- 

ment of the Bank is inferior t o  any allowed claim of a laborer or material- 

man." 

materialman have priority over a lending bank; and a performing surety is 

subrogated t o  such positions and interests. 

( A t  Page 115). Thus, it is clear that both an owner and a laborer or 

Since the Respondent has absolutely no case law whatsoever t o  support its 

position or the majority decision of the Florida Fifth District Court of Ap- 

peal, the Respondent attempts t o  "bootstrap" its way into an argument and 

position by stating that the plethora of prior case law "bears l i t t l e  rele- 

vance t o  the modern day dispute between sureties and banks" and that the case 

law is "unconvincing in  l ight of an analysis of the policies and the provi- 

sions of the Uniform C a n m x c i a l  Code. " 
Petitioner is unable t o  ascertain what "modern day dispute between sureties 

and banks" and what "policies" have changed since the plethora of case law 

which does not support the position of the Respondent. 

of 

ties on one side with a lender/contract assignee on the other side. 

terested parties and their respective interests have consistently remained the 

same. 

Court of &pal, the Responwt and the Respondent's positians are supported 

solely by "policy" and scholarly ccanmentary. A m e r e  viewing of the dates of 

such "scholarly cammentaries" and the subsequent numerous cases hich have 

continued t o  rule contrary t o  the Respondent's positions is indicative of the 

fallacy i n  its arguments and positions. 

consideration, and were presmably considered, by nunerous courts and jurists; 

(Respondent's Brief, Page 5). The 

A mere cursory review 

case law reflects that there are owners and/or materialmen and/or sure- 

The in- 

If urderstood correctly, it appears that the Florida Fifth District 

The same have been available for 
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and, even considering the same, the well-established law has continued t o  be 

in  favor of the performing surety. 0 
As surprising as the contention of the Respondent that prior case law has 

"little relevance t o  the m&m day dispute between sureties and banks" and 

the "policy" argument is the most unusual statement of the majority in  the 

Florida Fifth District Court of Appeal case i n  Transamerica Insurance Canmy 

v, Barnett Bank of Marion County, N.A., supra, which refers t o  the "Federal 

View" and states that it is "in the best interest of the law of the state of 

Florida t o  not follaw federal precedent and t o  decide the issues in this case 

based on our understanding of controlling s ta te  law", while totally ignoring 

a t  least four (4 )  prior Florida Supreme Court cases (as pointed out in the 

wri t ten dissent of the Florida Fifth D i s t r i c t  Court of Appeal). Transamerica 

Insurance company v. Bamett Bank of Marion County, N.A., supra. Most sur- 

prising is the majority statement i n  Transamerica Insurance Company v. Bar- 

n e t t  Bank of Marion County, N.A., supra, that the "federal cases" have various 

factors and viewpoints "which are not especially relevant t o  doing j u s t i c e  

between civi l  l i t igants  in  a s ta te  judicial  system." 

"federal view" distinction is diff icul t  t o  ccmprehend, 

(At  Page 443). The 

Equitable subrogation 

is a "canmon law" matter. There is no general "federal" canmon law,  Erie 

Railroad Co. v. Tanpkins, 58 S.Ct. 817, 304 US. 64, 82 L.Ed. 1188 (1938). 

In s ta te  court or federal court, the c ivi l  l i t igants  and issues have been 

and are the same. 

men and surety: and on the other side you have a lender/contract assignee. 

On one side you have the owners, subcontractors, material- 

In 

federal court, you have the United States government as the "Owner"; and in  

state court we have a "public authority" (Florida Statute 255.05) such as the 

State of Florida, Departnmt of Transportation, as the owner. In resolving a 

performing surety's right t o  unpaid contract funds, the respective positions, 
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legal theories and interests of the owner, subcontractor, materialman, surety 

and lender/contract assignee are ident ical ,  whether in  state court or federal 

court, A m e r e  perusal of "The Miller A c t "  (40 USC 270, et seq.) and Florida 

Statute 255.05 w i l l  quickly reveal t o  the most casual observer why Florida 

Statute 255.05 is referred t o  by Florida courts as "The L i t t l e  Miller A c t "  

since the Statute is patterned after "The Miller A c t "  and Florida courts have 

indicated that courts should look t o  "Ihe Miller A c t "  in order t o  resolve 

ambiguities under Florida Statute 255.05. 

The Respondent rhetorically a s k s  "why shouldn't the surety f i l e  a financ- 

ing s t a t a n t  l i k e  everyone else?" Ihe a n m r  is simple. 

lished case law has stated that the same is totally unnecessary and not re- 

quired under the doctrine of equitable subrogation because equitable subroga- 

tion is not a "security interest", is not a consensual assignment, and is not 

a contractual right. 

"file"; and the performing surety stands in  their hoes. 

Uniform Canmrcial Code (Chapter 679 of the Florida Statutes) deals w i t h  con- 

sensual security interest; and the doctrine of equitable subrogation is not 

"consensual" but arises by operation of law, as every court in  the nation 

which has addressed such issue has so held. 

"security agreement" in ordler t o  obtain priority t o  non-equitable subrogation 

type funds, j u s t  as TRANSAMERICA I"cE a3MPA"Y did in  the l i t igation be- 

fore th i s  Court. Such separate consensual "security agreement" may then af- 

ford the surety with priority, based upon tire of fi l ing,  with regard t o  ac- 

counts receivable and contract rights of its principal wherein there has been 

no default  and wherein the same are not related t o  a bonded job. 

case i n  Waterhouse v. McDevitt and Street CO., 387 So.2d 470 (Fla. 5th DCA 

Ihe well-estab- 

Owners, subcontractors and materialmen do not need t o  

Article 9 of the 

A surety may want t o  f i l e  its 

Such was the 

(I) 1980). 
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It is extremely inportant t o  understand that the performing surety is not 

"making a profit" under the doctrine of equitable subrogation. But rather, it 

is merely using the renaining contract funds in  the hands of the Owner t o  ccm- 

plete the job and t o  pay subcontractors, materialmn and laborers which the 

principal and contractor did not pay. A performing surety is subrogated t o  

the rights of the owner. If the contractor defaults and it costs the owner (a 

"public authority" such as the State of Florida) all of or more than the un- 

paid contract funds t o  canplete the construction project, is a lending bank 

entit led t o  obtain and recover from the owner (a "public authority" l i k e  the 

State of Florida) the "earned but unpaid" contract funds although the same 

were necessary t o  pay subcontractors and materialmen and t o  ccanplete the con- 

struction? The Respondent and the Florida Fifth D i s t r i c t  Court of Appeal 

apparently believe that the answer t o  the foregoing question is in the affirm- 

0 

ative. 

Equitable subrogation is truly for the benefit of the owner and the sub- 0 
contractors and materialmen. 

contract funds ( to  the extent it performs) upon the default of the contrac- 

tor/principal, why should not a surety merely tell the owner and named bond 

obligee "mitigate the damages and contact us  when you run out of contract 

funds"? What about the unpaid subcontractors and materialmn which improved 

the public works project and their  monies are the "earned but unpaid" contract 

funds? When the bonded contractor defaults upon its construction contract, 

including non-payment of subcontractors or materialmen, the  contractor has no 

receivables due t o  it unless the costs of canpletion are less than the remain- 

ing unpaid contract furds; ard the receivables assignee, BARNETC BANK OF MAR- 

ION CCXINIY, N.A. in  this case, only has the same "right". 

If a surety is not entitled t o  the remaining 

The Respondent apparently wants the Florida Supreme Court t o  change the 
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law, retroactively, relating t o  the surety's prior right under equitable sub- 

rogation which has been established in  the State of Florida for decades, and 

desires the new law i n  the State of Florida with regard t o  the doctrine of 

equitable subrogation t o  be contrary t o  the law in  virtually every other jur- 

isdiction. The Florida Supreme Court should reaffirm the law in the State of 

Florida, i n  oonformity with every other jurisdiction and court, and specifi- 

cally hold that a performing surety has prior right to  unpaid contract funds 

t o  the extent of its performance and specifically hold that equitable subroga- 

t ion is a "security interest". 

. 
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ISSUE I11 

WHE'IHER A TRIATJ COURT MAY PROPERLY DENY A PARTY THE RIGHT AND OPFOR'IUNITY TO 
CLAIM SET4E'F AND WE3ETHER A TRIAL CYluRT MAY P R O ~ R C Y  E " E R  A PARTIAL SUMMARY 
JUDGMENT ON AN ISSUE WHICH IS NOT BEFORE 'ME 03URT. 

The Respondent, BARNE;TT BANK OF MARION CrXJNTy, N.A., continues t o  m i s -  

understand the position of TRANsAMERICA INSURANCE aclMpANy with regard t o  the 

set-off issue. TRIwSAMERICA's right of set-off, as a performing surety, is 

because it stands i n  the &oes of the owner and named bond obligee. National 

Shawinut Bank of Boston v. New Amsterdam C a s u a l t y  Co., supra. In Re: J. V. 

Gleason Co., supra. McAtee v. United States Fidelity and Guaranty Ccanmny, 

supra. 

The requirement of "the same parties and in  the same right" as set forth 

i n  E r q l a d e  Cypress Co. v. Tunnicliffe, 148 So. 192 (Fla. 1933) is, in  fact, 

present. The owner is the Florida Department of Transportation and the "other 

party" is G. P. Turner Construction, Inc. 

t ion contracts between themselves; and G. P. Turner Construction, Inc. de- 

faults. 

Ihe parties have several construc- 
@ 

The owner or owner's representative cures the breaches and defaults 

on contract nunber 1, w i t h  the cost and expenses of the same exceeding a l l  

monies remaining in  the hands of the Owner with regard t o  contract number 1. 

Due t o  the breaches and defaults of the contractor, the owner may set-off 

remaining contract funds under contract number 2 i n  order t o  pay for the extra 

expenses uder  contract number 1. The performing surety, TRANSAMJ3RICA INSUR- 

ANCE COMPANY i n  this  case, is entitled t o  stand in  the place and stead of the 

owner. 

CCMPANY; but rather, it is the c m n  owner setting off against the c m n  

contractor due t o  the breaches and defaults of the canmOn contractor. 

This is not a set-off against BARNETT BANK by TRANSAMERICA INSURANCE 

The bond-by-bond, job-by-job and set-off issue w a s  not even before the 

Summary judcpent should Court a t  the t i m e  of the Partial S m r y  Judgment. 
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not go beyod the legal  issues raised; and a sunmiry judgnent based on matters 

en t i re ly  outside the issues should not stand. W e l l s  v. Thcmas, 89 So.2d 259 

(Fla. 1956). Hoemke v. Hoemke, 355 So.2d 828 (Fla. 2d DCA 1978). 

0 

The action by the T r i a l  Court i n  deciding an issue not even before it on 

summry j u d c p n t  proaeedings must be reversed. 
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c 

ISSUE N 

0 WHETHER A TRIAL aouRT MW MAKE FINDINGS OF FACT IN A PARTIAL SUP'IMARY JUDGMENT 
WHICH ARE NOT SUPPORTED BY THE EVIDENCE AND REODRD. 

Factual issues are not t o  be tried or resolved i n  sunmary judgnent pro- 

ceedings. Mutual of CXMha Insurance Ccanmny v. Eakins, 337 So.2d 418 (Fla. 2d 

DCA 1976). 

procedure to decide issues of fact. 

Fund v. Lord, 189 So.2d 534 (Fla. 2d DCA 1966). 

It is not the function of the Court under the sunmary judgment 

Trustees of Internal Improvement Trus t  

The T r i a l  Court states that the contractor/principal w a s  provided with 

actual cash by BARNE;TT BANK and "That actual cash w a s  used . . . in  the normal 

course of its business operations . . ." (R 1340). Such "finding of fact" is 

improper. 

proceedings. 

made concerning "that actual cash" being used "in the normal course" of busi- 

ness oprations considering the fact that G. P. Turner Construction, Inc. was 

not paying its subcontractors, suppliers or B A R "  BANK and was holding over 

hdlf a million dollars of unpaid bills. 

First, factual matters are not t o  be resolved i n  slnmnary judgment 

Second, it is difficult t o  comprehend how a finding could be 

0 

The finding by the T r i a l  Court is inproper and must be stricken and set 

aside. 
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c 

ISSUE V 

0 "WHETHER THE WIZIT OF CERTIORARI FOR OCINFLICT JURISDICTION WAS IMFRWIDENTLY 

Although the jurisdictional issue has already been extensively briefed 

and the Florida Supreme Court has accepted discretionary jurisdiction, BARNETT 

BANK OF MARION (DUIWY, N.A. again raises the topic of jurisdiction and discre- 

tionary review. 

The Florida Supreme Court has accepted jurisdiction and discretionary 

review. The majority decision in  Transamerica Insurance Canpaw v. Barnett 

Bank of Marion County, N.A., supra, rendered by the Florida Fifth D i s t r i c t  

Court of Appeal directly and expressly conflicts with four (4 )  prior decisions 

fran the Supreme Court of Florida. 

Surety Co., 121 So. 571 (Fla. 1929). Florida E a s t  Coast R a i l w a y  Co. v. Eno, 

128 So. 622 (Fla. 1930). Union Indemnity Co. v. C i t y  of New Smyrna, 130 So. 

453 (Fla. 1930). Ccmnrercial Bank i n  Panama C i t y  v. Board of Public Instruc- 

tion of Okaloosa County, 55 So.2d 552 (Fla. 1951). 

Phifer State Bank v. Detroit Fidelity and 

@ 

In  its majority Opinion, the Fifth District Court of Appeal ruled that a 

financing bank of a contractor has priority over a performing surety t o  earned 

but unpaid contract funds when the contractor defaults on bonded construction 

jobs. The referenced four (4)  prior decisions of the Florida Supreme Court, 

following the doctrine of equitable subrogation, held that the performing 

surety has a prior right t o  earned but unpaid contract funds ahead of a lender 

and contract assignee. 

This Court has jurisdiction and has exercised discretionary review pursu- 

ant t o  Florida R u l e  of Appellate Procedure 9.030(a) (2) (A) (iv) and pursuant t o  

Article V, Section 3(b)(3) of the Constitution of the State of Florida. 
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b 

CylNcLUSION 

0 The Petitioner, TRANSAMERICA INSURANCE CDMPANY, desires the Florida Su- 

preme Court t o  reverse the majority decision of the Fifth District Court of 

Appeal, t o  reverse and set aside the Partial Summary Judgnent i n  Favor of 

Plaintiff, Barnett Bank of Marion County, N.A., and t o  direct the entry of 

Partial S m r y  Judgnent i n  favor of TRANSAMERICA INSURANCE COMPANY, holding 

that TRANSAMERICA INSURANCE -ANY has a prior right and c l a i m  t o  earned but  

unpaid remaining contract funds t o  the extent of its performance of its bond 

obligations and holding that equitable subrogation is not a "security inter- 

est" or a "contract right". 

The Petitioner, TRANSAMERICA INSURANCX OMPANY, also seeks opinion of the 

Florida Supreme Court that a T r i a l  Court may not deny a party its rights t o  

claim set-off and present evidence of the same, and a T r i a l  Court may not 

enter a Partial S m r y  Judwt on an i ssue  which is not properly before the ' T r i a l  Court for consideration. 

Finally, the Petitioner, TRANSAMERICA INSUFWJCE OMPANY, seeks the order 

and opinion of the Florida Supreme Court reversing, setting aside and striking 

the "findings" and statenents of the T r i a l  Court pertaining t o  matters which 

are not supported by the evidence and the record. 

Respectfully sutmitted, 

M3RRIS & =EN, P.A. 
4016 Henderson Boulevard 
Tampa, Florida 33629 
(813) 289-4009 
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