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ISSUE PRESENTED 

WHETHER THE O P I N I O N  O F  THE FOURTH DCA 
BELOW EXPRESSLY AND DIRECTLY CONFLICTS 
WITH THIS COURT'S EARLY OPINIONS I N  
MUGGE v TAMPA WATERWORKS CO. !  INFRA; 
AND WOODBURY v TAMPA WATERWORKS CO.,  
INFRA? 

STATEMENT OF THE CASE AND EJACTS 

On March 1 2 ,  1983, a t  about 1:OO a . m . ,  Susanna Arenado 

w a s  d r i v i n g  h e r  c a r  i n  an e a s t e r l y  d i r e c t i o n  and approaching 

a major i n t e r s e c t i o n  i n  P a l m  Beach County. A t  t h e  same t i m e  

Rene D e m e r s  w a s  d r i v i n g  h e r  car i n  a sou the rn ly  d i r e c t i o n  

approaching t h e  same i n t e r s e c t i o n .  The overhead t r a f f i c  

s i g n a l  a t  t h e  i n t e r s e c t i o n  w a s  i n o p e r a t i v e  because,  a s h o r t  

t i m e  ea r l ie r ,  an e lec t r ica l  t r ansmiss ion  l i n e  owned and main 

t a i n e d  by F.'P.&L. (Respondent) f e l l  down and stopped t h e  f l o  

of e l e c t r i c i t y  t o  t h e  t r a f f i c  s i g n a l .  Both v e h i c l e s  e n t e r e d  

t h e  i n t e r s e c t i o n  and c o l l i d e d ,  caus ing  f a t a l  i n j u r i e s  t o  

Susanna Arenado, who w a s  1 8  y e a r s  o l d  and a r e s i d e n t  of 

P a l m  Beach County. 

A wrongful d e a t h  a c t i o n  was f i l e d  a g a i n s t  F.P.&L., i n  

which i t  was a l l e g e d  t h a t  t h e  e lectr ical  t r ansmiss ion  l i n e  

went down because i t  w a s  rendered unreasonably weak and 

unsafe  due t o  t h e  number of s p l i c e s  i n  t h e  w i r e .  

32 s p l i c e s  over  a span of less than  400 f e e t  i n  t h e  a r e a  of 

t h e  t r ansmiss ion  l i n e  t h a t  went down, which averages t o  one 

s p l i c e  every 1 2  1 / 2  f ee t .  

l i n e  had come down numerous 

caused t h e  s a m e  t r a f f i c  s i g n a l  t o  become i n o p e r a t i v e .  

There w e r e  

I t  was a l l e g e d  t h a t  t h i s  same 

t i m e s  i n  t h e  p a s t  which had 

-1- 
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F.P.&L. moved t o  d i smis s  each of t h e  complaints  f i l e d  

f o r  f a i l u r e  t o  s t a t e  a cause of  a c t i o n ;  u l t i m a t e l y  l e a d i n g  

t o  t h e  Fourth Amended Complaint. For purposes  of t h e s e  

motions t h e  t r i a l  judge e x p r e s s l y  assumed t h e  t r u t h  of t h e  

a l l e g a t i o n s  t h a t  t h e  t ransmiss ion  l i n e  simply f e l l  down 

because it w a s  i n  such a poor s t a  e o f  d i s r e p a i r .  It w a s  

a l s o  a l l e g e d  t h a t  P a l m  Beach County had a c o n t r a c t  w i th  

F.P.&L. t o  f u r n i s h  e l e c t r i c i t y  f o r  t h e  o p e r a t i o n  of t r a f f i c  

c o n t r o l  dev ices  and t h a t  Susanna Arenado w a s  a member of t h e  

c l a s s  of i n d i v i d u a l s  t h e  c o n t r a c t  w a s  in tended  t o  b e n e f i t ,  

P l a i n t i f f  a l s o  a l l e g e d  t h a t  F . P , & L .  breached a common-law 

and s t a t u t o r y  duty of due care i n  r e p a i r i n g  t h e  t ransmiss ion  

l i n e  t h a t  provided s e r v i c e  t o  t h e  t r a f f i c  s i g n a l .  

The t r i a l  c o u r t  f i n a l l y  d ismissed ,  wi th  p r e j u d i c e ,  t h e  

Fourth Amended Complaint on grounds t h a t :  "NO duty e x i s t e d  

between t h e  Defendant and P l a i n t i f f ' s  decedent .  There 

be ing  no duty ,  as a m a t t e r  of  l a w F  t h e r e  can be no breach 

of du ty .  

P l a i n t i f f  t imely  appealed t o  t h e  Fourth D i s t r i c t  Court  

of Appeal. The Fourth DCA e n t e r e d  an opin ion  on March 2 ,  

1 9 8 8 ,  a f f i r m i n g  t h e  t r i a l  c o u r t ' s  d i s m i s s a l  of t h e  case w i t h  

p r e j u d i c e ,  based on t h e  hold ing  t h a t  under t h e  f a c t s  of t h i s  

c a s e ,  a u t i l i t y  company owes no duty  t o  m e m b e r s  of t h e  

gene ra l  p u b l i c  who may be i n j u r e d  due t o  i t s  n e g l i g e n t  conduc 

i n  a l lowing  an i n t e r r u p t i o n  of s e r v i c e  t o  occur ,  u n l e s s  t h e  

u t i l i t y  company has  e x p r e s s l y  assumed such a duty by cont rac i  

(See Appendix). The Fourth DCA fol lowed a 1 9 2 8  N e w  York casc 

-2- 
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w r i t t e n  & J u s t i c e  Cardozo. The Fourth DCA expressLy noted 

t h i s  c o u r t ' s  p r i o r  d e c i s i o n s  i n  Woodbury v Tampa Waterworks 

- C o . ,  57 F l a .  243, 4 9  So. 556 ( 1 9 0 9 )  and Mugge v Tampa Water- 

works C o . ,  52 F l a .  371, 4 2  So. 81 ( 1 9 0 6 1 ,  b u t  found t h o s e  

cases t o  be d i s t i n g u i s h a b l e .  

P l a i n t i f f / A p p e l l a n t ' s  motion f o r  r e h e a r i n g  w a s  t imely  

f i l e d  wi th  t h e  Fourth DCA on March 8, 1988, and w a s  denied 

by t h e  c o u r t  on May 5,  1988. (See Appendix). A n o t i c e  t o  

invoke t h i s  c o u r t ' s  j u r i s d i c t i o n  w a s  t imely  f i l e d  on June 2 ,  

1988. 

SUMMARY OF ARGUMENT 

Although t h e  ma jo r i ty  of s ta tes  fo l low J u s t i c e  Cardozo' 

op in ion  i n  t h e  H.R.  Moch Co. case from New York, F l o r i d a  has  

a l igned  i t s e l f  w i th  t h e  minor i ty  p o s i t i o n  (which i s  now a 

growing minor i ty )  i n  t h e  count ry  and has  been l i s t e d  i n  

n a t i o n a l  anno ta t ions  and c i t e d  by o t h e r  s ta te  c o u r t s  as  

be ing  a l i g n e d  wi th  those  s ta tes  t h a t  d i s a g r e e  wi th  t h e  Moch 

case from New York. These F l o r i d a  Supreme Court  cases ( t h e  

Mugge case and t h e  Woodbury case, i n f r a ) ,  d a t i n g  back t o  t h e  

e a r l y  1 9 O O ' s ,  have never  been receded from and s t i l l  

c o n s t i t u t e  t h e  governing l a w  i n  F l o r i d a  on t h i s  s u b j e c t .  

The Fourth DCA has  c r e a t e d  c o n f l i c t  by misapplying t h e  Mugge 

case and Woodbury case and by fo l lowing  i n s t e a d  t h e  more 

r e s t r i c t i v e  r u l e  embraced by t h e  New York c o u r t  i n  H. R. 

Moch Co .  

ARGUWNT 

The p o s i t i o n  t h a t  has  beenfol lowed f o r  t h e  l a s t  e i g h t y  

- 3- 



I 
=t===== 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

+====== 

I 

y e a r s  i n  F l o r i d a  on t h e  duty  owed by a u t i l i t y  company t o  

t h e  gene ra l  p u b l i c  under t h e s e  type  of f a c t s  i s  n o t  t h e  

p o s i t i o n  embraced by t h e  New York Court  of  Appeals i n  H.R. 

Moch C o .  v Rensselaer  Water Go., 247  N.Y.  160 ,  1 5 9  N.E. 896 

( 1 9 2 8 ) .  I n  t h e  H.R. Moch C o .  case, t h e  p l a i n t i f f  s u f f e r e d  2 

t o t a l  loss  of  h i s  warehouse by f i r e  because t h e r e  w a s  

i n s u f f i c i e n t  w a t e r  p r e s s u r e  supp l i ed  by t h e  w a t e r  company t c  

a f i r e  hydrant  nearby t h e  b u i l d i n g .  Although a c o n t r a c t  

e x i s t e d  between t h e  c i t y  and t h e  w a t e r  company t o  provide  

w a t e r  under s u f f i c i e n t  p r e s s u r e  f o r  t h e  f i r e  hydrant  system, 

J u s t i c e  Cardozo, speaking f o r  t h e  New York Court ,  found t h a t  

t h e  water  company owed no duty of care t o  t h e  p l a i n t i f f  i n  

t h a t  case. 

However, two e a r l y  cases from t h i s  cour t :  Mugge v Tampa 

Waterworks Co., 52 Fla.  371 ,  42 So. 8 1  ( 1 9 0 6 )  and Woodbury v 

Tampa Waterworks C o . ,  5 7  F l a .  243,  49 So. 556  ( 1 9 0 9 ) ;  are 

d i r e c t l y  c o n t r a r y  t o  t h e  H.R. Moch Co .  case from N e w  York. 

These two cases have never been r e t r a c t e d  by t h i s  c o u r t .  

I n  Mugge v Tampa Waterworks C o , ,  sup ra ,  t h i s  c o u r t  up- 

he ld  t h e  r i g h t  of a p l a i n t i f f ,  whose b u i l d i n g  burned i n  a 

f i r e  due t o  a l a c k  of water  p r e s s u r e  i n  t h e  f i r e  hydrant ,  t o  

sue  t h e  water company f o r  n e g l i g e n t l y  f a i l i n g  t o  provide  

proper  s e r v i c e  t o  t h e  f i r e  hydrants  a s  t h e  c i t y  had c o n t r a c t  

t o  receive on behal f  of a l l  p rope r ty  owners i n  t h e  c i t y ,  

The water company argued t h a t  t h e  p l a i n t i f f  w a s  n o t  i n  p r i v i  

of t h a t  c o n t r a c t ,  however t h i s  c o u r t  r e j e c t e d  t h a t  argument 

and s t a t e d :  

-4- 
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Even i f  t h e  w a t e r  company w a s  under no 
c o n t r a c t  o b l i g a t i o n s  t o  c o n s t r u c t  water- 
works i n  t h e  c i t y  o r  t o  supply c i t i z e n s  
wi th  w a t e r ,  y e t  having undertaken t o  do 
so,  it comes under an implied o b l i g a t i o n  
t o  use  reasonable  care; and i f ,  through 
i t s  negl igence ,  i n j u r y  r e s u l t s  t o  an 
i n d i v i d u a l ,  it becomes l i a b l e  t o  h i m  f o r  
t h e  damages r e s u l t i n g  therefrom, and t h e  
a c t i o n  t o  recover  i s  f o r  a t o r t ,  and no t  
f o r  breach of  c o n t r a c t .  - Id .  a t  85. 

The Fourth DCA below wrote i n  i t s  opin ion  t h a t  it found 

Mugge d i s t i n g u i s h a b l e  because " t h e  c o n t r a c t  i n  Mugge s t a t e d  

t h a t  t h e  waterworks company should assume a l l  l i a b i l i t i e s  t c  

persons  a r i s i n g  from c o n s t r u c t i n g  o r  o p e r a t i n g  t h e  w a t e r  

system." (Appendix, p. 4 )  That perce ived  d i s t i n c t i o n  

overlooks t h e  language used by t h i s  c o u r t  i n  Mugge when i t  

s a i d  t h a t  "even i f  t h e  w a t e r  company w a s  under no c o n t r a c t  

o b l i g a t i o n s .  . . i t  comes under an implied o b l i g a t i o n  t o  use 

reasonable  care, . . .) and t h e  a c t i o n  t o  recover  i s  f o r  a 

t o r t ,  and n o t  f o r  breach of c o n t r a c t . "  Id .  a t  8 5 .  Moreover 

t h e  c o n t r a c t  i n  Mugge mentioned t h e  u t i l i t y  company's 

- 

l i a b i l i t y  t o  persons  " a r i s i n g  from c o n s t r u c t i n g  o r  ope ra t ing  

t h e  waterworks system, b u t  t h e  c o n t r a c t  s a i d  noth ing  about  

i n c u r r i n g  l i a b i l i t y  f o r  n e g l i g e n t l y  f a i l i n g  t o  provide  

u t i l i t y  s e r v i c e ;  and t h a t  i s  what t h a t  case w a s  a l l  about .  

The Fourth DCA mentioned, b u t  d i d  n o t  a t tempt  t o  d i s t i n  

gu i sh ,  t h i s  c o u r t ' s  la ter  opin ion  i n  Woodbury, sup ra ,  where 

t h i s  c o u r t  r ea f f i rmed  t h e  Mugge case. The Woodbury case 

involved f a c t s  s i m i l a r  t o  Mugge., sup ra ,  except  t h i s  c o u r t  

found t h a t  t h e  p l a i n t i f f  i n  Woodbury f a i l e d  t o  e s t a b l i s h  tha  

h i s  damages w e r e  proximately caused by t h e  waterworks' n e g l i -  

-5- 



gence. Although t h a t  p l a i n t i f f  could n o t  demonstrate  

proximate cause ,  t h i s  c o u r t  went on t o  e x p r e s s l y  r e a f f i r m  

i t s  p o s i t i o n  t h a t  t h e r e  is  a duty of due care running f r o m  - 

t h e  u t i l i t y  company t o  t h e  gene ra l  pub l i c .  This  c o u r t  s t a t e  

The duty t o  supply water f o r  f i r e  p r o t e c t i o n  
is  p l a i n l y  assumed by t h e  c o n t r a c t ,  and by 
i n  f ac t  engaging i n  t h e  service; and as 
i n d i v i d u a l  p rope r ty  ho lde r s  of t h e  c i t y  are 
t h e  rea l  p a r t i e s  i n  i n t e r e s t ,  t o  be b e n e f i t e d  
by t h e  performance of  t h e  duty ,  any one of  
them, s p e c i a l l y  i n j u r e d  by f a i l u r e  t o  
perform t h e  duty ,  may maintain an a c t i o n  t o  
recover  damages f o r  i n j u r i e s  t h a t  proximately 
r e s u l t  t o  him from t h e  negl igence  of t h e  
company, where t h e  i n j u r i e s  should have 
been contemplated.  . - I d ,  a t  561. 

~ 

* * * 
These p r i n c i p l e s  are p a r t i c u l a r l y  
a p p l i c a b l e  where i n d i v i d u a l s  have reasonably 
r e l i e d  upon t h e  r ende r ing  of  t h e  p u b l i c  
service undertaken f o r  t h e i r  b e n e f i t  o r  
p r o t e c t i o n ,  and have c o n t r i b u t e d  d i r e c t l y  
o r  i n d i r e c t l y  t o  t h e  compensation f o r  
t h e  p u b l i c  s e r v i c e .  I d .  a t  562. - 

* * * 
I f  t h e  p u b l i c  s e r v i c e  i s  i n  good f a i t h  
assumed t o  be performed by t h e  use  o f  
p u b l i c  franchises and f o r  compensation 
pa id  by i n d i v i d u a l s  through t h e  t a x i n g  
power of t h e  c i t y ,  such under tak ing  by 
impl i ca t ion  of  l a w  imposes upon t h e  
water company d u t i e s  t o  i n d i v i d u a l s  f o r  
whose b e n e f i t  t h e  service i s  rendered ,  
and t h e  company i s  l i a b l e  f o r  i n j u r i e s  
proximately caused by negl igence ,  whether 
of omission or  commission, i n  performing 
t h e  d u t i e s ,  I . . Le.s.1 I d .  a t  564-565. 

The H . R .  Moch C o .  case from N e w  York i s  n o t  t h e  l a w  i n  

- 

~ 

F l o r i d a  and never has  been. 

Woodbury case from t h i s  c o u r t  e a r l y  i n  t h i s  cen tu ry ,  F l o r i d a  

has been recognized i n  l e g a l  t reat ises  and by c o u r t s  around 

A f t e r  t h e  Mugge case and t h e  

-6- 



t h e  count ry  as being one of t h e  s ta tes  t h a t  does - n o t  follow 

J u s t i c e  Cardozo's op in ion  i n  H.R. Moch C o . ,  supra .  See eg.  

62 ALR 1205 (1929), i n  p a r t i c u l a r  t h e  d i s c u s s i o n  of Woodbury 

and Mugge under t h e  heading of "The Minori ty  Rule" a t  pp. 

1218-1220, and 1226-1227, 

Most r e c e n t l y ,  t h e  New J e r s e y  Supreme Court  no ted  t h a t  

F lor ida  has  adopted t h e  minor i ty  p o s i t i o n  which d i s a g r e e s  

wi th  J u s t i c e  Cardozovs  opin ion  i n  t h e  H.R. Moch Co .  case, 

and t h e  N e w  J e r s e y  c o u r t  decided t o  j o i n  F l o r i d a  and t h e  

__r 

o t h e r  minor i ty  states which it cons idered  t o  be m o r e  e n l i g h t  

ened on t h i s  i s s u e ,  Weinberg v Dinger,  106 N . J .  469, 524 

A.2d 366, 372 (1987). As t h e  N e w  J e r s e y  c o u r t  noted: 

"Although on ly  a minor i ty  of s ta tes  have pursued t h i s  

course ,  it i s  t h e  overwhelming recommendation of t h e  s c h o l a r  

s h i p  on t h e  s u b j e c t . "  ( C i t i n g  P r o s s e r ,  Corbin 

venerable  a u t h o r i t i e s  on t o r t  and c o n t r a c t  l a w  

and o t h e r  

. See 

Weinberg, sup ra ,  a t  379. The Weinberg opin ion  makes N e w  

J e r s e y  t h e  n i n t h  s t a t e  t o  j o i n  t h e  growing minor i ty  p o s i t i o n  

on t h i s  i k sue .  

P l a i n t i f f  i n  t h i s  c a s e  has  never  suggested t h a t  F.P.&L. 

should be he ld  l i a b l e  as an i n s u r e r  r e g a r d l e s s  of t h e  cause  

of t h e  i n t e r r u p t i o n  of e lectr ical  service t o  t h e  t r a f f i c  

s i g n a l .  I f  a b o l t  of l i g h t n i n g  knocked o u t  t h e  power t h e r e  

would be no l i a b i l i t y  even t o  persons  who s u f f e r  a s p e c i a l  

i n j u r y .  Even i f  F.P.&L. is  n e g l i g e n t  i n  caus ing  a power 

outage ,  persons who merely s u f f e r  t h e  s a m e  damaqe i n  common 

w i t h  o t h e r s  who depend on e l e c t r i c i t y  would n o t  have a cause 
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of a c t i o n .  Woodbury, supra .  But i f  F.P.&L. 's  negl igence  

causes  a t r a f f i c  s i g n a l  t o  become i n o p e r a t i v e  which i n  t u r n  

proximately causes  a s p e c i a l  i n j u r y  o r  dea th  t o  a motoris t ,  

as i n  t h i s  case, F.P.&L. i s  l i a b l e  i n  damages under both  a 

t o r t  b a s i s  and a c o n t r a c t  b a s i s .  Woodbury, supra .  

- 

The purpose of t h e  coun ty ' s  c o n t r a c t  f o r  F.P.&L. t o  pro-  

v i d e  e l e c t r i c i t y  t o  i t s  t r a f f i c  c o n t r o l  dev ices  i s  f o r  t h e  

p r o t e c t i o n  of i t s  r e s i d e n t s  and v i s i t o r s  who d r i v e  on t h e  

highways. The money pa id  t o  F.P.&L. t o  provide  t h a t  service 

i s  u l t i m a t e l y  pa id  f o r  by t h e  r e s i d e n t s  of Palm Beach County 

(such as Susanna Arenadc. and h e r  fami ly)  who pay t a x e s  t o  

t h e  county t o  enjoy t h e  b e n e f i t  of such services. 

C e r t a i n l y  an i n t e r s e c t i o n  c o l l i s i o n  r e s u l t i n g  from an 

i n o p e r a t i v e  t r a f f i c  s i g n a l  i s  j u s t  as f o r e s e e a b l e  a s  t h e  

burning of a house r e s u l t i n g  from an i n o p e r a t i v e  f i r e  hydran- 

Ne i the r  of t h e  lower c o u r t s  i n  t h i s  case found an absence of 

proximate cause ,  b u t  on ly  t h e  absence of a "duty" owed t o  

t h e  deceased. 

Under F l o r i d a  l a w  F.P.&L. i s  j u s t  as l i a b l e  i n  a case 0: 

t h i s  n a t u r e  as it would be i n  a case where a n e g l i g e n t l y  

maintained t ransmiss ion  l i n e  f a l l s  and e l e c t r o c u t e s  an 

i n d i v i d u a l  o r s e t s  h i s  house on f i r e .  There are numerous 

F l o r i d a  cases  i n  which power companies have been he ld  l i a b l e  

t o  t h i r d  persons ,  n o t  i n  p r i v i t y  of  c o n t r a c t ,  who have been 

burned o r  e l e c t r o c u t e d  due t o  t h e  power company's negl igence  

The f a c t  t h a t  a s p e c i a l  i n j u r y  may r e s u l t  from a n e g l i g e n t  

i n t e r r u p t i o n  of e l e c t r i c a l  s e r v i c e ,  r a t h e r  t han  from an 
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e l e c t r o c u t i o n ,  does n o t  change t h e  duty  of  care owed t o  t h e  

gene ra l  p u b l i c .  F.P.&L. has  engaged i n  a course  of  a c t i v i t y  

(under tak ing  t o  supply e l e c t r i c i t y  t o  t r a f f i c  c o n t r o l  s igna ls  

on which m o t o r i s t s  g r e a t l y  r e l y  and i t s  nonperformance i s  thc 

a n a l y t i c a l  equ iva len t  o f  caus ing  harm by a f f i r m a t i v e  conduct.  

The Fourth D C A ' s  ho ld ing  i n  t h i s  c a s e  has  t h e  p o t e n t i a l  

t o  e l i m i n a t e  many claims i n  t h e  f u t u r e  and creates uncer- 

t a i n t y ,  confusion and i n s t a b i l i t y  i n  t h e  l a w  i n  F l o r i d a  on 

t h i s  i s s u e .  I t ' s  e f f e c t  i s  t o  immunize u t i l i t y  companies 

from l i a b i l i t y  t o  t h e  p u b l i c  r e g a r d l e s s  of t h e  degree of 

negl igence  involved.  F.P.&L. 's  negl igence  i n  t h i s  case 

could e a s i l y  be found by a j u r y  t o  e x h i b i t  a r e c k l e s s  d i s -  

regard  f o r  human s a f e t y .  When t h i s  same t r ansmiss ion  w i r e  

f e l l  down numerous t i m e s  i n  t h e  p a s t  (caus ing  t h e  s a m e  

t r a f f i c  s i g n a l  t o  become i n o p e r a t i v e ) ,  i n s t e a d  of r e p l a c i n g  

t h e  w i r e  F.P.&L. j u s t  k e p t  s p l i c i n g  it and p u t t i n g  it back 

up. Unfor tuna te ly ,  t h e  Fourth D C A ' s  op in ion  l e a v e s  t h e  

p l a i n t i f f  w i th  no remedy and f o r c e s  h e r  t o  bea r  t h e  r i s k  of 

F.P.&L. 's  negl igenee  o r  even r e c k l e s s  conduct.  

A misapp l i ca t ion  of  p r i o r  F l o r i d a  Supreme Court  preceden 

creates an expres s  and d i r e c t  c o n f l i c t  j u s t i f y i n g  t h i s  c o u r t '  

e x e r c i s e  of d i s c r e t i o n a r y  j u r i s d i c t i o n .  Wale v Barnes,  278 

So.2d 6 0 1  (F la .  1973) .  The Fourth DCA has misappl ied t h i s  

c o u r t ' s  p r i o r  ho ld ings  i n  Mugge, sup ra ,  and Woodbury, supra .  

This  c o u r t  has  n o t  had t h e  oppor tun i ty  t o  review t h i s  i s s u e  

s i n c e  i t s  e a r l y  opin ions  e i g h t y  y e a r s  ago, b u t  i t  should now 

r e a f f i r m  t h e  con t inu ing  v i t a l i t y  of Mugge and Woodbury i n  
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o r d e r  t o  resolve t h i s  c o n f l i c t  and restore c e r t a i n t y  t o  

t h i s  area of t h e  l a w .  

CONCLUSION 

The Fourth DCA has  c r e a t e d  expres s  and d i r e c t  c o n f l i c t  

by hold ing  t h a t  a u t i l i t y  company t h a t  c o n t r a c t s  w i th  a 

county t o  provide cont inuous services owes no common-law 

duty  t o  members of  t h e  gene ra l  p u b l i c  r e l y i n g  on such 

s e r v i c e s  t o  avoid a n e g l i g e n t  i n t e r r u p t i o n ,  This  c o u r t  

should e x e r c i s e  i t s  d i s c r e t i o n  t o  resolve t h e  c o n f l i c t  and 

should d i r e c t  t h e  p a r t i e s  t o  submit b r i e f s  on t h e  m e r i t s .  
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