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STATEMENT OF THE CASE AND FACTS 

The amicus curiae, FLORIDA MANUFACTURED HOUSING 

ASSOCIATION, INC., adopts the Statement of the Case and 

Statement of the Facts as set for in the Petitioner's 

Brief on the Merits, as corrected by the Respondent in 

the Respondent's Answer Brief. 
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SUMM RY OF RGUMENT 

C o n t r a r y  t o  t h e  P e t i t i o n e r ' s  argument i n  P o i n t  I of 

i ts  I n i t i a l  B r i e f ,  p r o c e d u r a l  u n c o n s c i o n a b i l i t y  is  n o t  

proven as  a m a t t e r  of law under t h e  s t a t u t o r y  cause of 

a c t i o n  f o r  unconsc ionab le  r e n t  i n  5723.033, F l a .  S t a t .  

T h i s  c o u r t ,  i n  Lanca  Homeowners, I n c .  v. L a n t a n a  Cascade 

of Pa lm Beach, L td . ,  13 F.L.W. 568 ( F l a .  November 23, 

1 9 8 8 ) ,  h e l d  t h a t  t h e  s t a t u t o r y  cause of a c t i o n  f o r  

unconsc ionab le  r e n t  c o u l d  be ma in ta ined  a s  a c lass  

a c t i o n .  T h i s  c o u r t  reasoned  t h a t  i n  a mobi le  home pa rk  

t h e  r e l a t i o n s h i p  of t h e  p a r t i e s ,  t h e  p a r k  owner and 

mobi le  home owner, ou tweighs  any o t h e r  f a c t o r  i n  

de t e rmin ing  t h e  e f f e c t  of a n  increase i n  l o t  r e n t a l  

amount. T h i s  Cour t  a l s o  c l e a r l y  e s t a b l i s h e d  t h e  f a c t o r s  

w h i c h  a c o u r t  m u s t  c o n s i d e r  i n  judg ing  whether  t h e  

r e l a t i o n s h i p  between t h e  p a r t i e s  would a l l o w  t h e  

u n c o n s c i o n a b i l i t y  claim t o  be b rough t  a s  a c lass  a c t i o n .  

The f a c t o r s  se t  o u t  i n  t h e  Lanca o p i n i o n  a l l o w  a 

presumpt ion  of p r o c e d u r a l  u n c o n s c i o n a b i l i t y  t o  m a i n t a i n  

a c lass  a c t i o n  which m u s t  be e s t a b l i s h e d  by p l e a d i n g  and 

p rov ing  c e r t a i n  fac ts .  However, t h o s e  f a c t o r s  i n  and of 

t hemse lves  do  n o t  e s t a b l i s h  p r o c e d u r a l  

u n c o n s c i o n a b i l i t y .  T h i s  Cour t  d i d  n o t  ho ld  t h a t  s imply  

l i v i n g  i n  a mobile  home pa rk  proved t h a t  a r e n t a l  

i n c r e a s e  was p r o c e d u r a l l y  unconsc ionable .  

The homeowners m u s t  s t i l l  prove  both  p r o c e d u r a l  and 

1 
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substantive unconscionability. 

Moreover, the park owner has the opportunity to 

present evidence to demonstrate that the homeowners have 

a "meaningful choice" in accepting the rental increase. 

The statutory cause of action, §723.033(2) Fla. Stat., 

provides that both "parties shall be afforded a 

reasonable opportunity to present evidence" as to the 

relationship of the parties, and any other relevant 

evidence to aid the court in making the determination of 

unconscionability. 

Further, this Court must allow the park owner the 

opportunity to rebut the presumption allowing the mobile 

homeowners to bring a class action. To rule otherwise 

would mean that this court has created a conclusive 

presumption of procedural unconscionability to maintain 

a class action, simply by proving the four factors set 

out in the Lanca opinion. The constitutionality of a 

presumption is judged by whether there is a rational 

connection between the facts proven and the ultimate 

fact presumed, and whether there is a right to rebut the 

presumption in a fair manner. Straugn v. K & K Land 

Management, Inc., 326 So. 2d 421 (Fla. 1976) 

(constitutionality of statutory presumptions); Public 

Health Trust of Dade Co. v. Valcin, 507 So.2d 596 (Fla. 

1987) (constitutionality of judicial presumptions). To 

prohibit the park owner from rebutting the presumption 

2 
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would be an unconstitutional violation of the park 

owner's due process rights. 

Finally, the policies that the Petitioner advances 

for this Court to determine that procedural 

unconscionability is proven as a matter of law are drawn 

from two cases, Stewart v. Green, 300 So.2d 889 (Fla. 

1974) and Palm Beach Mobile Homes, Inc. v. Stronp, 300 

So.2d 881 (Fla. 1974), decided almost 15 years ago when 

the first statutory protection for mobile homeowners was 

passed by the Florida Legislature. The substantial 

protections for mobile homeowners adopted since that 

time have dramatically changed the nature of the 

landlord tenant relationship between the park owner and 

mobile homeowner. In 1984, Chapter 723, Florida 

Statutes, the "Florida Mobile Home Act" was adopted. 

Chapter 723 is the first comprehensive statute dealing 

exclusively with mobile home park landlord tenant 

regulation. Due to the substantial protections provided 

to mobile homeowners in Chapter 723, it has been 

justifiably dubbed the "mobile home park tenant's bill 

of rights" by two of the District Courts of Appeal. 

Lemon v. Aspen Emerald Lakes, Ltd., 446 So.2d 177, 180 

n.2 (Fla. 5th DCA 1984); Pearce v. Dora1 Mobile Villas, 

Inc., 521 So.2d 282, 283 (Fla. 2d DCA 1988). This Court 

should carefully review Chapter 723, its substantial 

protections for mobile homeowners, the required 

disclosure of information in the prospectus prior to 
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e n t e r i n g  i n t o  an  e n f o r c e a b l e  r e n t a l  agreement ,  and t h e  

a b i l i t y  of t h e  mobi le  homeowner t o  e n f o r c e  t h e  

p r o v i s i o n s  of t h e  s t a t u t e  through a d m i n i s t r a t i v e  

p r o c e e d i n g s  by t h e  Department of B u s i n e s s  R e g u l a t i o n ,  

a s  w e l l  a s  by c i v i l  p r o c e e d i n g s ,  b e f o r e  t h i s  Cour t  

a d o p t s  t h e  " p o l i c y "  j u s t i f i c a t i o n s  advanced by t h e  

P e t i t i o n e r .  These  " p o l i c y "  a rguments  are o b s o l e t e  and 

shou ld  n o t  be u s e d  by t h i s  Cour t  g i v e n  t h e  comprehensive 

s t a t u t o r y  r e g u l a t i o n  of mobile  home p a r k s  i n  1988. 

P o i n t  I1 of t h e  P e t i t i o n e r ' s  I n i t i a l  B r i e f  a r g u e s  

t h a t  t h e  p r o c e d u r a l - s u b s t a n t i v e  test f o r  j udg ing  

unconsc ionab le  r e n t  cases under S723.033 shou ld  n o t  be 

adopted  by t h i s  C o u r t  a s  a r u l e  of law. The P e t i t i o n e r  

p r e f e r s  t h a t  t h e  t es t  r ema in  " f l e x i b l e  and chameleon- 

l i k e " ,  g i v i n g  l i t t l e  gu idance  t o  t h e  lower c o u r t s  i n  

app ly ing  t h e  s t a t u t o r y  cause of a c t i o n  f o r  

unconsc ionab le  r e n t .  The P e t i t i o n e r ' s  argument must 

f a i l  f o r  a number of r e a s o n s :  (1) I n  S ta t e  v. D e  Anza 

Corp., 416 So.2d 1173 ( F l a .  5 t h  DCA 1982)  t h e  c o u r t  

a p p l i e d  t h e  p r o c e d u r a l - s u b s t a n t i v e  t e s t  as  t h e  

c o n s t r u c t i o n  of t h e  s t a t u t o r y  c a u s e  of a c t i o n  f o r  

unconsc ionab le  r e n t  i n  S83.754, t h e  p r e d e c e s s o r  s t a t u t e  

t o  S723.033. The D e  Anza case was t h e  o n l y  a p p e l l a t e  

d e c i s i o n  c o n s t r u i n g  S83.754 when t h a t  s t a t u t e  was 

r e p e a l e d  and r e p l a c e d  by S723.033. The language  used  

i n  S723.033 is  v i r t u a l l y  i d e n t i c a l  t o  t h e  language of 

former S83.754; 
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(2) The legislature is presumed to know the 

construction of S83.754 by the De Anza court, and to 

have adopted that construction when it adopted 

S723.033, absent a clear expression to the contrary. 

Gulfstream Park Racing Association, Inc. v. Department 

of Business Regulation, 441 So.2d 627, 628-29 (Fla. 

1983 ) : 

(3) The procedural-substantive test has been used by 

every appellate court that has applied the statutory 

cause of action for unconscionable rent in S723.033. 

Since there has been no amendment of s723.033, and 

therefor no clear expression of an intent to recede from 

the procedural-substantive test by the legislature, 

notwithstanding comprehensive amendments to Chapter 723 

in 1986 and 1988, the courts are barred from changing 

the construction placed on the statute by the courts; 

( 4 )  The procedural-substantive test for 

unconscionable rent agrees with the analysis from 

Florida common law unconscionable contract cases on 

which it is based; 

(5) The lower courts need a clear direction from 

this Court in construing the statutory cause of action 

for unconscionable rent under S723.033. A few lower 

courts have incorrectly applied the test for substantive 

unconscionability, and engaged in inquiries into the 

financial basis for the park owner's decision to 

increase the rent, the relationship between the rent 

5 
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i n c r e a s e  and t h e  consumer p r i c e  index ,  and t h e  b u s i n e s s  

judgement of t h e  p a r k  owner. The a p p r o p r i a t e  t es t  f o r  

s u b s t a n t i v e  u n c o n s c i o n a b i l i t y  i s  whether  t h e  terms of 

t h e  r e n t a l  agreement  a r e  un reasonab le  o r  u n f a i r  t o  t h e  

mobi le  homeowner. T h i s  c o n s i d e r a t i o n  is  e a s i l y  judged 

by comparing t h e  r e n t  be ing  charged  a g a i n s t  t h e  r e n t  

charged  i n  s imi l a r  mobile  home p a r k s  w i t h  s imi la r  

f a c i l i t i e s  and s e r v i c e s .  The t e s t  is c l e a r l y  s t a t e d ,  

" I t  m u s t  be shown t h a t  t h e  r e n t a l  be ing  p a i d  by t h e  

compla in ing  t e n a n t s  g r o s s l y  exceed t h a t  be ing  p a i d  by 

s i m i l a r l y  s i t u a t e d  t e n a n t s  f o r  l o t s  of e q u a l  v a l u e . "  

Garre t t  v. J a n i e w s k i ,  480 So.2d 1324,  1326 ( F l a .  4 t h  DCA 

1 9 8 5 ) ,  c e r t .  den ied  492 So.2d 1333 ( F l a .  1986)  T h i s  

Cour t  shou ld  g i v e  c lear  gu idance  t o  t h e  lower c o u r t s  of 

t h i s  s t a t e  i n  c o n s t r u i n g  t h e  s t a t u t o r y  cause of a c t i o n  

f o r  unconsc ionab le  r e n t  under 5723.033, by a d o p t i n g  t h e  

s u b s t a n t i v e  u n c o n s c i o n a b i l i t y  t es t  as  a r u l e  of l a w .  
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I. PROCEDURAL UN ~ ITY I S  NOT PROVEN AS A MATTER 
3F LAW I N  THE STATUTORY CAUSE OF ACTION FOR UNCONSCIONABLE 

RENT 

C o n t r a r y  t o  t h e  P e t i t i o n e r ' s  argument i n  P o i n t  I of 

i ts I n i t i a l  B r i e f ,  t h i s  Cour t  h a s  n o t  h e l d  t h a t  

p r o c e d u r a l  u n c o n s c i o n a b i l i t y  is e s t a b l i s h e d  as a matter 

ARGUMENT 

NSCIONAB 

of l a w  i n  t h e  s t a t u t o r y  cause of a c t i o n  f o r  

unconsc ionab le  r e n t  i n  S723.033, F l a .  S t a t .  T h i s  c o u r t ,  

i n  Lanca Homeowners, I n c .  v. Lantana  Cascade of Palm 

Beach, L t d . ?  1 3  F.L.W. 568 ( F l a .  November 23? 1 9 8 8 ) ,  d i d  

ho ld  t h a t  t h e  s t a t u t o r y  cause of a c t i o n  f o r  

unconsc ionab le  r e n t  i n  S723.033 cou ld  be m a i n t a i n e d  a s  a 

c lass  a c t i o n .  T h i s  c o u r t  reasoned  t h a t  i n  a mobi le  home 

p a r k  t h e  r e l a t i o n s h i p  of t h e  p a r t i e s ,  ou tweighs  any 

o t h e r  f a c t o r  i n  d e t e r m i n i n g  t h e  e f f e c t  of an  i n c r e a s e  i n  

l o t  r e n t a l  amount. T h i s  Cour t  a l s o  c l e a r l y  e s t a b l i s h e d  

t h e  f a c t o r s  which a c o u r t  m u s t  c o n s i d e r  i n  judg ing  

whether  t h e  r e l a t i o n s h i p  between t h e  p a r t i e s  would a l l o w  

t h e  u n c o n s c i o n a b i l i t y  claim t o  be b rough t  a s  a c lass  

a c t i o n .  Lanca, C! 569. 

The f a c t o r s  se t  o u t  i n  t h e  Lanca o p i n i o n  a l l o w  a 

p r o c e d u r a l  u n c o n s c i o n a b i l i t y  i n  o r d e r  t o  presumpt ion  of 

m a i n t a i n  a c l a s s  a c t i o n  which m u s t  be e s t a b l i s h e d  by 

p l e a d i n g  and p rov ing  c e r t a i n  f a c t s .  However, t h o s e  

f a c t o r s  i n  and of t hemse lves  do n o t  e s t a b l i s h  p r o c e d u r a l  
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unconscionability. This Court did not hold that simply 

living in a mobile home park proved that a rental 

increase was procedurally unconscionable. The 

homeowners must still prove both procedural and 

substantive unconscionability. 

Moreover, the park owner should have the opportunity 

to present evidence to demonstrate that the homeowners 

have a "meaningful choice" in accepting the rental 

increase. The statutory cause of action, 5723.033(2) 

Fla. Stat., provides that both "parties shall be 

afforded a reasonable opportunity to present evidence" 

as to the relationship of the parties, and any other 

relevant evidence to aid the court in making the 

determination of unconscionabili ty. This Court must 

allow the park owner the opportunity to rebut the 

presumption to allow a class action for unconscionable 

rent. To rule otherwise would mean that this court has 

created a conclusive presumption of procedural 

unconscionability, simply by proving the four factors 

set out in the Lanca opinion. The constitutionality of 

a presumption is judged by whether there is a rational 

connection between the facts proven and the ultimate 

fact presumed, and whether there is a right to rebut the 

presumption in a fair manner. To prohibit the park 

owner from rebutting the presumption would be an 

unconstitutional violation of the park owner's due 

process rights. 
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F i n a l l y ,  t h e  p o l i c i e s  t h a t  t h e  P e t i t i o n e r  advances  

f o r  t h i s  Cour t  t o  d e t e r m i n e  t h a t  p r o c e d u r a l  

u n c o n s c i o n a b i l i t y  i s  proven as  a matter of l a w  are drawn 

from two cases dec ided  a lmos t  1 5  y e a r s  ago when t h e  

f i r s t  s t a t u t o r y  p r o t e c t i o n  f o r  mobi le  homeowners was 

p a s s e d  by t h e  F l o r i d a  L e g i s l a t u r e .  The s u b s t a n t i a l  

p r o t e c t i o n s  f o r  mobile  homeowners adopted  s i n c e  t h a t  

t i m e  have d r a m a t i c a l l y  changed t h e  n a t u r e  of t h e  

l a n d l o r d  t e n a n t  r e l a t i o n s h i p  between t h e  pa rk  owner and  

mobi le  homeowner. I n  1984,  Chapter  723, F l o r i d a  

S t a t u t e s ,  t h e  " F l o r i d a  Mobile Home A c t "  was adopted .  

Chapter  723 is  t h e  f i r s t  comprehensive s t a t u t e  d e a l i n g  

e x c l u s i v e l y  w i t h  mobile  home pa rk  l a n d l o r d  t e n a n t  

r e g u l a t i o n .  Due t o  t h e  s u b s t a n t i a l  p r o t e c t i o n s  p rov ided  

t o  mobi le  homeowners i n  Chapter  723, i t  h a s  been 

j u s t i f i a b l y  dubbed t h e  "mobile  home p a r k  t e n a n t ' s  b i l l  

of r i g h t s "  by two of t h e  D i s t r i c t  C o u r t s  of Appeal.  

T h i s  Cour t  shou ld  c a r e f u l l y  rev iew Chapter  723, i t s  

s u b s t a n t i a l  p r o t e c t i o n s  f o r  mobile  homeowners, t h e  

r e q u i r e d  d i s c l o s u r e  of i n f o r m a t i o n  i n  t h e  p r o s p e c t u s  

p r i o r  t o  e n t e r i n q  i n t o  a n  e n f o r c e a b l e  r e n t a l  agreement ,  

and t h e  a b i l i t y  of t h e  mobi le  homeowner t o  e n f o r c e  t h e  

p r o v i s i o n s  of t h e  s t a t u t e  through a d m i n i s t r a t i v e  

p r o c e e d i n g s  by t h e  Department of B u s i n e s s  R e g u l a t i o n ,  as  

w e l l  a s  by c i v i l  p r o c e e d i n g s ,  b e f o r e  t h i s  Cour t  a d o p t s  

t h e  " p o l i c y "  j u s t i f i c a t i o n s  advanced by t h e  P e t i t i o n e r .  

These " p o l i c y "  arguments  a r e  o b s o l e t e  and shou ld  n o t  be 
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u s e d  b t h i s  Co r t  g i v e n  t h e  c o m p r e h e n s i v e  s t  t u t o r  

r e g u l a t i o n  of m o b i l e  home p a r k s  i n  1988.  

A. THE LANCA CASE ESTABLISHED A PRESUMPTION 
OF PROCEDURAL UNCONSCIONABILITY I N  ORDER TO ALLOW 

A CLASS ACTION UNDER THE STATUTE 

I n  Lanca Homeowners, I n c .  v .  L a n t a n a  Cascade of Palm 

Beach, L t d . ,  13 F.L.W. 568,  569 ( F l a .  November 23,  1 9 8 8 )  

t h i s  C o u r t  c o n s t r u e d  t h e  p r o v i s i o n s  of § 7 2 3 . 0 3 3 ( 2 ) ,  F l a .  

S t a t . ,  t h e  s t a t u t o r y  c a u s e  of a c t i o n  f o r  u n c o n s c i o n a b l e  

r e n t a l  a g r e e m e n t s  i n  a m o b i l e  home park,  t o  allow a 

c l a s s  a c t i o n  fo r  u n c o n s c i o n a b l e  r e n t  by t h e  mobile  home 

owners  a s s o c i a t i o n .  T h i s  C o u r t  looked a t  t h e  s t a t u t o r y  

l a n g u a g e  of 5 7 2 3 . 0 3 3 ( 2 ) ,  a s  set  f o r t h  below: 

( 2 )  When it is  c l a i m e d  or appears t o  t h e  c o u r t  
t h a t  t h e  r e n t a l  a g r e e m e n t ,  or any  p r o v i s i o n  
t h e r e o f ,  may be  u n c o n s c i o n a b l e ,  t h e  p a r t i e s  s h a l l  
b e  a f f o r d e d  a r e a s o n a b l e  o p p o r t u n i t y  t o  p r e s e n t  
e v i d e n c e  a s  t o  i t s  meaning and  p u r p o s e ,  t h e  
r e l a t i o n s h i p  of t h e  p a r t i e s ,  and o t h e r  r e l e v a n t  
f ac to r s  t o  a i d  t h e  c o u r t  i n  making t h e  
d e t e r m i n a t i o n .  

and  s ta ted  t h a t ,  

A s  a r u l e ,  t h e  r e l a t i o n s h i p  t h a t  e x i s t s  be tween 
t h e  park owner and  r e s i d e n t  c l e a r l y  o u t w e i g h s  any  
o t h e r  fac tor  i n  d e t e r m i n i n g  t h e  e f f e c t  of  t h e  
i n c r e a s e  on i n d i v i d u a l  r e s i d e n t s .  T h i s  
c i r c u m s t a n c e  is  shared e q u a l l y  by each member of 
t h e  park.  Thus  t h e  u n c o n s c i o n a b i l i t y  of s u c h  a n  
i n c r e a s e  l e n d s  i t se l f  t o  proof i n  t h e  c lass  a c t i o n  
format. 

Lanca ,  @ 569. 

The h o l d i n g  i n  Lanca  i s  based on a p r e s u m p t i o n  t h a t  

t h i s  C o u r t  e s t a b l i s h e d  t o  s a , i s f y  ,he p r e r e q u i s i t e s  f o r  

p r o c e d u r a l  u n c o n s c i o n a b i l i t y  f o r  a c lass  a c t i o n  u n d e r  
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5723.033. T h a t  presumpt ion  is se t  f o r t h  below: 

Where a r e n t  i n c r e a s e  by a pa rk  owner is a 
u n i l a t e r a l  a c t ,  imposed a c r o s s  t h e  board on a l l  
t e n a n t s  and imposed a f t e r  t h e  i n i t i a l  r e n t a l  
agreement  h a s  been e n t e r e d  i n t o ,  p a r k  r e s i d e n t s  
have l i t t l e  c h o i c e  b u t  t o  a c c e p t  t h e  increase.  
They m u s t  a c c e p t  it o r ,  i n  many cases, s e l l  t h e i r  
homes o r  u n d e r t a k e  t h e  c o n s i d e r a b l e  expense  and 
b u r d e n  of u p r o o t i n g  and moving. The "absence  of a 
meaningfu l  c h o i c e "  f o r  these r e s i d e n t s ,  who f i n d  
t h e  r e n t  i n c r e a s e d  a f t e r  t h e i r  mobile  homes have 
become a f f i x e d  t o  t h e  l a n d  s e r v e s  t o  meet t h e  
c l a s s  a c t i o n  r equ  i remen t of procedur  a1 
u n c o n s c i o n a b i l i t y .  

Lanca, @ 569. 

However, i t  is  c lear  from t h e  Lanca o p i n i o n ,  t h a t  "an 

absence  of meaningfu l  c h o i c e "  is n o t  p r e s e n t  i n  a l l  

cases f o r  a l l  r e s i d e n t s  of a mobile  home park .  The 

homeowner's a s s o c i a t i o n  may r e p r e s e n t  members who, by 

t he i r  i n d i v i d u a l  c i r c u m s t a n c e s ,  do have a meaningfu l  

c h o i c e  and t h e r e f o r e  do n o t  f a l l  i n t o  t h e  c l a s s  

e n t i t l e d  t o  b r i n g  a n  unconsc ionab le  r e n t  case. 

F i r s t ,  t h e  c lass  must c o n s i s t  of t e n a n t s  who have a l l  

had t h e  same r e n t a l  i n c r e a s e  imposed on them " a c r o s s  t h e  

board."  C e r t a i n l y ,  t h o s e  i n d i v i d u a l  homeowners who had 

no i n c r e a s e  i n  r e n t  o r  pe rhaps  a small increase i n  r e n t ,  

would n o t  q u a l i f y  as members of t h e  c lass .  

Second, as t h i s  Cour t  s t a t e d  i n  Lanca, t h e  c lass  

would n o t  i n c l u d e  i n d i v i d u a l  home owners who were p a y i n g  

t h e  l o t  r e n t a l  amount d u r i n g  t h e  i n i t i a l  term. Nor 

shou ld  t h e  c lass  i n c l u d e  p u r c h a s e r s  of a mobile  home 

e x i s t i n g  i n  t h e  p a r k ,  who purchased  i n  a n  arms l e n g t h  

t r a n s a c t i o n ,  w i t h  f u l l  knowledge of t h e  r e n t a l  i n c r e a s e  
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by n o t i c e  g i v e n  p r i o r  t o  purchase .  (See ,  f o r  example,  

t h e  s t a t u t o r y  n o t i c e  p r o v i s i o n s  i n  §723 .031(5 ) ,  F l a .  

S t a t .  ) 

T h i r d ,  as t h i s  c o u r t  no ted  i n  Lanca ,  t h e  mobile  home 

t e n a n t ' s  "absence  of meaningfu l  cho ice"  o c c u r s  o n l y  

" a f t e r  t h e i r  mobile  homes have become a f f i x e d  t o  t h e  

l a n d .  'I T h i s  c o n s i d e r a t i o n ,  coupled  w i t h  t h e  

" c o n s i d e r a b l e  expense  and burden of u p r o o t i n g  and 

moving" is a fundamenta l  unde rp inn ing  t o  t h i s  C o u r t ' s  

d e c i s i o n  i n  Lanca. I t  would be u n f a i r  t o  a l l o w  

i n d i v i d u a l s  t o  prove  a n  absence  of meaningfu l  c h o i c e  i f  

t h e i r  homes were n o t  a f f i x e d  t o  t h e  p r o p e r t y ,  o r  i f  

there  were n o t  a c o n s i d e r a b l e  expense  and burden  of 

u p r o o t i n g  and moving t h e i r  homes. Mobile homes a re  n o t  

a l l  of one type .  There  a re  many d i s t i n c t  and  d i f f e r e n t  

t y p e s  of mobile  homes i n  mobi le  home p a r k s .  The c o s t  

and expense  of " u p r o o t i n g  and moving" one t y p e  of 

mobi le  home may be l i t t l e  d i f f e r e n t  t h a n  t h e  c o s t  and 

expense  t o  t h e  t e n a n t  of moving o u t  of a n  apa r tmen t  o r  

townhouse. Indeed ,  i n  t h i s  case t h e  t r i a l  c o u r t  found 

t h a t  i t  c o s t  " approx ima te ly  1,000 t o  $1,500 t o  move a 

mobile  home i n  t h e  p a r k , "  J o n e s  v. Thomas, 16 

Fla.Supp.2d 30, 32 ( C i r . C t .  Osceola  Cty.  1986) .  Another 

t y p e  of mobi le  home may r e q u i r e  c o n s i d e r a b l y  more 

expense  and burden t o  move. O t h e r s  may c o s t  less. The 

c o s t  and expense  is  c e r t a i n l y  n o t  t h e  same i n  e v e r y  

s i t u a t i o n ,  nor is  it  t h e  same f o r  a l l  t h e  mobile  homes 
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in a mobile home park. 

Under the holding in Lanca, the mobile home owners 

are required to prove factual prerequisites to establish 

the presumption of procedural unconscionability for a 

class action. Under Lanca, the homeowners association 

must plead and prove that: (1) a rental increase was 

imposed across the board on all class members, (2) the 

rental increase was imposed on each of the members of 

the class after the initial rental agreement had been 

entered into, ( 3 )  the homes are permanently affixed to 

the land, and ( 4 )  the homeowner's options are to either 

sell their homes or incur a "considerable expense and 

burden of uprooting and moving." 

These requirements should be proven in any class 

action brought under the statutory cause of action for 

unconscionability, whether brought by a homeowners 

association or by an individual or individuals acting as 

a class representative. However, the proof of 

procedural unconscionabili ty is not conclusively 

presumed by proving these facts. Under the statutory 

cause of action the park owner has ''a reasonable 

opportunity to present evidence" as to the relationship 

of the parties, and any other relevant factors to aid 

the court in making its decision in the case. 

B. THE PRESUMPTION OF PROCEDURAL UNCONSCIONABILITY 
IS REBUTTABLE BY THE PARK OWNER. 
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Upon establishing the presumption of rocedur a1 

unconscionability to bring a class action, does the park 

owner have the right to rebut the presumption? This 

Court must answer in the affirmative, for two reasons: 

(1) The statutory cause of action specifically allows 

the park owner to present evidence on the relationship 

of the parties, and, (2) The park owner has a due 

process right to be able to rebut the presumption. 

The statutory cause of action for unconscionable 

rent, §723.033(2), specifically states that "the parties 

shall be afforded a reasonable opportunity to present 

evidence" as to the relationship of the parties, and any 

other relevant factors to aid the court in making the 

determination. This Court has recognized that the 

mobile home owners have the opportunity to demonstrate 

that procedural unconscionability can be brought as a 

class action in the Lanca case. This Court must 

recognize the equal rights of the park owner under the 

statutory cause of action to rebut the presumption. To 

rule otherwise would make the presumption created in 

Lanca a conclusive presumption. 

This Court recently held that conclusive presumptions 

unconstitutionally violate due process if they fail to 

provide an adverse party any opportunity to rebut the 

presumption. Public Health Trust of Dade Co. v. Valcin, 

507 So.2d 596, 599 (Fla. 1987). In the Valcin case this 

Court was asked to rule upon a conclusive presumption 
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case. The presumption provided that if a doctor 

deliberately failed to make a surgical report, or a 

hospital deliberately failed to maintain the surgical 

report, "then a conclusive irrebuttable presumption" 

arises that the surgery was negligently performed. 

Valcin, @ 598.  This Court held that the conclusive 

presumption violated the defendant's due process rights 

because it did not provide the opposing party any 

opportunity to rebut the presumption. Valcin, @ 599 .  

The holding in Valcin applied the rule from Straughn 

v. K & K Land Management, Inc., 326 So. 2d 421 (Fla. 

1976), involving the constitutionality of statutory 

presumptions, to the presumption created by the district 

court. In Straughn this Court held that the test for 

the constitutionality of presumptions is two pronged: 

First, there must be a rational connection between 
the fact proved and the ultimate fact presumed. 
Second, there must be a right to rebut in a fair 
manner. 

Straughn, @ 424. 

By applying this test to the presumption created by 

the district court in Valcin, this Court established the 

test for determining the constitutionality of 

presumptions, whether created by statute or the courts. 

In Lanca a presumption of procedural 

unconscionability is created to allow a class action, 

based upon facts which must be proven by the homeowners 
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a s s o c i  

shou ld  

t i  

be 

n. Upon p rov ing  t h o s e  f a c t s ,  t h e  pa rk  owner 

g i v e n  a n  o p p o r t u n i t y  t o  r e b u t  t h e  presumption.  

T h e  i n d i v i d u a l  r e s i d e n t s  shou ld  n o t  be c o n c l u s i v e l y  

presumed t o  be a b l e  t o  b r i n g  a c l a s s  a c t i o n  because t h e y  

have no meaningfu l  c h o i c e  i n  a c c e p t i n g  t h e  r e n t a l  

increase.  The presumpt ion ,  once e s t a b l i s h e d ,  s h o u l d  be 

r e b u t t a b l e  by t h e  pa rk  owner by p u t t i n g  ev idence  b e f o r e  

t h e  c o u r t  t o  show t h a t  t h e  i n d i v i d u a l  mobile  home owner 

o r  owners d i d  have a meaningfu l  c h o i c e  of whether  t o  

a c c e p t  t h e  r e n t a l  i n c r e a s e .  

C. THE PROCEDURAL-SUBSTANTIVE TEST MUST BE S A T I S F I E D  TO 
PROVE UNCONSCIONABILITY UNDER THE STATUTORY CAUSE OF 

ACT I O N .  

I n  o r d e r  t o  prove  u n c o n s c i o n a b i l i t y  under t h e  

s t a t u t o r y  cause of a c t i o n ,  b o t h  p r o c e d u r a l  and 

s u b s t a n t i v e  u n c o n s c i o n a b i l i t y  m u s t  be proven.  The re  

shou ld  n o t  be a f i n d i n g  of p r o c e d u r a l  u n c o n s c i o n a b i l i t y  

s imply  because an  i n d i v i d u a l  l i v e s  w i t h i n  a mobi le  home 

park .  The p r o c e d u r a l - s u b s t a n t i v e  t e s t  f o r  

u n c o n s c i o n a b i l i t y  r e q u i r e s  t h a t  t h e  p l a i n t i f f / l e s s e e  

prove  t h a t  t he re  was an  absence  of meaningfu l  c h o i c e  - and 

t h a t  t h e  l o t  r e n t a l  amount was g r o s s l y  i n  excess of t h e  

r e n t  p a i d  by o t h e r  t e n a n t s  f o r  s i m i l a r  f a c i l i t i e s  and 

480 So.2d 

So.2d 1333 

s e r v i c e s .  See, e .g .  G a r r e t t  v. J a n i e w s k i ,  

1324 ( F l a .  4 t h  DCA 1 9 8 5 ) ,  c e r t .  den ied  492 

(F la .  1 9 8 6 ) ;  Pearce v. Dora1 Mobile V i l l a s  

So.2d 282 ( F l a .  2d DCA 1988) .  
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T h i s  two pronged tes t  is t h e  a p p r o p r i a t e  t e s t  f o r  

d e t e r m i n i n g  u n c o n s c i o n a b i l i t y  under t h e  s t a t u t o r y  cause 

of a c t i o n  p rov ided  i n  S723.033. The c o u r t s  s h o u l d  n o t  

s e t  a s i d e  a c o n t r a c t  e n t e r e d  i n t o  between two p a r t i e s  

u n l e s s  t h e  terms of t h e  c o n t r a c t  are  c l e a r l y  

un reasonab le  and u n f a i r ,  and t h e  o t h e r  p a r t y  had no 

meaningfu l  c h o i c e  i n  e n t e r i n g  i n t o  i t .  A s  t h e  c o u r t  i n  

S t e i n h a r d t  v .  Rudolph e x p l a i n e d ,  t h e  c o u r t s  shou ld  be 

c o n s e r v a t i v e  i n  u s i n g  t h e  unconsc ionab le  c o n t r a c t  

d o c t r i n e ,  as t h e  law of c o n t r a c t s  shou ld  n o t  be 

undermined: 

A l l  of t h i s  does  n o t  mean, however, t h a t  a c o u r t  
w i l l  r e l i e v e  a p a r t y  of h i s  o b l i g a t i o n s  under a 
c o n t r a c t  because  he h a s  made a bad b a r g a i n  
c o n t a i n  i ng c o n t r a c t u a l  terms which  a r e  
un reasonab le  o r  impose a n  one rous  h a r d s h i p  on him. 
Indeed ,  t h e  e n t i r e  law of c o n t r a c t s ,  as w e l l  a s  
t h e  commercial  v a l u e  of c o n t r a c t u a l  a r r angemen t s ,  
would be s u b s t a n t i a l l y  undermined i f  p a r t i e s  cou ld  
back o u t  of t h e i r  c o n t r a c t u a l  u n d e r t a k i n g s  on t h a t  
b a s i s .  " ' Peop le  shou ld  be e n t i t l e d  t o  c o n t r a c t  
on t h e i r  own terms w i t h o u t  t h e  i ndu lgence  of 
p a t e r n a l i s m  by c o u r t s  i n  t h e  a l l e v i a t i o n  of one 
s i d e  o r  a n o t h e r  from t h e  e f f e c t s  of a bad b a r g a i n .  
A l so ,  t h e y  shou ld  be p e r m i t t e d  t o  e n t e r  i n t o  
c o n t r a c t s  t h a t  a c t u a l l y  may be un reasonab le  o r  
which may l e a d  t o  h a r d s h i p  on one side. I t  is 
o n l y  where it t u r n s  o u t  t h a t  one side o r  t h e  o t h e r  
is  t o  be p e n a l i z e d  by t h e  enforcement  of t h e  terms 
of a c o n t r a c t  so unconsc ionab le  t h a t  no d e c e n t  
f a i rminded  pe r son  would view t h e  e n s u i n g  r e s u l t  
w i t h o u t  be ing  p o s s e s s e d  of a profound sense of 
i n j u s t i c e ,  t h a t  e q u i t y  w i l l  deny t h e  u s e  of i t s  
good o f f i c e s  i n  t h e  enforcement  of such  
u n c o n s c i o n a b i l i t y . ' "  ( c i t a t i o n s  o m i t t e d ) .  

S t e i n h a r d t  v.  Rudolph, 422  So.2d 884, 890 ( F l a .  3d 
DCA 1982) .  

T h i s  is  e s p e c i a l l y  t r u e  i n  t h e  mobile  home pa rk  

s t a t u t e ,  where t h e  l e g i s l a t u r e  h a s  e n a c t e d  comprehensive 
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regulation of the mobile home park landlord tenant 

relationships, without modifying the unconscionable rent 

cause of action. This Court should not abandon the 

procedural-substantive test under the statutory cause 

of action for unconscionability, without a clearly 

stated intention from the legislature to do so. The 

procedural-substantive test has been the construction 

applied by the appellate courts in judging these cases 

under the S723.033. See, e.g. Garrett v. Janiewski, 480 

So.2d 1324 (Fla. 4th DCA 1985), cert. denied 492 So.2d 

1333 (Fla. 1986); Ashling Enterprises Inc. v. Browning, 

487 So.2d 56 (Fla. 3d DCA 1986); Pearce v. Dora1 Mobile 

Villas, Inc., 521 So.2d 282 (Fla. 2d DCA 1988). There 

is no case construing the statute, factual finding or 

policy presented by the Petitioner to justify setting 

aside the procedural-substantive test for 

unconscionabili ty. In fact, the only justification 

offered by the Petitioner arises from two cases decided 

almost 15 years ago. There have been substantial 

statutory protections afforded since then, especially 

with the adoption of Chapter 723, Fla. Stat. 

D. THE POLICIES ADVANCED BY THE PETITIONER IN SUPPORT 
OF ITS ARGUMENT ARE OBSOLETE CONSIDERING THE SUBSTANTIAL 

PROTECTIONS FOR MOBILE HOMEOWNERS IN CHAPTER 723, 
FLORIDA STATUTES. 

The Petitioner in it's Initial Brief argues that the 

public policies identified by this Court in Stewart v. 
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Green,  300 So.2d 889 ( F l a .  1974)  and Palm Beach Mobile 

Homes, Inc .  v.  S t r o n g ,  300 So.2d 881 ( F l a .  1 9 7 4 ) ,  shou ld  

be u s e d  by t h i s  Cour t  i n  t h i s  c a s e  t o  f i n d  p r o c e d u r a l  

u n c o n s c i o n a b i l i t y  as a matter of law under 5723.033. 

I n  1972 t h e  F l o r i d a  L e g i s l a t u r e  adopted  t h e  f i r s t  

l e g i s l a t i o n  t o  a d d r e s s  t h e  s p e c i f i c  problems of t h e  

mobi le  homeowner. T h i s  Cour t  i n  S t e w a r t  v.  Green no ted  

t h e  p u r p o s e s  of t h a t  e a r l y  l e g i s l a t i o n  t o  be as fo l lows :  

The o b j e c t  of t h e  s t a t u t e  is t o  a m e l i o r a t e  and 
c o r r e c t  as  f a r  a s  p o s s i b l e  by t h e  e x e r c i s e  of t h e  
p o l i c e  power what t h e  L e g i s l a t u r e  h a s  found t o  be 
e v i l s  i n i m i c a b l e  t o  t h e  p u b l i c  w e l f a r e  i n  t h e  
s u b j e c t  c o n s i d e r e d .  P r o t e c t i o n  of mobile  home 
owners from g r i e v o u s  a b u s e s  by t h e i r  l a n d l o r d s ,  
o r  mobi le  home pa rk  owners,  was found by t h e  
L e g i s l a t u r e  t o  be e s s e n t i a l .  

S t e w a r t  v .  Green,  300 So.2d 889, 891 ( F l a .  1974) .  

The F l o r i d a  l a n d l o r d - t e n a n t  laws i n  t h e  e a r l y  1 9 7 0 ' ~ ~  

when t h e  l e g i s l a t u r e  adopted  t h e  f i r s t  s p e c i f i c  mobile  

home park  l a n d l o r d  t e n a n t  r e g u l a t i o n ,  r e q u i r e d  amendment 

t o  p r o v i d e  s p e c i f i c  t r e a t m e n t  of mobile  home pa rk  

problems.  I n  S t e w a r t  v. Green t h i s  Cour t  reviewed a 

number of government s t u d i e s  from t h e  e a r l y  1 9 7 0 ' s  

d e t a i l i n g  t h e  problems i n  F l o r i d a  r e n t a l  mobile  home 

p a r k s ,  e s p e c i a l l y  t h e  problems encoun te red  by e v i c t e d  

homeowners. T h i s  Cour t  concluded  t h a t  t h e  l e g i s l a t i o n  

l i m i t i n g  t h e  pa rk  owner ' s  r i g h t  t o  t e r m i n a t e  a lease,  o r  

e v i c t  a mobile  homeowner, was w i t h i n  t h e  p o l i c e  power. 

S t e w a r t  v. Green ,  @ 894. However, i n  t h e  l a s t  1 6  y e a r s  

s i n c e  t h e  l e g i s l a t i o n  a d d r e s s e d  i n  Stewart v.  Green,  
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mobile home owners  h a v e  been  a f f o r d e d  s u b s t a n t i a l  

p r o t e c t  i o n .  

S i n c e  1972  t h e  F l o r i d a  l a n d l o r d  t e n a n t  laws h a v e  

unde rgone  s u b s t a n t i a l  m o d i f i c a t i o n ,  r e v i s i o n  and  

amendment t o  p r o v i d e  spec i f ic  p r o t e c t i o n  f o r  t h e  mobile 

home park t e n a n t s .  I n  1976,  Chapter 83,  t h e  F l o r i d a  

L a n d l o r d  T e n a n t  s t a t u t e ,  was o v e r h a u l e d  t o  c rea te  a 

separate  s e c t i o n ,  t h e  "Mobile H o m e  L a n d l o r d  and T e n a n t  

A c t . "  C h a p t e r  76-81, L a w s  of F lo r ida .  I n  1977 ,  t h e  

l e g i s l a t u r e  a g a i n  a d o p t e d  sweep ing  c h a n g e s  t o  t h e  

s t a t u t e ,  c r e a t i n g  a Mobile H o m e  L a n d l o r d  T e n a n t  

Commission t o  r e g u l a t e  r e n t s  i n  m o b i l e  home pa rks  t h a t  

were " u n c o n s c i o n a b l e  or n o t  j u s t i f i e d  unde r  t h e  f a c t s  

and c i r c u m s t a n c e s . "  Chapter 77-49, L a w s  of F l o r i d a .  

However, i n  t h i s  r e g u l a t i o n  t h e  l e g i s l a t u r e  wen t  too 

f a r .  The s t a t u t e  was found  t o  be u n c o n s t i t u t i o n a l  r e n t  

c o n t r o l  by t h i s  C o u r t  i n  Depar tmen t  of B u s i n e s s  

R e g u l a t i o n  v .  N a t i o n a l  M a n u f a c t u r e d  Hous ing  F e d e r a t i o n ,  

I n c . ,  370 So.2d 1 1 3 2 ,  1137 ( F l a .  1 9 7 9 ) .  A l t h o u g h  t h e  

l e g i s l a t u r e  added  a number of minor  amendments t o  t h e  

s t a t u t e  be tween 1979 and  1983 ,  it was n o t  u n t i l  t h e  

l e g i s l a t u r e  created t h e  1 9 8 3  Mobile H o m e  S t u d y  

Commission, t h a t  a c o m p r e h e n s i v e  e v a l u a t i o n  of t h e  

i s s u e s  a f f e c t e d  mobile home park owners  and  r e s i d e n t s  

was accomplished. The Mobile H o m e  S t u d y  Commission, a 

j o i n t  l e g i s l a t i v e  committee es t ab1  i s h e d  t o  

c o m p r e h e n s i v e l y  d e a l  w i t h  m o b i l e  home park l a n d l o r d  
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t e n a n t  i s s u e s  was formed i n  1983.  The Commission w a s  

d i r e c t e d  t o  research t h e  p r o b l e m s  i n  m o b i l e  home park 

l a n d l o r d  t e n a n t  s t a t u t e ,  meet t h r o u g h o u t  t h e  s t a t e  t o  

t a k e  t e s t i m o n y ,  and  recommend r e v i s i o n s  t o  t h e  m o b i l e  

home l a n d l o r d  t e n a n t  s t a t u t e .  I n  1984 t h e  Mobi le  H o m e  

S t u d y  Commission p r o p o s e d  l e g i s l a t i o n  t o  c o m p r e h e n s i v e l y  

d e a l  w i t h  t h e  i s s u e s  i d e n t i f i e d  i n  t h e  mobile home 

l a n d l o r d  t e n a n t  s t a t u t e .  The 1984  F l o r i d a  L e g i s l a t u r e  

fo l lowed t h e  p r o p o s a l s  of t h e  Commission, a n d  a d o p t e d  

Chapter 84-80, L a w s  o f  F l o r i d a ,  now known as C h a p t e r  

723, F l o r i d a  S t a t u t e s ,  t h e  " F l o r i d a  Mobi l e  Home A c t . "  

C h a p t e r  723  d e a l s  e x c l u s i v e l y  w i t h  m o b i l e  home park 

l a n d l o r d  t e n a n t  r e g u l a t i o n ,  a n d  p r o v i d e s  f o r  

c o m p r e h e n s i v e  t r e a t m e n t  of t h e  s u b j e c t  i n  o n e  s t a t u t e .  

A s t a t e  a g e n c y ,  t h e  S t a t e  Depar tmen t  of  B u s i n e s s  

R e g u l a t i o n ,  D i v i s i o n  of F l o r i d a  Land S a l e s ,  Condominiums 

and  Mobi l e  H o m e s ,  was g i v e n  a u t h o r i t y  t o  r e g u l a t e  t h e  

mobile home park i n d u s t r y ,  and  t o  adopt  r u l e s  t o  

e n f o r c e ,  i n t e r p r e t  and  implement  t h e  s t a t u t e .  Sfj723.004 

- 723.006. 

T h e  r e l a t i o n s h i p  of t h e  p a r t i e s  t o  t h e  r e n t a l  

a g r e e m e n t  was f u n d a m e n t a l l y  changed  by Chapter  723. For 

mobile home parks  c o n t a i n i n g  26 or more spaces,  t h e  

s t a t u t e  mandated  t h a t  upon t h e  t e r m i n a t i o n  or  r e n e w a l  of 

any  e x i s t i n g  r e n t a l  a g r e e m e n t ,  t h e  m o b i l e  home owner was 

t o  b e  d e l i v e r e d  a " p r o s p e c t u s "  t h a t  d i s c l o s e d  a l l  

mater ia l  aspects  of t h e  l a n d l o r d  t e n a n t  r e l a t i o n s h i p ,  
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i n c l u d i n g  t h e  f a c t o r s  t h a t  would be  u s e d  i n  r a i s i n g  t h e  

r e n t ,  a l l  f e e s  and  c h a r g e s  t h a t  c o u l d  e v e r  be  c h a r g e d  by 

t h e  park owner ,  t h e  r e n t a l  a g r e e m e n t  t o  be  o f f e r e d  f o r  

t h e  l e n g t h  o f  t h e  t e n a n c y ,  and  a l l  of t h e  f a c i l i t i e s  and  

s e r v i c e s  t h a t  would be  p r o v i d e d  by t h e  park owner.  S e e ,  

e.g. SS723.011, 723.012 and  723.013. The p r o s p e c t u s  

r e q u i r e m e n t  became e f f e c t i v e  J a n u a r y  1, 1985  f o r  parks  

w i t h  100  or  more spaces, and  J u l y  1, 1985  f o r  parks  w i t h  

l ess  t h a n  100  spaces. C h a p t e r  84-80, S10, Laws  of 

F l o r i d a .  The F l o r i d a  Depar tmen t  of B u s i n e s s  R e g u l a t i o n  

is r e q u i r e d  t o  r e v i e w  e v e r y  park o w n e r ' s  p r o p o s e d  

p r o s p e c t u s ,  p r io r  t o  i t  b e i n g  d e l i v e r e d  t o  t h e  mobile 

homeowner or b e i n g  u s e d  i n  a n  " e n f o r c e a b l e  r e n t a l  

a g r e e m e n t " ,  t o  d e t e r m i n e  whe the r  t h e  p r o s p e c t u s  is 

a d e q u a t e  t o  meet t h e  r e q u i r e m e n t s  of C h a p t e r  723. 

S 7 2 3 . 0 1 1 ( l ) ( a ) , ( b ) .  Under t h e  terms of t h e  s t a t u t e ,  t h e  

p r o s p e c t u s  is deemed i n c o r p o r a t e d  i n t o  t h e  r e n t a l  

a g r e e m e n t  ( 5 7 2 3 . 0 3 1 ( 1 0 ) ) ,  and  o n c e  d e l i v e r e d  t o  t h e  home 

owner ,  t h e  p r o s p e c t u s  b i n d s  t h e  park owner ,  a n d  t h e  

e x i s t i n g  homeowner who as sumes  i t ,  t o  i t s  terms, and  

creates  a n  o b l i g a t i o n  which  may be assumed by a 

s u b s e q u e n t  p u r c h a s e r  of  t h e  m o b i l e  home. Hobe 

Associates .  L t d .  v .  S t a t e  DeDartment  of B u s i n e s s  

R e g u l a t i o n ,  504 So.2d 1301 ,  1305  ( F l a .  1st DCA 1 9 8 7 ) .  

F u r t h e r m o r e ,  upon d e l i v e r y  of t h e  p r o s p e c t u s ,  t h e  m o b i l e  

home owner h a s  1 5  d a y s  i n  which  t o  c a n c e l  t h e  r e n t a l  

a g r e e m e n t  o f f e r e d .  S723.014 ( 2 ) .  I f  t h e  mobile home 
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owner c h o o s e s  t o  c a n c e l  t h e  r e n t a l  a g r e e m e n t ,  t h e  park 

owner must  e i t h e r  p a y  r e l o c a t i o n  cos ts  f o r  t h e  m o b i l e  

home, or  p u r c h a s e  t h e  mobile home f r o m  t h e  m o b i l e  

homeowner a t  t h e  market  v a l u e  of t h e  m o b i l e  home. 

S 7 2 3 . 0 1 4 ( 2 ) .  

I n  a d d i t i o n  t o  t h e  r e q u i r e m e n t s  g o v e r n i n g  d i s c l o s u r e  

of  i n f o r m a t i o n  t o  p r o s p e c t i v e  lessees i n  t h e  p r o s p e c t u s ,  

t h e  s t a t u t e  r e q u i r e s  t h a t  a l l  a d v e r t i s i n g  u s e d  i n  a 

m o b i l e  home park be f i l e d  and a p p r o v e d  by t h e  D i v i s i o n .  

S723.016. The s t a t u t e  e s t a b l i s h e d  a number of 

i n d e p e n d e n t  c a u s e s  of  a c t i o n  p u r s u a n t  t o  t h e  terms 

c o n t a i n e d  i n  t h e  s t a t u t e :  f o r  damages f r o m  a n y  f a l s e  o r  

m i s l e a d i n g  s t a t e m e n t  i n  a d v e r t i s i n g  or a p r o s p e c t u s  

d e l i v e r e d  t o  t h e  homeowner, S723.017; f o r  r e c i s i o n  of  

a n y  r u l e ,  r e g u l a t i o n  or  r e n t a l  a g r e e m e n t  t h a t  l i m i t s  

c e r t a i n  r i g h t s  o f  t h e  homeowners e s t a b l i s h e d  i n  t h e  

s t a t u t e ,  S723.056;  f o r  damages r e s u l t i n g  from a n y  

r e t a l i a t o r y  c o n d u c t  by t h e  park owner a g a i n s t  a m o b i l e  

home owner ,  S723.0615. The p r e v a i l i n g  p a r t y  i n  any  of 

t h e s e  a c t i o n s  s h a l l  b e  awarded  a t t o r n e y s  f e e s ,  S723.068. 

The s t a t u t e  a u t h o r i z e s  t h e  homeowners a s s o c i a t i o n  a 

l i m i t e d  r i g h t  t o  p u r c h a s e  t h e  park,  SS723.071 - 723.072.  

The homeowners a s s o c i a t i o n  is e s t a b l i s h e d  as t h e  

r e p r e s e n t a t i v e  of  t h e  homeowners i n  t h e  park ,  i n  o r d e r  

t o  b r i n g  a c t i o n s  o n  b e h a l f  o f  t h e  homeowners,  S723.079. 

S e e ,  Lanca  Homeowners, I n c .  v.  L a n t a n a  C a s c a d e  of  Palm 

Beach ,  L t d . ,  1 3  F.L.W. 568 ( F l a .  November 23 ,  1 9 8 8 ) .  
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The park owner is  requi red  t o  n o t i f y  t h e  homeowners of 

t h e  sa le  of t h e  mobile home p a r k ,  S723.071, o r  of any  

change  i n  zon ing  s o u g h t  f o r  t h e  p a r k ,  §723.081. I n  

a d d i t i o n  t o  these  p r o v i s i o n s ,  S723.033 p r o v i d e d  a 

s t a t u t o r y  cause o f  a c t i o n  f o r  u n c o n s c i o n a b l e  r e n t .  

The comprehens ive  n a t u r e  of C h a p t e r  723, i n c l u d i n g  

i t s  s u b s t a n t i a l  p r o t e c t i o n s  f o r  m o b i l e  home owners ,  t h e  

s t r i c t  r e q u i r e m e n t s  f o r  d i s c l o s u r e  of a l l  m a t e r i a l  

aspects  of t h e  f u t u r e  r e n t a l  a g r e e m e n t ,  and t h e  a b i l i t y  

of t h e  m o b i l e  home owner t o  " c a n c e l "  t h e  r e n t a l  

ag reemen t  w i t h i n  1 5  d a y s  of d e l i v e r y  of t h e  p r o s p e c t u s ,  

g i v e  t h e  m o b i l e  home owners  equal f o o t i n g ' w i t h  t h e  park 

owner.  To  s a y  t h a t  a mobile  home owner does n o t  have  a 

m e a n i n g f u l  choice i n  a c c e p t i n g  t h e  r e n t a l  a g r e e m e n t ,  or 

t h a t  t h e  c o n t r a c t  terms were n o t  d i s c l o s e d  t o  t h e  

homeowner, f l i e s  i n  t h e  f a c e  of Chapter 7 2 3 ' s  

s u b s t a n t i a l  p r o t e c t i o n s .  

The P e t i t i o n e r ,  i n  making i t s  p o l i c y  a rgumen t  f o r  a 

f i n d i n g  of procedural  u n c o n s c i o n a b i l i t y  a s  a matter of 

law, i g n o r e s  t h e  s t a t u t o r y  p r o t e c t i o n s  c o n t a i n e d  i n  

C h a p t e r  723. I n s t e a d ,  t h e  P e t i t i o n e r  focuses  on t h e  

f i n d i n g s  of t h i s  C o u r t  f rom S t e w a r t  v .  Green and  Palm 

Beach Mobile Homes, I n c .  v .  S t r o n g  from almost 1 5  y e a r s  

ago.  T h i s  c o u r t  s h o u l d  look c a r e f u l l y  a t  t h e  r e g u l a t i o n  

t h a t  i s  i n  p lace  t o  p ro tec t  m o b i l e  home owners  i n  

C h a p t e r  723. T h e  amicus  c u r i a e ,  F l o r i d a  Manufac tu red  

Housing A s s o c i a t i o n ,  I n c . ,  i s  proud t o  have  supported 
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this legislation, and agrees with both appellate courts 

that have called Chapter 723 the mobile home park 

tenant's "bill of rights". Lemon v. Aspen Emerald 

Lakes, Ltd., 446 So.2d 177, 180 n.2 (Fla. 5th DCA 1984); 

Pearce v. Dora1 Mobile Villas, Inc., 521 So.2d 282, 283 

(Fla. 2d DCA 1988). The policy reasons that the 

Petitioner posits for a modification of the case law in 

the statutory cause of action for unconscionable rent 

are simply obsolete. 

11. THE PROCEDURAL SUBSTANTIVE TEST 
WAS THE CONSTRUCTION INTENDED BY THE LEGISLATURE 
WHEN IT ADOPTED THE STATUTORY CAUSE OF ACTION FOR 

UNCONSCIONABLE RENT. 

The Petitioner in its initial Brief urges that this 

C urt - not direct the lower courts to use the 

in judging mobile home park procedural-substantive test 

unconscionable rent cases under S723.033, Fla. Stat. 

The argument of the Petitioner fails for a number of 

reasons: (1) The De Anza case established the 

procedural-substantive test as the construction of the 

statutory cause of action for unconscionable rent in 

S83.754, the predecessor statute to S723.033; (2) The 

legislature is presumed to know of the construction of 

S83.754 by the De Anza court, and to have adopted that 

construction, when it adopted S723.033; (3) The 

procedural-substantive test has been used by every 

appellate court that has applied the statutory cause of 

action for unconscionable rent in S723.033; (4) The 
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p r o c e d u r a l - s u b s t a n t i v e  t e s t  f o r  u n c o n s c i o n a b l e  r e n t  

a g r e e s  w i t h  t h e  F l o r i d a  common l a w  c o n t r a c t  

u n c o n s c i o n a b i l i t y  d o c t r i n e ;  ( 5 )  T h i s  C o u r t  s h o u l d  g i v e  

g u i d a n c e  t o  t h e  lower c o u r t s  i n  a p p l y i n g  t h e  s t a t u t o r y  

cause of a c t i o n  f o r  u n c o n s c i o n a b l e  r e n t .  A few lower 

c o u r t s  have  used  i n c o r r e c t  i n t e r p r e t a t i o n s  of t h e  

s t a t u t o r y  cause of a c t i o n  i n  f i n d i n g  s u b s t a n t i v e  

u n c o n s c i o n a b i l i t y .  The t e s t  f o r  s u b s t a n t i v e  

u n c o n s c i o n a b i l i t y  s h o u l d  be t o  d e t e r m i n e  whe the r  t h e  

terms of t h e  r e n t a l  ag reemen t  a r e  u n r e a s o n a b l e  o r  u n f a i r  

t o  t h e  mob i l e  home p a r k  t e n a n t .  T h a t  t e s t  is  bes t  

judged  by comparing t h e  r e n t  b e i n g  cha rged  t o  t h e  r e n t  

c h a r g e d  i n  a comparab le  mob i l e  home p a r k  w i t h  s i m i l a r  

f a c i l i t i e s  and  s e r v i c e s .  I n  o r d e r  f o r  t h e  r e n t  t o  be 

d e t e r m i n e d  u n c o n s c i o n a b l e ,  t h e  t e s t  is c l e a r l y  s t a t e d ,  

" " I t  must  be shown t h a t  t h e  r e n t a l  b e i n g  p a i d  by t h e  

c o m p l a i n i n g  t e n a n t s  g r o s s l y  e x c e e d s  t h a t  b e i n g  p a i d  by 

s i m i l a r l y  s i t u a t e d  t e n a n t s  f o r  l o t s  of e q u a l  v a l u e . "  

T h i s  C o u r t  s h o u l d  c l e a r l y  s t a t e  t h a t  t h e  p r o c e d u r a l -  

s u b s t a n t i v e  t e s t  i s  t h e  c o n s t r u c t i o n  t o  be a p p l i e d  by 

t h e  lower c o u r t s  i n  j u d g i n g  u n c o n s c i o n a b i l i t y  unde r  t h e  

s t a t u t o r y  cause of a c t i o n  f o r  u n c o n s c i o n a b l e  r e n t  i n  

S 7 2 3 . 0 3 3 .  T h i s  C o u r t  s h o u l d  a d o p t  t h e  comparab le  r e n t  

t e s t  f o r  s u b s t a n t i v e  u n c o n s c i o n a b i l i t y  t e s t  a s  a r u l e  of 

l a w .  

A .  THE DE ANZA CASE ESTABLISHED THE J U D I C I A L  CONSTRUCTION 
OF THE CAUSE OF ACTION FOR UNCONSCIONABLE RENT UNDER 
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When S723.033, t h e  s t a t u t o r y  cause of a c t i o n  f o r  

The F i f t h  D i s t r i c t  C o u r t  i n  D e  Anza n o t e d  t h a t  
i 

27 

u n c o n s c i o n a b l e  r e n t ,  was adop ted  by t h e  F l o r i d a  

L e g i s l a t u r e  i n  1984,  i t  was v i r t u a l l y  i d e n t i c a l  t o  t h e  

s t a t u t o r y  cause of a c t i o n  f o r  u n c o n s c i o n a b l e  r e n t  

c o n t a i n e d  i n  i t s  p r e d e c e s s o r  s t a t u t e ,  § 8 3 . 7 5 4 ( 2 ) .  T h a t  

s u b s e c t i o n  i s  s e t  f o r t h  below: 

( 2 )  When it  is c l a i m e d  o r  a p p e a r s  t o  t h e  c o u r t  
t h a t  t h e  r e n t a l  ag reemen t ,  o r  any p r o v i s i o n  
t h e r e o f ,  may be u n c o n s c i o n a b l e ,  t h e  p a r t i e s  s h a l l  
be a f f o r d e d  a r e a s o n a b l e  o p p o r t u n i t y  t o  p r e s e n t  
e v i d e n c e  a s  t o  meaning,  r e l a t i o n s h i p  of t h e  
p a r t i e s ,  p u r p o s e ,  and o t h e r  r e l e v a n t  f a c t o r s  t o  
a i d  t h e  c o u r t  i n  making t h e  d e t e r m i n a t i o n .  

§ 8 3 . 7 5 4 ( 2 ) ,  F l a .  S t a t .  ( 1 9 8 3 ) .  

The o n l y  case c o n s t r u i n g  t h e  l anguage  of S83.754 a t  

t h e  t i m e  of i t s  a d o p t i o n  as S723.033 was S t a t e  v .  D e  

Anza, 416 So.2d 1173 ( F l a .  5 t h  DCA 1 9 8 2 ) .  The c o m p l a i n t  

i n  t h a t  case was b r o u g h t  by t h e  s t a t e  a t t o r n e y  and  

a p p r o x i m a t e l y  one hundred named i n d i v i d u a l  lessees of 

m o b i l e  home l o t s  a g a i n s t  a mob i l e  home p a r k  owner.  I n  

Count I1 o f  t h e  c o m p l a i n t  t h e  p l a i n t i f f s  s o u g h t  t o  have 

a r e n t a l  i n c r e a s e  d e c l a r e d  " u n c o n s c i o n a b l e "  w i t h i n  t h e  

meaning of S83.754, F l a .  S t a t .  The c o m p l a i n t  a l l e g e d  

t h a t  t h e  p a r k  o w n e r ' s  r e n t a l  i n c r e a s e s  exceeded  t h e  c o s t  

of l i v i n g  i n d e x ,  and t h a t  t h e  p a r k  owner was making t o o  

much money on i t s  c a p i t a l  i n v e s t m e n t .  S t a t e  v .  D e  Anza 

Corp . ,  416 So.2d @ 1175. T h e  lower  c o u r t  d i s m i s s e d  t h e  

c o m p l a i n t ,  and  t h e  a p p e a l  f o l l o w e d .  

PARKER, SKELDING. MCVOY & LABASKY 
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contract unconscionability requires a pleading and proof 

of both procedural and substantive unconscionability. 

The court upheld the dismissal of the complaint, and set 

out the test for evaluating unconscionability under 

S83.754, Fla. Stat. Substantive unconscionability, the 

court explained, requires more than a price-value 

disparity, but requires a comparison between the 

particular price being paid by one party to the price 

being paid by another similarly situated consumer in a 

similar transaction for a similar facility. De Anza, @ 

1175. The court upheld the dismissal because the 

complaint failed to allege that the "schedule of rentals 

and increases is in excess of the property's rental 

value. De Anza, @ 1175. In De Anza the court employed 

the two pronged test for unconscionability - the 

procedural-substantive test - and established that 

construction for the statutory cause of action for 

unconscionable rent under 583.754. De Anza @ 1175. 

B. THE LEGISLATURE IS PRESUMED TO HAVE ADOPTED THE 
PROCEDURAL-SUBSTANTIVE TEST 

FOR THE STATUTORY CAUSE OF ACTION FOR UNCONSCIONABLE RENT. 

legislature is presumed to know the construction 

upon a statute by the courts, and by reenacting 

The 

placed 

the st tute, is presumed to have intended to adopt that 

construction. Gulfstream Park Racing Association, Inc. 

v. Department of Business Regulation, 441 So.2d 627 

(Fla. 1983). The De Anza decision is the only appellate 
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c o u r t  d e c i s i o n  c o n s t r u i n g  t h e  p r o v i s i o n s  of S83.754,  

F l a .  S t a t .  p r i o r  t o  a d o p t i o n  of  C h a p t e r  723 i n  1984.  

The l a n g u a g e  of  S723.033 i s  v i r t u a l l y  i d e n t i c a l  t o  t h e  

l a n g u a g e  i n  f o r m e r  S83.754. S i n c e  t h e  D e  Anza case was 

t h e  o n l y  a p p e l l a t e  d e c i s i o n  c o n s t r u i n g  S83.754 a t  t h e  

t i m e  of  a d o p t i o n  o f  S723.033, i t  i s  presumed t h a t  t h e  

l e g i s l a t u r e  knew o f  t h e  d e c i s i o n  and  i n t e n d e d  t o  adopt 

t h a t  c o n s t r u c t i o n  f o r  5723.033. A s  t h i s  C o u r t  s t a t e d  i n  

G u l f s t r e a m  Pa rk  Rac ing  A s s o c i a t i o n ,  I n c .  v .  Depa r tmen t  

of B u s i n e s s  R e g u l a t i o n ,  441  So.2d 627 ,  628-29 ( F l a .  

1983 ) : 

When t h e  l e g i s l a t u r e  r e e n a c t s  a s t a t u t e  which h a s  
a j u d i c i a l  c o n s t r u c t i o n  p l a c e d  upon i t ,  i t  is  
presumed t h a t  t h e  l e g i s l a t u r e  is aware of t h e  
c o n s t r u c t i o n  and i n t e n d s  t o  a d o p t  i t ,  a b s e n t  a 
c l ea r  e x p r e s s i o n  t o  t h e  c o n t r a r y .  

Moreover ,  a s  w i l l  be  d e m o n s t r a t e d  i n  t h e  f o l l o w i n g  

s e c t i o n ,  t h e  p r o c e d u r a l - s u b s t a n t i v e  t e s t  h a s  been  t h e  

c o n s t r u c t i o n  a p p l i e d  by t h e  a p p e l l a t e  c o u r t s  t h a t  have  

c o n s t r u e d  t h e  s t a t u t o r y  c a u s e  o f  a c t i o n  f o r  

u n c o n s c i o n a b l e  r e n t  unde r  S723.033. S i n c e  i t s  a d o p t i o n  

i n  1984,  t h e  l e g i s l a t u r e  h a s  n o t  amended t h e  l a n g u a g e  o f  

5723.033,  n o t w i t h s t a n d i n g  t h e  ma jo r  amendments t o  o t h e r  

s e c t i o n s  of  C h a p t e r  723 i n  1986 and  1988.  See, e . g .  

C h a p t e r  86-162, L a w s  o f  F l o r i d a ;  C h a p t e r  88-147, L a w s  of 

F l o r i d a .  

F u r t h e r ,  s i n c e  t h e r e  was no c lear  e x p r e s s i o n  of a n  

i n t e n t  by t h e  l e g i s l a t u r e  t o  r e c e d e  from t h e  p r o c e d u r a l -  

s u b s t a n t i v e  t e s t  a f t e r  t h a t  c o n s t r u c t i o n  o f  t h e  s t a t u t e  

29 

PARKER, SKELDING. MCVOY & U B A S K Y  
TALLAHASSEE, FLORIDA 



i n  D e  Anza a n d  s u b s e q u e n t  cases,  t h e  c o u r t s  a r e  b a r r e d  

a n d  p r e c l u d e d  from c h a n g i n g  t h e  e a r l i e r  c o n s t r u c t i o n .  

D e l t o n a  C o r p o r a t i o n  v .  K i p n i s ,  1 9 4  S o . 2 d  295 ,  297-98 

( F l a .  3 r d  DCA 1 9 6 7 ) ;  R a b i n o w i t z  v .  K e e f e r ,  1 0 0  F l a .  

1 7 2 3 ,  1 3 2  S o . 2 d  297  ( F l a .  1 9 3 1 ) .  

C.  THE APPELLATE COURTS HAVE APPLIED THE PROCEDURAL- 
SUBSTANTIVE TEST WHEN J U D G I N G  UNCONSCIONABILITY UNDER 
THE STATUTORY CAUSE OF ACTION FOR UNCONSCIONABLE RENT 

T h e  s t a t u t o r y  c a u s e  of a c t i o n  f o r  u n c o n s c i o n a b l e  r e n t  

i n  m o b i l e  home parks  is c o n t a i n e d  i n  S 7 2 3 . 0 3 3  ( 2 ) ,  F l a .  

S t a t . ,  w h i c h  s t a t e s :  

( 2 )  When i t  i s  claimed or  appears t o  t h e  c o u r t  
t h a t  t h e  r e n t a l  a g r e e m e n t ,  or a n y  p r o v i s i o n  
t h e r e o f ,  may be u n c o n s c i o n a b l e ,  t h e  p a r t i e s  s h a l l  
be a f f o r d e d  a r e a s o n a b i e  o p p o r t u n i t y  t o  p r e s e n t  
e v i d e n c e  a s  t o  i t s  m e a n i n g  a n d  p u r p o s e ,  t h e  
r e l a t i o n s h i p  o f  t h e  p a r t i e s ,  a n d  o t h e r  r e l e v a n t  
f a c t o r s  t o  a i d  t h e  c o u r t  i n  m a k i n g  t h e  
d e t e r m i n a t i o n .  

L a n c a  Homeowners ,  I n c .  v .  L a n t a n a  C a s c a d e  of P a l m  
B e a c h ,  L t d . ,  13 F.L.W. 5 6 8 ,  5 6 9  ( F l a .  November 2 3 ,  
1 9 8 8 ) .  

S e c t i o n  7 2 3 . 0 3 3  i s  a p a r t  of C h a p t e r  7 2 3 ,  a 

c o m p r e h e n s i v e  s t a t u t e  r e g u l a t i n g  a l l  aspects  of t h e  

m o b i l e  home park l a n d l o r d  t e n a n t  s i t u a t i o n ,  w h i c h  was 

a d o p t e d  i n  1 9 8 4  i n  C h a p t e r  84-80 ,  Laws o f  F l o r i d a .  

C h a p t e r  84 -80 ,  i n  a d d i t i o n  t o  c r e a t i n g  C h a p t e r  7 2 3 ,  

r e p e a l e d  e x i s t i n g  mobile home pa rk  r e g u l a t i o n  c o n t a i n e d  

i n  C h a p t e r  83,  P a r t  111, F l a .  S t a t .  ( 1 9 8 3 ) ,  i n c l u d i n g  

t h e  e x i s t i n g  s t a t u t o r y  c a u s e  of a c t i o n  f o r  

u n c o n s c i o n a b l e  r e n t ,  c o n t a i n e d  i n  S 8 3 . 7 5 4 ,  F l a .  S t a t .  
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S e c t i o n  5 ,  Ch. 84-80, L a w s  o f  F l o r i d a .  C h a p t e r  723  was 

a g a i n  amended i n  1986 ,  a s  p a r t  of C h a p t e r  86-162, L a w s  

of  F l o r i d a ,  and  i n  1988,  as  p a r t  of  C h a p t e r  88-147, Laws 

of F l o r i d a .  The amendments i n  1986 and 1988 were  

c o m p r e h e n s i v e ,  a n d  a f f e c t e d  many of  t h e  s e c t i o n s  of  t h e  

s t a t u t e  . I t  s h o u l d  b e  n o t e d  however ,  t h a t  

n o t w i t h s t a n d i n g  t h e  c o n s t r u c t i o n  of  5723.033 by a 

number o f  c o u r t s  d u r i n g  t h a t  t i m e ,  t h e  l e g i s l a t u r e  h a s  

n o t  changed  t h e  l a n g u a g e  of  t h a t  s e c t i o n  s i n c e  1984.  

A l though  t h e  D e  Anza case was t h e  f i r s t  appe l l a t e  

d e c i s i o n  c o n s t r u i n g  t h e  s t a t u t o r y  c a u s e  of a c t i o n  f o r  

u n c o n s c i o n a b l e  r e n t  i n  583.754,  s u b s e q u e n t  cases 

c o n s t r u i n g  t h e  l a n g u a g e  i n  S723.033,  h a v e  h e l d  t h a t  

s u b s t a n t i v e  u n c o n s c i o n a b i l i t y ,  t h a t  is  t h e  terms o f  t h e  

r e n t a l  a g r e e m e n t  a r e  u n r e a s o n a b l e  a n d  u n f a i r ,  i s  p r o v e n  

by showing t h a t  t h e  lessee is " p a y i n g  a n  amount  g r o s s l y  

i n  e x c e s s  o f  what  o t h e r s  s i m i l a r l y  s i t u a t e d  a r e  p a y i n g  

f o r  t h e  same t h i n g . "  G a r r e t t  v.  J a n i e w s k i ,  480 So.2d 

1324 ,  1326 ( F l a .  4 t h  DCA 1 9 8 5 ) ,  c e r t .  d e n i e d ,  492 So.2d 

1 3 3 3  ( F l a .  1 9 8 6 ) .  

I n  Appel  v .  S c o t t ,  479 So.2d 800 ( F l a .  2d DCA 1 9 8 5 ) ,  

t h e  Second D i s t r i c t  C o u r t  had t h e  o p p o r t u n i t y  t o  

examine ,  on a n  appeal f rom a judgement  on t h e  p l e a d i n g s  

i n  a d e c l a r a t o r y  judgemen t  a c t i o n ,  whe the r  a c o m p l a i n t  

s t a t e d  a c a u s e  o f  a c t i o n  f o r  u n c o n s c i o n a b l e  r e n t  under  

s e c t i o n  723.033. U n f o r t u n a t e l y ,  t h i s  case g i v e s  l i t t l e  

g u i d a n c e  as  t o  t h e  j u d i c i a l  tes t  t o  be u t i l i z e d  i n  
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d e t e r m i n i n g  u n c o n s c i o n a b l e  r e n t  under  t h e  s t a t u t e .  T h e  

c o m p l a i n t  s t a t e d  t h a t  i t  was an  a c t i o n  under  t h e  

D e c l a r a t o r y  Judgement  A c t ,  Chapter  86 ,  F l a .  S t a t .  t o  

d e t e r m i n e  t h e  m o b i l e  home owners  r i g h t s  and o b l i g a t i o n s  

under  t h e  u n c o n s c i o n a b l e  r e n t  p r o v i s i o n s  of S83.754 and  

i t s  s u c c e s s o r  s t a t u t e ,  s723.033.  The D i s t r i c t  C o u r t  

r u l e d  t h a t  t h e  c o m p l a i n t  s t a t e d  s u f f i c i e n t  f a c t s  f o r  t h e  

p l a i n t i f f s  t o  b r i n g  a n  a c t i o n  f o r  d e c l a r a t o r y  r e l i e f ,  

b u t  d i d  n o t  g i v e  a n  o p i n i o n  on  t h e  e l e m e n t s  of t h e  cause 

of a c t i o n  f o r  u n c o n s c i o n a b l e  r e n t .  Appel,  @ 803.  I t  

is u n f o r t u n a t e  t h a t  d u e  t o  t h e  p r o c e d u r a l  pos ture  of t h e  

case,  t h e  c o u r t  d i d  n o t  r u l e  upon t h e  e l e m e n t s  of t h e  

cause of a c t i o n  f o r  u n c o n s c i o n a b l e  r e n t  a s  plead.  The  

p l a i n t i f f s  had a l l e g e d  n o t  o n l y  t h e  s t a n d a r d  f o r  

s u b s t a n t i v e  u n c o n s c i o n a b i l i t y  f rom D e  Anza and 

s u b s e q u e n t  cases ( t h a t  " t h e  i n c r e a s e s  a r e  g r o s s l y  

e x c e s s i v e  when compared w i t h  r e n t s  c h a r g e d  by s i m i l a r l y  

s i t u a t e d  mobile home pa rks  i n  t h e  c o u n t y " ) ,  b u t  a l s o  

p l e a d  a v a r i e t y  of o ther  matters t h a t  a r e  i r r e l e v a n t  

under  t h e  case l a w  f o r  d e t e r m i n i n g  s u b s t a n t i v e  

u n c o n s c i o n a b i l i t y ,  s u c h  as  t h e  r e n t a l  i n c r e a s e s  "were 

n o t  founded  upon any  l e g i t i m a t e  f i n a n c i a l  b a s i s ,  and a re  

a r b i t r a r y ,  c a p r i c i o u s  and  c o n f i s c a t o r y . "  Appel, @ 801. 

Because t h e  c o u r t  r u l e d  t h a t  t h e  p l e a d i n g  was s u f f i c i e n t  

t o  s t a t e  a cause of a c t i o n  f o r  u n c o n s c i o n a b i l i t y  under  

t h e  d e c l a r a t o r y  judgement  s t a t u t e ,  t h i s  case is of 

l i t t l e  s i g n i f i c a n c e  i n  a s s e s s i n g  t h e  proper s t a n d a r d  
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f o r  j u d g i n g  u n c o n s c i o n a b l e  r e n t  cases under  S723.033. 

The  F o u r t h  D i s t r i c t  C o u r t  of Appeal  was t h e  f i r s t  

a p p e l l a t e  c o u r t  t o  r u l e  on t h e  p r o p e r  c o n s t r u c t i o n  of 

t h e  s t a t u t o r y  cause of  a c t i o n  f o r  u n c o n s c i o n a b l e  r e n t  

under  S723.033. I n  G a r r e t t  v .  J a n i e w s k i ,  480 So.2d 1324 

( F l a .  4 t h  DCA 1 9 8 5 ) ,  c e r t .  d e n i e d ,  492 So.2d 1333 ( F l a .  

1 9 8 6 ) ,  t h e  c o u r t  c o n s i d e r e d  an a p p e a l  of a f i n a l  

judgement  t h a t  d i r e c t l y  r u l e d  on a n  u n c o n s c i o n a b l e  r e n t  

claim i n  a mob i l e  home p a r k .  T h e  c o u r t  i n  G a r r e t t  , i n  

r e v e r s i n g  t h e  f i n a l  judgement  of t h e  t r i a l  c o u r t ,  d e a l t  

e x h a u s t i v e l y  w i t h  t h e  i s s u e  of  s u b s t a n t i v e  

u n c o n s c i o n a b i l i t y ,  because  i t  found t h a t  t h e  l o t  r e n t a l  

c h a r g e d  d i d  n o t  g r o s s l y  exceed  what o t h e r  t e n a n t s  i n  

comparable  mob i l e  home p a r k s  were p a y i n g .  G a r r e t t ,  @ 

1326. The c o u r t ,  a f t e r  r e c i t i n g  t h e  s t a n d a r d s  used  i n  a 

number of cases ,  h e l d  t h a t  when a p r o o f  of s u b s t a n t i v e  

u n c o n s c i o n a b i l i t y  i s  made: 

I t  m u s t  be  shown t h a t  t h e  r e n t a l  b e i n g  p a i d  by t h e  
c o m p l a i n i n g  t e n a n t s  g r o s s l y  e x c e e d s  t h a t  b e i n g  
p a i d  by s i m i l a r l y  s i t u a t e d  t e n a n t s  f o r  l o t s  of 
equa l  v a l u e .  

G a r r e t t ,  @ 1326.  

The F o u r t h  D i s t r i c t  C o u r t  h o l d i n g  i n  Garre t t  i s  

c o n s i s t e n t  w i t h  t h e  F i f t h  D i s t r i c t  i n  D e  Anza i n  h o l d i n g  

t h a t  t h e  t e s t  f o r  s u b s t a n t i v e  u n c o n s c i o n a b i l i t y  is a 

r e n t a l  t h a t  g r o s s l y  e x c e e d s  t h a t  p a i d  by o t h e r  t e n a n t s  

f o r  s i m i l a r  f a c i l i t i e s  a n d  s e r v i c e s .  

The T h i r d  D i s t r i c t  C o u r t  of Appea l ,  i n  A s h l i n q  
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E n t e r p r i s e s ,  I n c .  v .  Browning, 487 So.2d 56 ( F l a .  3d DCA 

1 9 8 6 ) ,  was t h e  n e x t  c o u r t  t o  c o n s i d e r  a n  a p p e a l  on t h e  

p r o p r i e t y  of a judgement  a g a i n s t  a mob i l e  home p a r k  

owner i n  an  u n c o n s c i o n a b l e  r e n t  case. T h e  c o u r t  i n  t h a t  

case found t h a t  t h e  t r i a l  c o u r t  had s u f f i c i e n t  e v i d e n c e  

t o  s u p p o r t  a f i n d i n g  of s u b s t a n t i v e  u n c o n s c i o n a b i l i t y ,  

" i n  l i g h t  of  t h e  r e d u c t i o n  i n  s e r v i c e s  and t h e  amount of 

r e n t  c h a r g e d  by comparable  mob i l e  home p a r k s  i n  t h e  

v i c i n i t y . "  A s h l i n q ,  @ 56. Q u i t e  o b v i o u s l y ,  t h i s  t e s t  is  

t h e  same a s  t h a t  used  by t h e  F i f t h  D i s t r i c t  C o u r t  i n  - D e  

Anza and t h e  F o u r t h  D i s t r i c t  C o u r t  i n  Garre t  v .  

J a n i e w s k i .  

F i n a l l y ,  Second D i s t r i c t  C o u r t  of Appeal  c o n s i d e r e d  

t h e  p r o p e r  tes t  t o  a p p l y  i n  an  u n c o n s c i o n a b l e  r e n t  

a c t i o n  i n  Pearce v.  Dora1 Mobile  V i l l a s ,  I n c . ,  521 So.2d 

282 ( F l a .  2d DCA 1 9 8 8 ) .  I n  P e a r c e  t h e  c o u r t  was 

c o n s i d e r i n g  a n  a p p e a l  f rom a n  o r d e r  of t h e  lower  c o u r t  

g r a n t i n g  a d i s c o v e r y  request  by t h e  D e f e n d a n t ,  p a r k  

owner f o r  f i n a n c i a l  i n f o r m a t i o n  from each of t h e  

p l a i n t i f f s .  The  c o u r t  a n a l y z e d  t h e  r e l e v a n c e  of t h e  

d i s c o v e r y  r e q u e s t  a g a i n s t  t h e  cause of  a c t i o n  t o  be 

p roven  by t h e  p l a i n t i f f s ,  and c l e a r l y  d i s t i n g u i s h e d  t h e  

amorphous t e s t  u t il i zed i n  t h e  c o n t r a c t  

u n c o n s c i o n a b i l i t y  cases,  f rom t h a t  used i n  t h e  s t a t u t o r y  

c a u s e  o f  a c t i o n  f o r  u n c o n s c i o n a b l e  r e n t  i n  a mob i l e  home 

p a r k .  The c o u r t  s t a t e d :  

Al though t h e  l e g a l  c o n c e p t  of  u n c o n s c i o n a b i l i t y  of 
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c o n t r a c t  p r o v i s i o n s  h a s  been d e s c r i b e d  a s  
' I f  l e x i b l e  and chameleon- l ike" ,  i n  t h e  c o n t e x t  of 
r e n t a l  i n c r e a s e s  i t  is  g e n e r a l l y  a c c e p t e d  t h a t  two 
f a c t o r s  m u s t  c o a l e s c e .  F i r s t ,  t h e  t e n a n t / p l a i n t i f f  
m u s t  d e m o n s t r a t e  t h e  e x i s t e n c e  of " p r o c e d u r a l  
u n c o n s c i o n a b i l i t y , "  elsewhere d e f i n e d  a s  " a n  
a b s e n c e  of m e a n i n g f u l  c h o i c e . "  . . . Next ,  t h e r e  
m u s t  be a d e m o n s t r a t i o n  of " s u b s t a n t i v e  
u n c o n s c i o n a b i l i t y , "  t h a t  is ,  t h a t  t h e  c o n t r a c t  
t e r m s  a r e  " u n r e a s o n a b l y  f a v o r a b l e  t o  t h e  o t h e r  
p a r  t y  . ( c i t a t  i o n s  om i t t e d  ) . 
Pearce,  @ 2 8 3 .  

T h e  c o u r t  a m p l i f i e d  t h e  b a s i s  f o r  f i n d i n g  s u b s t a n t i v e  

u n c o n s c i o n a b i l i t y  i n  t h e  r e n t a l  s i t u a t i o n ,  a s  f o l l o w s :  

T h a t  a m o b i l e  home p a r k  may c h a r g e  r e n t s  i n  e x c e s s  
of  t h e  v a l u e  of i t s  l o t s ,  and t h e r e b y  " m a k e  t o  
much money on i t s  c a p i t a l  i n v e s t m e n t , "  d o e s  n o t  
a l o n e  s i g n i f y  s u b s t a n t i v e  u n c o n s c i o n a b i l i t y .  
T h e r e  m u s t  a l s o  e x i s t  some showing of t h e  
d i s p a r i t y  between t h e  r e n t  c h a r g e d  by t h e  
d e f e n d a n t  and t h o s e  p a i d  Inby a n o t h e r  s i m i l a r l y  
s i t u a t e d  consumer f o r  a s i m i l a r  t r a n s a c t i o n  f o r  a 
s imi l a r  f a c i l i t y . "  ( q u o t i n g  from D e  Anza ) .  

P e a r c e ,  @ 2 8 3 .  

The c o u r t  d i s a l l o w e d  t h e  d i s c o v e r y  r e q u e s t ,  b u t  i n  

t h e  d i s c u s s i o n  set  o u t  a b o v e ,  conf i rmed  t h e  t e s t  f o r  

s u b s t a n t i v e  u n c o n s c i o n a b i l i t y  as set  o u t  i n  D e  Anza and 

s u b s e q u e n t  cases c o n s t r u i n g  t h e  s t a t u t o r y  cause of 

a c t i o n  under  S 7 2 3 . 0 3 3 .  

A s  c a n  be c l e a r l y  s e e n  from t h e  D e  Anza case f o r w a r d ,  

t h e  c o u r t s  c o n s t r u i n g  t h e  s t a t u t o r y  cause o f  a c t i o n  f o r  

u n c o n s c i o n a b l e  r e n t  i n  m o b i l e  home p a r k s  have  f o l l o w e d  

t h e  p r o c e d u r a l - s u b s t a n t i v e  tes t .  I t  s h o u l d  be presumed 

t h a t  t h e  l e g i s l a t u r e  knew of t h e  c o n s t r u c t i o n  of t h e  

s t a t u t e  i n  t h e s e  cases each t i m e  t h e  s t a t u t e  was 

r e e n a c t e d ,  and t h a t  i t  i n t e n d e d  t o  a d o p t  t h a t  
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c o n s t r u c t i o n ,  a b s e n t  a c l e a r  e x p r e s s i o n  t o  t h e  

c o n t r a r y .  G u l f s t r e a m  Park  Rac inq  A s s o c i a t i o n ,  I n c .  v .  

Department of B u s i n e s s  R e g u l a t i o n ,  4 4 1  So.2d 627,  628-29 

( F l a .  1 9 8 3 )  D e l t o n a  C o r p o r a t i o n  v.  K i p n i s ,  194  So.2d 

295, 297-98 ( F l a .  3 r d  DCA 1 9 6 7 ) ;  Rab inowi tz  v .  K e e f e r ,  

Y e t ,  100 F l a .  1723,  132  So.2d 297 ( F l a .  1 9 3 1 ) .  

n o t w i t h s t a n d i n g  major  amendments t o  C h a p t e r  723 i n  1986 

and 1988,  no c h a n g e s  were  made t o  t h e  s t a t u t o r y  cause 

of a c t i o n  f o r  u n c o n s c i o n a b l e  r e n t  by t h e  l e g i s l a t u r e .  

D. THE APPELLATE COURTS HAVE CONSTRUED THE STATUTORY 
CAUSE OF ACTION I N  ACCORDANCE WITH THE UCC AND COMMON 

LAW CONTRACT U N C O N S C I O N A B I L I T Y  CASES FROM W H I C H  I T  
I S  DERIVED.  

The s t a t u t o r y  cause of  a c t i o n  f o r  u n c o n s c i o n a b l e  r e n t  

c o n t a i n e d  i n  S723.033 had i t s  p r e c u r s o r  i n  C h a p t e r  8 3 ,  

t h e  F l o r i d a  L a n d l o r d  T e n a n t  A c t ,  i n  S83.754, F l a .  S t a t .  

The l a n g u a g e  i n  S83.754 i s  almost i d e n t i c a l  t o  t h e  

Uniform Commercial  Code s t a t u t e  p r o v i d i n g  a cause of 

a c t i o n  f o r  u n c o n s c i o n a b l e  c o n t r a c t s  i n v o l v i n g  t h e  s a l e  

of goods .1  The s t a t u t o r y  cause of  a c t i o n  a s  i n i t i a l l y  

1. The s t a t u t o r y  cause of a c t i o n  f rom S e c t i o n  2- 
302 of t h e  Uniform Commercial Code is  c o d i f i e d  i n  
F l o r i d a  a s  § 6 7 2 . 3 0 2 ( 2 ) ,  F l a .  S t a t . ,  a s  f o l l o w s :  

( 2 )  When i t  is  c l a i m e d  o r  appears t o  t h e  c o u r t  t h a t  
t h e  c o n t r a c t  or  any  c lause  t h e r e o f  may be 
u n c o n s c i o n a b l e  t h e  p a r t i e s  s h a l l  be a f f o r d e d  a 
r e a s o n a b l e  o p p o r t u n i t y  t o  p r e s e n t  e v i d e n c e  a s  t o  i t s  
commerc ia l  s e t t i n g ,  p u r p o s e  and e f f e c t  t o  a i d  t h e  
c o u r t  i n  making t h e  d e t e r m i n a t i o n .  
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a p p l i e d  by t h e  c o u r t s ,  f o l l o w e d  t h e  c o n s t r u c t i o n  a p p l i e d  

t o  F l o r i d a  c o n t r a c t  and UCC Code u n c o n s c i o n a b i l i t y  cases 

from which i t  was d e r i v e d .  

The common law t e s t  f o r  c o n t r a c t  u n c o n s c i o n a b i l i t y  

i s ,  as t h i s  C o u r t  h a s  n o t e d ,  one  which h a s  been 

" a r t i c u l a t e d  and  a p p l i e d  on a case -by-case  b a s i s  o v e r  a 

l o n g  p e r i o d  o f  t i m e  d u r i n g  t h e  deve lopmen t  of o u r  r i c h  

common l a w  h e r i t a g e .  Depar tment  of B u s i n e s s  R e g u l a t i o n  

v.  N a t i o n a l  Manufac tu red  Housing F e d e r a t i o n ,  I n c . ,  370 

So.2d 1132,  1136 ( F l a .  1 9 7 9 ) .  The t w o  cases which 

a r e  most q u o t e d  i n  s e t t i n g  o u t  t h e  r u l e  f o r  F l o r i d a  

common law c o n t r a c t  u n c o n s c i o n a b i l i t y  a r e  B e n n e t t  v .  

B e h r i n g  Corp., 466 F.Supp. 689 (S.D.Fla .  1 9 7 9 ) ,  and Kohl 

v .  Bay Colony C lub  Condominium, I n c . ,  398 So.2d 865 ( 4 t h  

D C A ) ,  r e v .  d e n i e d  408 So.2d 1094 ( F l a .  1 9 8 1 ) .  I n  

B e n n e t t  t h e  f e d e r a l  d i s t r i c t  c o u r t  was f a c e d  w i t h  a 

c o m p l a i n t  s e e k i n g  t o  i n v a l i d a t e  a r e c r e a t i o n a l  lease i n  

a condominium under  S672.302, F l a .  S t a t . ,  which p r o v i d e s  

a cause of a c t i o n  f o r  u n c o n s c i o n a b l e  c o n t r a c t s  under  t h e  

F l o r i d a  Uniform Commercial Code ( U C C )  s t a t u t e .  The 

c o u r t  h e l d  t h a t  a c a u s e  of a c t i o n  was n o t  a v a i l a b l e  

unde r  t h a t  p r o v i s i o n ,  a s  i t  a p p l i e d  o n l y  t o  t h e  s a l e  of 

g o o d s ,  b u t  d i d  r e c o g n i z e  a cause of a c t i o n  under  F l o r i d a  

common law f o r  u n c o n s c i o n a b l e  c o n t r a c t .  B e n n e t t ,  @ 694- 

96. The c o u r t  a n a l y z e d  F l o r i d a  common law c o n t r a c t  

u n c o n s c i o n a b i l i t y  u s i n g  t h e  t e s t  d e r i v e d  f rom t h e  UCC 

cases,  n o t a b l y  W i l l i a m s  v .  Walker Thomas F u r n i t u r e  C o . ,  
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350 F.2d 445 (D.C.Cir. 1965) and Florida cases involving 

the common law of contracts. The court directed that a 

trial court in considering substantive 

unconsc ionabil i ty : 

. . . must compare the price actually being paid 
by the complaining party, to the price being paid 
by other similarly situated consumers in a similar 
transaction. (emphasis supplied by court). 

Bennett, @ 697. 

The court then held that the test to be applied in 

determining substantive unconscionability to be: 

Is the lessee-buyer paying an amount grossly in 
excess of what others similarly situated are 
paying for the same thing? 

Bennett, @ 698. 

The analysis set out in Bennett for common law 

contract unconscionability was followed by the court in 

Kohl v. Bay Colony Club Condominium, Inc., 398 So.2d 865 

(Fla. 4th DCA), rev. denied 408 So.2d 1094 (Fla. 1981). 

In Kohl the court was considering an appeal from the 

lower court's denial of a motion to dismiss a class 

action claim under common law contract 

unconscionability, based on the terms of a recreational 

lease for a condominium. The court looked in depth 

at the two pronged test for unconscionability - the 
procedural-substantive test - as set out in Bennett and 

other cases, including the "modern progenitor of the 

common law concept of unconscionability," Williams v. 

Walker-Thomas Furniture Co.,  supra. The court, in an 

38 

PARKER, SKELDING. MCVOY & LABASKY 
TALLAHASSEE. FLORIDA 



opinion cited often for its review of Florida common law 

contract unconscionability cases, stated that, 

The authorities appear to be virtually unanimous 
in declaring (or assuming) that two elements must 
coalesce before a case for unconscionability is 
made out. The first is referred to as substantive 
unconscionability and the other procedural 
unconsciona bil i ty. 

Kohl, @ 867. 

The court upheld the trial court's denial of a motion to 

dismiss, and concluded by limiting its holding to the 

narrow legal issue of whether the amended complaint 

stated a cause of action for unconscionability which may 

be maintained as a class action. 

Finally, in Steinhardt v. Rudolph, 422 So.2d 884 

(Fla. 3rd DCA 1982), the court applied the Florida 

common law contract unconscionability cause of action in 

a complaint brought against a condominium developer. 

The Court noted that the common law doctrine of 

unconscionability had been applied by most courts under 

a "balancing approach" using the procedural-substantive 

test. Steinhardt v. Rudolph @ 889. The court noted 

that the procedural-substantive analysis had not been 

used in Florida mortgage foreclosure "unconscionability" 

cases, and was not a "rule of law," but the court in 

Steinhardt v. Rudolph proceeded to utilize the 

procedural-substantive test in ruling on the case under 

common law contract unconscionability. Steinhardt v. 

Rudolph, 442 So.2d 884, 892-895 (Fla. 3rd DCA 1982). 
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The use of the procedural-substantive analysis in 

Florida common law contract unconscionability cases 

should serve as a guide to this Court in the correct 

approach to the construction of the statutory cause of 

action for unconscionability in mobile home park rental 

agreements. These Florida contract cases, all existing 

prior to the adoption of 5723.033 in 1984, indicate the 

general direction of the courts with respect to the 

construction of common law contract unconscionability. 

E. THIS COURT SHOULD GIVE GUIDANCE TO THE LOWER COURTS 
IN CONSTRUING THE STATUTORY CAUSE OF ACTION FOR 
UNCONSCIONABLE RENT BY ADOPTING THE PROCEDURAL- 

SUBSTANTIVE TEST AS A RULE OF LAW. 

The Petitioner, in Point I1 of its Initial Brief, 

asks that this Court not adopt the procedural- 

substantive test as a "rule of law" in the construction 

of the statutory cause of action for unconscionable rent 

under 5723.033. The Petitioner, in Point I of its 

Initial Brief, argues that procedural unconscionability 

is proven as a matter of law by this Court in the Lanca 

Homeowners, Inc. v. Lantana Cascade of Palm Beach, Ltd. 

case. Obviously, the Petitioner is urging that this 

court not adopt the substantive unconscionability test, 

that is that the rent charged in a mobile home park must 

be c~rossly in excess of the rent charged to tenants in 

mobile home parks providing similar facilities and 

services. Garrett v. Janiewski, 480 So.2d 1324, 1326 
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( F l a .  4 t h  DCA 1 9 8 5 ) ,  c e r t .  d e n i e d  492 So.2d 1333 ( F l a .  

1 9 8 6 ) .  R a t h e r  t h e  P e t i t i o n e r  a p p a r e n t l y  p r e f e r s  t h a t  

t h e  t e s t  f o r  s u b s t a n t i v e  u n c o n s c i o n a b i l i t y  be  " f l e x i b l e  

and  c h a m e l e o n - l i k e , "  g i v i n g  l i t t l e  t o  no  g u i d a n c e  t o  t h e  

lower c o u r t s  i n  c o n s t r u i n g  u n c o n s c i o n a b i l i t y  under  t h e  

s t a t u t o r y  c a u s e  of  a c t i o n  f o r  u n c o n s c i o n a b l e  r e n t  i n  

5723.033.  

T h i s  c o u r t  s h o u l d  g i v e  t h a t  g u i d a n c e .  The s t a t u t o r y  

c a u s e  o f  a c t i o n  f o r  u n c o n s c i o n a b l e  r e n t  h a s  been  

c o n s t r u e d  by t h e  a p p e l l a t e  c o u r t s  u s i n g  t h e  p r o c e d u r a l -  

c a u s e  of 

C o u r t  i n  

So.2d 56 

appe 1 l a t e  

Dora1 Mob 

s u b s t a n t i v e  t e s t :  from S t a t e  v.  D e  Anza, 416 So.2d 1173 

( F l a .  5 t h  DCA 1 9 8 2 )  u n d e r  583.754;  t o  Garre t  v .  

J a n i e w s k i ,  s u p r a ,  t h e  f i r s t  case t o  a p p l y  t h e  s t a t u t o r y  

a c t i o n  under  5723.033; t h e  T h i r d  D i s t r i c t  

A s h l i n g  E n t e r p r i s e s ,  I n c .  v .  Browning,  487 

( F l a .  3d DCA 1 9 8 6 ) ;  t o  t h e  most r e c e n t  

case a p p l y i n g  t h e  cause of  a c t i o n ,  P e a r c e  v .  

l e  V i l l a s ,  I n c . ,  521  So.2d 282 ( F l a .  2d DCA 

1 9 8 8 ) ;  a n d  t h i s  C o u r t  i n  Lanca Homeowners, I n c .  v .  

L a n t a n a  Cascade  of Palm Beach ,  L t d .  1 3  F.L.W. 568,  569 

( F l a .  November 23, 1 9 8 8 ) .  

T h e r e  a r e  no  cases s u p p o r t i n g  t h e  P e t i t i o n e r ' s  

a r g u m e n t ,  o t h e r  t h a n  d i c t a  c o n t a i n e d  i n  S t e i n h a r d t  v .  

Rudolph ,  422 So.2d 884 ( F l a .  3d DCA 1 9 8 2 ) ,  i n v o l v i n g  a 

d i s c u s s i o n  of  t h e  p r o c e d u r a l - s u b s t a n t i v e  t e s t  f o r  n o t  

b e i n g  u s e d  i n  t h e  F l o r i d a  mor tgage  f o r e c l o s u r e  

u n c o n s c i o n a b i l i t y  cases.  Even i n  S t e i n h a r d t  v. 
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Rudolph, while noting that the test was not a rule of 

law, the court used the procedural-substantive test to 

reach its decision. Steinhardt v. Rudolph, @ 892-95. 

The only possible reason for the Petitioner's 

position is that it would like to have an amorphous 

test, so "flexible and chameleon-like" that the lower 

courts would not be sure how to judge the statutory 

cause of action for unconscionable rent under 5723.033. 

That is what occurred in the case - sub judice, and 

apparently, the Petitioner would like that confusion to 

reign in the lower courts considering these cases. 

This Court should clearly articulate the standard to 

be applied by the lower courts under the statutory cause 

of action for unconscionable rent under 5723.033. 

Eliminating confusion over the proper test in construing 

the statute would only assist in the administration of 

justice in these cases. 

F. THIS COURT SHOULD NOT SANCTION THE LOWER COURT'S 
ANALYSIS OF SUBSTANTIVE UNCONSCIONABILITY IN THIS CASE. 

A few lower courts have used factors which are 

completely improper in judging unconscionable rent cases 

under the statutory cause of action for unconscionable 

rent, such as ruling on the financial basis for the park 

owner's decision to increase rent, as well as the 

relationship of the rental increase with increases in 

the consumer price index. See, e.g. Jones v. Thomas, 16 
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I 
Fla .Supp.2d  30, 32 ( C i r . C t .  Osceola Cty.  1 9 8 6 ) ;  O f f n e r  

v. Keller P a r k  I n v e s t o r s ,  I ,  L t d . ,  1 9  F la .Supp.2d  1 4 0 ,  

1 4 4  ( C i r . C t .  Pasco Cty .  1 9 8 6 ) ;  F r e d e r i c k s  v. Hoffmann, 

45 F la .Supp.  4 4  ( C i r . C t .  Sarasota  Cty .  1 9 7 6 ) .  To  a d o p t  

t h e  P e t i t i o n e r ' s  a rgument  t h a t  t h e  p r o c e d u r a l -  

s u b s t a n t i v e  t e s t  s h o u l d  n o t  be used  i n  j u d g i n g  

u n c o n s c i o n a b l e  r e n t  cases w i l l  r e s u l t  i n  c o n f u s i o n  among 

t h e  lower c o u r t s  a s  t o  t h e  proper j u d i c i a l  a p p r o a c h  t o  

t h e s e  cases. 

For example ,  t h e  t r i a l  c o u r t  i n  t h i s  case,  i n  

d i s c u s s i n g  s u b s t a n t i v e  u n c o n s c i o n a b i l i t y ,  mixed t h e  

h o l d i n g s  f rom a number of a p p e l l a t e  and  c i r c u i t  c o u r t s .  

The c o u r t  s t a t ed  t h a t  t h e  r u l e  of law i n  s u b s t a n t i v e  

u n c o n s c i o n a b i l i t y  i s  " d i f f i c u l t "  t o  d e t e r m i n e ,  a n d  t h e n  

p r o c e e d e d  t o  l i s t  t h r e e  p o s s i b l e  f a c t o r s  t h a t  may be 

f o l l o w e d  by t h e  c o u r t s  i n  d e t e r m i n i n g  s u b s t a n t i v e  

u n c o n s c i o n a b i l i t y ,  a s  f o l l o w s :  

R e p o r t e d  F l o r i d a  cases have  s a i d  t h a t  s u b s t a n t i v e  
u n c o n s c i o n a b i l i t y  c a n  be shown by e s t a b l i s h i n g  (1) 
" g r o s s  p r i ce  d i s p a r i t y " ,  i . e .  t h a t  t h e  r e n t  
g r o s s l y  e x c e e d s  t h a t  pa id  f o r  l o t s  of equa l  v a l u e  
i n  comparab le  parks ;  ( 2 )  t h a t  t h e  i n c r e a s e d  r e n t a l  
is s i g n i f i c a n t l y  h i g h e r  t h a n  t h e  f a i r  m a r k e t  
r e n t a l  v a l u e  of t h e  l o t ;  and  ( 3 )  t h a t  t h e  i n c r e a s e  
i s  n o t  founded  upon a l e g i t i m a t e  f i n a n c i a l  b a s i s ,  
b u t  i s  a r b i t r a r y ,  c a p r i c i o u s  and  c o n f i s c a t o r y .  

J o n e s  v. Thomas, 16  F la .Supp.2d  3 0 ,  32 ( C i r .  C t .  
O s c e o l a  Co .  1 9 8 6 ) .  

The f i r s t  two f a c t o r s  a d d r e s s e d  by t h e  t r i a l  c o u r t  a r e  

n o t  r e a l l y  d i f f e r e n t  f a c t o r s  a t  a l l ,  b u t  r a t h e r  are  

s t a t e m e n t s  of t h e  same t e s t ,  which i s  used  i n  e a c h  of 
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t h e  o p i n i o n s  t h e  t r i a l  c o u r t  c i t e d  f o r  a u t h o r i t y .  See, 

e . g . ,  B e n n e t t  v .  B e h r i n g  Corp., 466 F.Supp. @ 698 ( " t h e  

C o u r t  mus t  compare t h e  p r i ce  a c t u a l l y  b e i n g  p a i d  by t h e  

c o m p l a i n i n g  p a r t y ,  t o  t h e  p r i ce  b e i n g  p a i d  by o the r  

s i m i l a r l y  s i t u a t e d  consumers  i n  a s imi l a r  t r a n s a c t i o n , "  

and  " t h e  p r i c e  b e i n g  pa id  must  g r o s s l y  e x c e e d  t h e  p r i c e  

b e i n g  p a i d  by o the r  s i m i l a r l y  s i t u a t e d  consumers  i n  

s imi la r  t r a n s a c t i o n s " )  ( e m p h a s i s  a d d e d ) ;  G a r r e t t  v .  

J a n i e w s k i ,  480 So.2d @ 1326 ( " I t  must  be  shown t h a t  t h e  

r e n t a l  b e i n g  paid by t h e  c o m p l a i n i n g  t e n a n t s  g r o s s l y  

e x c e e d s  t h a t  b e i n g  p a i d  by s i m i l a r l y  s i t u a t e d  t e n a n t s  

f o r  l o t s  of e q u a l  v a l u e " )  (emphasis a d d e d ) ;  S t a t e  v .  D e  

Anza Corp., 416 So.2d @ 1175  ( " P r i c e - v a l u e  d i s p a r i t y  

a l o n e  is  i n s u f f i c i e n t  t o  e s t a b l i s h  s u b s t a n t i v e  

u n c o n s c i o n a b i l i t y ,  i n  t h e  a b s e n c e  o f  a c o m p a r i s o n  

be tween t h e  p a r t i c u l a r  p r ice  b e i n g  paid by o n e  p a r t y  t o  

t h e  p r i c e  b e i n g  p a i d  by a n o t h e r  s i m i l a r l y  s i t u a t e d  

consumer i n  a s i m i l a r  t r a n s a c t i o n  f o r  a s i m i l a r  

f a c i l i t y .  Here, t h e r e  is no a l l e g a t i o n  t h a t  t h e  

d e f e n d a n t ' s  s c h e d u l e  of r e n t a l s  and  i n c r e a s e s  is  i n  

e x c e s s  of t h e  p r o p e r t y ' s  r e n t a l  v a l u e . " ) .  T h i s  t es t ,  

t h e  market r e n t  t e s t ,  a sks  "is  t h e  l e s s e e - b u y e r  p a y i n g  

an  amount g r o s s l y  i n  e x c e s s  o f  what  o t h e r s  s i m i l a r l y  

s i t u a t e d  a r e  p a y i n g  f o r  t h e  same t h i n g . "  B e n n e t t  v .  

B e h r i n g  Corp., 466 F.Supp. 689,  698 ( S . D .  F l a .  1 9 7 9 ) .  

The t h i r d  t e s t  s e t  o u t  by t h e  t r i a l  c o u r t  h a s  n e v e r  

been  approved  by any  appe l l a t e  c o u r t  i n  t h i s  s t a t e .  
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T h a t  t e s t ,  whether  o r  n o t  t h e  i n c r e a s e  is founded upon a 

l e g i t i m a t e  f i n a n c i a l  b a s i s ,  b u t  i s  a r b i t r a r y ,  c a p r i c i o u s  

and  c o n f i s c a t o r y ,  h a s  been  i n c o r r e c t l y  u s e d  i n  some 

c i r c u i t  c o u r t s  a s  a f a c t o r  i n  d e t e r m i n i n g  

u n c o n s c i o n a b i l i t y .  See, e . g .  J o n e s  v .  Thomas, 16 

F la .Supp.2d  @ 32;  O f f n e r  v .  Keller Pa rk  I n v e s t o r s ,  I ,  

- L t d . ,  1 9  Fla .Supp.2d 1 4 0 ,  1 4 4  ( C i r . C t .  Pasco Cty .  1 9 8 6 ) ;  

F r e d e r i c k s  v .  Hoffmann, 45 Fla .Supp.  44  ( C i r . C t .  

Saraso ta  Cty.  1 9 7 6 ) .  T h i s  t e s t  i s  i n c o r r e c t  and  s h o u l d  

n o t  be s a n c t i o n e d  by t h i s  c o u r t .  

T h i s  t e s t  presumes t h a t  t h e  t r i a l  c o u r t  h a s  t h e  

r i g h t ,  i n  an  u n c o n s c i o n a b l e  r e n t  case, t o  i n v e s t i g a t e  

t h e  f i n a n c i a l  bas i s  f o r  i n c r e a s i n g  t h e  l o t  r e n t a l  

amount.  For example ,  i n  J o n e s  v .  Thomas, 1 6  Fla .Supp.2d 

30 ( C i r . C t .  Osceola C o .  1 9 8 6 ) ,  t h e  t r i a l  cour t  found t h e  

r e n t a l  i n c r e a s e  t o  be u n c o n s c i o n a b l e  b e c a u s e  t h e  f i x e d  

c o s t s  of  o p e r a t i n g  t h e  p a r k  d i d  n o t  i n c r e a s e  d u r i n g  t h e  

y e a r s  p r i o r  t o  t h e  r e n t  i n c r e a s e .  Id. @ 34 .  

F u r t h e r m o r e ,  t h e  t r i a l  c o u r t ,  a l t h o u g h  i t  n o t e d  t h a t  it 

g a v e  l i t t l e  w e i g h t  t o  t h e  e v i d e n c e ,  c o n s i d e r e d  t h e  

r e l a t i o n s h i p  be tween t h e  i n c r e a s e s  i n  l o t  r e n t a l  amount 

and  t h e  i n c r e a s e  i n  t h e  consumer p r i c e  i n d e x  f o r  t h e  

same per iod.  - I d .  @ 34.  F i n a l l y ,  t h e  c o u r t  d e t e r m i n e d  

t h a t  t h e  p a r k ' s  management was s u c h  t h a t  t h e  p a r k  owner 

c o u l d  n o t  be t r u s t e d  t o  u s e  an  i n c r e a s e  i n  r e n t  t o  

c o r r e c t  bas ic  p r o b l e m s  w i t h  i t s  sewer s y s t e m .  @ 3 4 .  

The t r i a l  c o u r t  h a s  a b s o l u t e l y  no b u s i n e s s  e v a l u a t i n g  
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t h e  cos t  of  r u n n i n g  t h e  b u s i n e s s ,  t h e  r e l a t i o n s h i p  of 

r e n t a l  i n c r e a s e s  t o  some f i x e d  s t a n d a r d  ( l i k e  t h e  

I 

consumer p r i c e  i n d e x ) ,  o r  d e t e r m i n i n g  w h a t  t h e  f u t u r e  

u s e  of t h e  r e n t a l  i n c r e a s e  may be. 

The  t e s t  f o r  s u b s t a n t i v e  u n c o n s c i o n a b i l i t y  i s  w h e t h e r  

t h e  terms of t h e  r e n t a l  ag reemen t  a re  so u n r e a s o n a b l e  

and  u n f a i r  t o  t h e  t e n a n t  t h a t  a c o u r t  f i n d s  t h e  terms 

u n c o n s c i o n a b l e .  I n  t h e  s t a t u t o r y  c a u s e  o f  a c t i o n  f o r  

u n c o n s c i o n a b l e  r e n t  under  5723.033 t h i s  is e a s i l y  judged  

by compar ing  t h e  r e n t a l  c h a r g e d  t o  t h e  r e n t  c h a r g e d  by 

c o m p a r a b l e  m o b i l e  home pa rks  o f f e r i n g  s i m i l a r  

f a c i l i t i e s  and s e r v i c e s .  The t e s t  is  c l e a r l y  s t a t e d ,  

" I t  mus t  b e  shown t h a t  t h e  r e n t a l  b e i n g  pa id  by t h e  

c o m p l a i n i n g  t e n a n t s  g r o s s l y  e x c e e d s  t h a t  b e i n g  p a i d  by 

s i m i l a r l y  s i t u a t e d  t e n a n t s  f o r  l o t s  of e q u a l  v a l u e . "  

G a r r e t t  v. J a n i e w s k i ,  480 So.2d 1324 ,  1326 ( F l a .  4 t h  DCA 

1 9 8 5 ) ,  c e r t .  d e n i e d  492 So.2d 1333  ( F l a .  1 9 8 6 ) .  T h i s  is 

t h e  t e s t  t h i s  C o u r t  s h o u l d  adopt as  a r u l e  of law. 

R e s p e c t f u l l y  s u b m i t t e d ,  

PARKER, SKELDING, MCVOY & 
LABASKY 

A /2 a& 
J A C K  M .  S K E L D I N G ,  J R . ,  ESQ. 
DAVID D. EASTMAN, ESQ. 
P o s t  O f f i c e  Box 669 
Tal lahassee ,  F l o r i d a  32302 
( 9 0 4 )  222-3730 

A t t o r n e y s  f o r  Amicus C u r i a e  
F l o r i d a  M a n u f a c t u r e d  

Hous ing  A s s o c i a t i o n ,  I n c .  
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