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STATEMENT OF THE CASE 

The P e t i t i o n e r s  i n c o r p o r a t e  by r e f e r e n c e ,  as though  

f u l l y  s e t  f o r t h  h e r e i n ,  t h e  S t a t e m e n t  of t h e  Case f rom t h e i r  

B r i e f  on t h e  Merits s e r v e d  under  a c e r t i f i c a t e  d a t e d  O c t o b e r  24, 

1988. A l l  symbols  i d e n t i f i e d  i n  t h e  P e t i t i o n e r s '  B r i e f  on t h e  

Merits s h a l l  b e  used  i n  t h i s  R e p l y  B r i e f  and a l l  r e f e r e n c e s  i n  

t h i s  b r i e f  to  "App." s h a l l  refer t o  t h e  Appendix of t h e  P e t i -  

t i o n e r s  f i l e d  w i t h  t h e i r  i n i t i a l  b r i e f  and "App.-R" s h a l l  r e f e r  

to  t h e  Appendix  t o  t h e  P e t i t i o n e r s '  Rep ly  B r i e f  on t h e  Merits. 

The P e t i t i o n e r s  d i s a g r e e  w i t h  t h e  R e s p o n d e n t s '  S t a t e m e n t  

of t h e  Case as t h e  same is  s u b s t a n t i a l l y  i n a c c u r a t e ,  i n c l u d i n g  

w i t h o u t  l i m i t a t i o n  (1) t h e i r  s u g g e s t i o n  t h a t  t h e  P e t i t i o n e r s  have  

c o n t i n u e d  t o  r e s i d e  on  t h e i r  r e s p e c t i v e  l o t s  and n o t  p a i d  r e n t  i s  

a b s o l u t e l y  u n t r u e ,  (2) t h a t  t h e  t r i a l  c o u r t ' s  Orde r  D e t e r m i n i n g  

And Approving  Class A c t i o n  d a t e d  Augus t  9, 1984 was d e f e c t i v e  is  

w i t h o u t  b a s i s  i n  law or f a c t ,  and ( 3 )  t h a t  t h e  F i f t h  D i s t r i c t  

C o u r t  o f  Appeal d i d  n o t  pass on  t h e  R e s p o n d e n t s '  " a d d i t i o n a l  

i s s u e s , "  i n c l u d i n g  t h e i r  a rgument  t h a t  t h e r e  was no  l o t  r e n t a l  

ag reemen t  be tween t h e  p a r t i e s ,  is i n c o r r e c t .  

STATEMENT OF THE FACTS 

The R e s p o n d e n t s  d i d  n o t  i n c l u d e  a S t a t e m e n t  of t h e  Facts 

i n  e i t he r  i ts  I n i t i a l  B r i e f  or Amended I n i t i a l  B r i e f  (Answer B r i e f )  

and t h u s  h a s  a c c e p t e d  w i t h o u t  o b j e c t i o n  t h e  P e t i t i o n e r s '  S t a t e m e n t  

of t h e  Fac t s  s e t  f o r t h  i n  i t s  B r i e f  on t h e  Merits s e r v e d  under  a 

c e r t i f i c a t e  d a t e d  O c t o b e r  24, 1988. The P e t i t i o n e r s  i n c o r p o r a t e  

by r e f e r e n c e ,  as though f u l l y  s e t  f o r t h  h e r e i n ,  t h e i r  S t a t e m e n t  

o f  t h e  Facts from t h e  Br ie f  on t h e  Merits. 
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ARGUMENT 

I 

LANCA HOMEOWNERS, I N C . ,  ET AL. V .  LANTANA 
CASCADE OF PALM BEACH, LTD., ET AL., 13  F.L.W. 
568 (FLA. SEPT. 22, 1 9 8 8 ) .  

The R e s p o n d e n t s  and t h e  A m i c i ,  The F l o r i d a  M a n u f a c t u r e d  

Hous ing  A s s o c i a t i o n ,  I n c .  (FMHA) and C l u b  Wildwood M o b i l e  H o m e  

V i l l a g e  (C lub  Wildwood) ,  a r g u e  t h a t  t h e  i n s t a n t  case is  n o t  

c o n t r o l l e d  by t h i s  C o u r t ' s  r e c e n t  d e c i s i o n  i n  Lanca  Homeowners, 

I n c . ,  e t  a l .  v. L a n t a n a  Cascade  of Palm Beach ,  L t d . ,  e t  a l . ,  13 

F.L.W. 568 ( F l a .  S e p t .  22, 1 9 8 8 ) ,  f o r  t h e  r e a s o n s  t h a t  t h e  new 

r u l e  o f  p r o c e d u r e  ( F l a .  R. Civ .  P. 1 . 2 2 2 )  a d o p t e d  i n  Lanca  o n l y  

c o n c e r n s  r e p r e s e n t a t i v e  a c t i o n s  by m o b i l e  home o w n e r s '  asso- 

c i a t i o n s  and e v e n  i f  a p p l i c a b l e  t o  t h e  i n s t a n t  case, i t  would be 

u n j u s t  t o  a p p l y  s u c h  a r u l e  r e t r o a c t i v e l y .  I n  a d d i t i o n ,  i t  is 

a r g u e d  t h a t  i n  m o b i l e  home c lass  a c t i o n s  s u c h  a s  t h e  i n s t a n t  case 

p r o c e d u r a l  u n c o n s c i o n a b i l i t y  or t h e  a b s e n c e  of m e a n i n g f u l  c h o i c e  

mus t  be  p r o v e n  i n  each case. T h e i r  p o s i t i o n s  a re  w i t h o u t  merit 

and do  n o t  a c c u r a t e l y  r e f l e c t  t h e  c lear  l a n g u a g e  and i n t e n t  of 

t h e  Lanca o p i n i o n .  

I t  must  f i r s t  be emphas ized  t h a t  t h e  Responden t s  and t h e  

Amicus,  FMHA, by t h e i r  v e r y  a r g u m e n t s ,  acknowledge  t h a t  t h e  F i f t h  

D i s t r i c t  C o u r t  of Appeal e r r e d  i n  t h e  i n s t a n t  case by h o l d i n g  

t h a t  p r o c e d u r a l  u n c o n s c i o n a b i l i t y  as a matter of law c a n n o t  be  

p r o v e n  i n  a c lass  a c t i o n .  They r e c o g n i z e  t h a t  as t h e  r e s u l t  of 

t h e  Lanca  d e c i s i o n  m o b i l e  home owners  may p r o s e c u t e  a n  uncon- 

s c i o n a b l e  r e n t  case as a c lass  a c t i o n .  A s  i d e n t i f i e d  above ,  t h e y  
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attempt o n l y  t o  d i s t i n g u i s h  and l i m i t  t h e  scope o f  t h i s  C o u r t ' s  

d e c i s i o n  i n  Lanca .  The o t h e r  Amicus,  C l u b  Wildwood, on t h e  o t h e r  

hand ,  a p p a r e n t l y  d i s a g r e e s  w i t h  FMHA and t h e  R e s p o n d e n t s ,  i n  sup-  

por t  o f  whom i t  f i l e d  i ts  b r i e f .  C l u b  Wildwood a r g u e s  t h a t  pro- 

c e d u r a l  u n c o n s c i o n a b i l i t y  c a n n o t  be  p r o v e n  i n  a c lass  a c t i o n  and  

attempts to  e q u a t e  t h e  f a c t u a l  c i r c u m s t a n c e s  of m o b i l e  home 

u n c o n s c i o n a b l e  r e n t  cases w i t h  f r a u d  claims and f u r t h e r ,  c i tes  

t h e  same a u t h o r i t i e s  t h a t  were f u l l y  b r i e f e d ,  a r g u e d  and re jected 

by t h i s  C o u r t  i n  Lanca (and  w h i c h  were c i t e d  by t h e  F i f t h  D i s t r i c t  

C o u r t  of Appeal i n  i t s  o p i n i o n  under  r e v i e w  i n  t h e  i n s t a n t  case) .  

The P e t i t i o n e r s  have d i s c u s s e d  Kohl  v. Bay Co lony  Condominium, 

I n c . ,  398 So.2d 865 ( F l a .  4 t h  D.C.A. 1 9 8 1 ) ,  Gar re t t  v. J a n i e w s k i ,  

480 So.2d 1324 (F la .  4 t h  D.C.A. 1 9 8 5 ) ,  S t a t e  of F l o r i d a  v. DeAnza 

Corp., 416 So.2d 1173  (F la .  5 t h  D.C.A. 1982)  and t h e  o t h e r  

a u t h o r i t i e s  c i t e d  i n  t h e i r  Brief on  t h e  Merits and w i l l  n o t  

r es ta te  t h o s e  a r g u m e n t s  h e r e i n .  

However, t h e  P e t i t i o n e r s  w i l l  r e s p o n d  t o  t h e  a rgumen t  

t h a t  t h e  i n h e r e n t  d i f f e r e n c e s  be tween i n d i v i d u a l  m o b i l e  home 

owners  m a k e  i t  i m p o s s i b l e  t o  asser t  t h e i r  claims for unconsc ion -  

a b l e  r e n t  i n  a c lass  a c t i o n .  T h i s  a rgument  i s  merely a res ta te-  

ment o f  t h e  F i f t h  D i s t r i c t  C o u r t  of Appeal's w r i t t e n  o p i n i o n  

under  r e v i e w  i n  t h e  i n s t a n t  case. I ts  l o g i c  and t h e  a t tempts  t o  

a n a l o g i z e  t h e  o t h e r  t y p e s  o f  claims and f a c t u a l  c i r c u m s t a n c e s  a re  

d e f e c t i v e  b e c a u s e  of t h e  f a i l u r e  t o  r e c o g n i z e  t h e  v e r y  u n i q u e  

r e l a t i o n s h i p  t h a t  e x i s t s  be tween t h e  park owner and m o b i l e  home 

owners .  I t  is s u g g e s t e d  t h a t  i t  is  u n f a i r  and u n j u s t  t o  cate- 

g o r i z e  a l l  m o b i l e  home owners  a s  e l d e r l y ,  l o w  income people 
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w i t h o u t  any  m e a n i n g f u l  choice i n  t h e  c o n t r a c t u a l  r e l a t i o n s h i p  

w i t h  t h e  park owner ,  b u t  t h e y  d i s c u s s  o n l y  t h e  "choice" a v a i l a b l e  

to  t h e  m o b i l e  home owner when he or s h e  d e c i d e s  t o  f i r s t  e n t e r  a 

m o b i l e  home park. The  gravamen of a n  u n c o n s c i o n a b l e  r e n t  case 

s u c h  as t h e  i n s t a n t  case is  t h a t  o n c e  t h e  m o b i l e  home is  

"cemented" i n t o  a park t h e  m o b i l e  home owner is  a t  t h e  mercy of 

t h e  park owner .  The g r o s s l y  u n e q u a l  b a r g a i n i n g  p o s i t i o n  of t h e  

m o b i l e  home owner o n c e  h i s  home is  "cemented"  i n  place e s t a b -  

l i s h e s  t h e  lack of any  " m e a n i n g f u l  c h o i c e "  when f a c e d  w i t h  a un i -  

l a t e r a l  r e n t  i n c r e a s e  by t h e  park owner .  T h i s  C o u r t ,  i n  Lanca ,  

d e s c r i b e d  t h e  c i r c u m s t a n c e s  as follows: 

The key h e r e  is " t h e  r e l a t i o n s h i p  o f  
t h e  par t ies . "  Where a r e n t  i n c r e a s e  
by a park owner is a u n i l a t e r a l  a c t ,  
imposed across t h e  boa rd  on  a l l  t e n a n t s  
and imposed a f t e r  t h e  i n i t i a l  r e n t a l  
ag reemen t  h a s  been  e n t e r e d  i n t o ,  park 
r e s i d e n t s  have  l i t t l e  c h o i c e  b u t  t o  
accept t h e  i n c r e a s e .  They must  accept 
i t  or ,  i n  many cases, s e l l  t h e i r  homes 
or u n d e r t a k e  t h e  c o n s i d e r a b l e  e x p e n s e  
and b u r d e n  of u p r o o t i n g  and moving. 
The " a b s e n c e  o f  m e a n i n g f u l  c h o i c e "  f o r  
t h e s e  r e s i d e n t s ,  who f i n d  t h e  r e n t  i n -  
c r e a s e d  a f t e r  t h e i r  m o b i l e  homes have  
been  a f f i x e d  t o  t h e  l a n d ,  s e r v e  t o  meet 
t h e  c lass  a c t i o n  r e q u i r e m e n t  o f  p r o c e d u r a l  
u n c o n s c i o n a b i l i t y .  S e e  Thomas, 524 So.2d 
a t  695 ( S h a r p ,  C . J .  d i s s e n t i n g ) ;  S t e i n h a r d t ;  
Kohl.  13 F.L.W. a t  569 (App. 6 2 ) .  

T h i s  C o u r t ,  i n  i ts  e a r l i e r  d e c i s i o n s  i n  S t e w a r t  v. Green ,  300  So. 

2d 889 (Fla .  1974)  and Palm Beach M o b i l e  H o m e s ,  I n c .  v. S t r o n g ,  

300 So.2d 881 (F la .  1974), s p e c i f i c a l l y  i d e n t i f i e d  t h e  u n i q u e  

c i r c u m s t a n c e s  of mobile home r e s i d e n c y ,  i n c l u d i n g  w i t h o u t  l i m i t a -  

t i o n  t h e  permanence o f  l o c a t i o n  o n c e  t h e  mobile home is  l o c a t e d  

-4- 



in a park, the substantial expense involved in moving a mobile 

home once anchored in a park and the inability to find other 

mobile home parks that will accept a used mobile home. 

An additional argument advanced in support of the 

Respondents' position is that the Lanca decision does not 

establish that procedural unconscionability exists as a matter of 

law for mobile home owners challenging an unconscionable rental 

increase by their park owner. The Petitioners disagree. In 

discussing the unique features of mobile home residency and the 

grossly unequal bargaining position of the mobile home owners, 

this Court, in Lanca, stated: 

The "absence of meaningful choice" for 
these residents, who find the rent in- 
creased after their mobile homes have 
become affixed to the land, serves to 
meet the class action requirement of 
procedural unconscionability. . . . 
As a rule, the relationship that exists 
between park owner and resident clearly 
outweighs any other factor in deter- 
mining the effect of the increase on 
individual residents. This circumstance 
is shared equally by each member of the 
park. Thus, the alleged unconscionability 
of such an increase lends itself to proof 
in the class action format.* 13 FLW at 
569 (emphasis supplied). 

[*To the extent that some of the class 
members may not occupy the same position, 
the court is always at liberty to desig- 
nate subclasses. See Imperial Towers 
Condominium, Inc. v. Brown, 338 So.2d 
1081 (Fla. 4th D.C.A. 1976).1 

It is clear that the grossly unequal bargaining position 

of the mobile home owner vis-a-vis the park owner has little to 

do with the individual circumstances of education, net worth, 

etc., and very much to do with the demonstrable burden of pulling 
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up  s takes  and a p o t e n t i a l  for economic  b l a c k m a i l  t h a t  is  e q u a l l y  

a b h o r r e n t  whether  a p p l i e d  t o  t h e  w e a l t h y  r e t i r e e ,  t h e  l a b o r e r  o f  

l i m i t e d  means or t o  t h e  soc i a l  s e c u r i t y  p e n s i o n e r .  Pearce, e t  a l .  

v. Dora1 M o b i l e  H o m e  V i l l a s ,  I n c . ,  5 2 1  So.2d 282, 284 ( F l a .  2d 

D.C.A. 1 9 8 8 ) .  Thus ,  t h e  i n d i v i d u a l  c i r c u m s t a n c e s  o f  e a c h  m o b i l e  

home owner i n  a n  u n c o n s c i o n a b l e  r e n t  a c t i o n  is  n o t  d e t e r m i n a t i v e  

o f  t h e  i s s u e  o f  p r o c e d u r a l  u n c o n s c i o n a b i l i t y ;  r a t h e r ,  t h e  v e r y  

p o s i t i o n  o f  t h e  m o b i l e  home owners  r e l a t i v e  t o  t h e  park owner 

e s t a b l i s h  t h e i r  " lack o f  a m e a n i n g f u l  c h o i c e "  as a matter o f  law. 

The a rgumen t  t h a t  t h e  Lanca  d e c i s i o n  and t h e  a d o p t i o n  of 

F la .  R. C iv .  P. 1 .222  i n t e n d  to  g i v e  a u t o m a t i c  c lass  s t a n d i n g  

o n l y  t o  m o b i l e  home owners '  a s s o c i a t i o n s ,  n o t  i n d i v i d u a l  m o b i l e  

home owners  a c t i n g  t o g e t h e r ,  is w i t h o u t  merit  and c o n t r a r y  t o  t h e  

express l a n g u a g e  o f  t h e  Lanca  o p i n i o n .  Also, t h e  a rgument  t h a t  

r e n t  d i s p u t e s  are  n o t  matters of s h a r e d  i n t e r e s t  and t h e r e f o r e ,  

n o t  t h e  proper s u b j e c t  of a c lass  a c t i o n  is  c o n t r a r y  t o  t h i s  

C o u r t ' s  h o l d i n g  i n  Lanca .  C lea r ly ,  t h e  i n t e n t  o f  t h e  Lanca  d e c i -  

s i o n  is t o  p r o v i d e  t h e  m o b i l e  home o w n e r s ,  r e g a r d l e s s  o f  whe the r  

t h e y  are o r g a n i z e d  as  a n  i n c o r p o r a t e d  a s s o c i a t i o n  or a c t i n g  to- 

g e t h e r  as i n d i v i d u a l  home o w n e r s ,  w i t h  an  e f f e c t i v e  p r o c e d u r a l  

f o r m a t  ( i . e . ,  a c lass  a c t i o n )  t o  c h a l l e n g e  u n c o n s c i o n a b l e  r e n t s  

c h a r g e d  across t h e  boa rd  by t h e  park owner .  1 3  FLW a t  569 (App. 

6 2 ) .  

I n  Lanca ,  a f t e r  a d o p t i n g  F la .  R. C iv .  P. 1.222 and  

s t a t i n g  t h a t  t h e  a s s o c i a t i o n  c a n  act  as c lass  r e p r e s e n t a t i v e ,  

t h i s  C o u r t  h o l d s  t h a t  t h e  C o u n t e r c l a i m  f o r  u n c o n s c i o n a b l e  r e n t  

c a n  i t s e l f  be m a i n t a i n e d  as  a c lass  a c t i o n  - w i t h o u t  any  l i m i t a -  
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t i o n s  or r e s t r i c t i o n s  t h a t  t h e  i n d i v i d u a l  m o b i l e  home owners  

a c t i n g  t o g e t h e r  c a n n o t  m a i n t a i n  s u c h  an  a c t i o n .  13 F.L.W. a t  569. 

I n  f a c t ,  i n  s u p p o r t  of i ts  c o n c l u s i o n  t h a t  t h e  " a b s e n c e  of 

m e a n i n g f u l  choice ' '  f o r  m o b i l e  home owners  s e r v e s  to  meet t h e  

c lass  a c t i o n  r e q u i r e m e n t  of p r o c e d u r a l  u n c o n s c i o n a b i l i t y ,  t h i s  

C o u r t  c i t e s  cases, i n c l u d i n g  C h i e f  J u d g e  S h a r p ' s  w r i t t e n  d i s s e n t  

i n  t h e  i n s t a n t  a c t i o n ,  which i n v o l v e d  i n d i v i d u a l  home owners  

a c t i n g  t o g e t h e r  as a class.  1 3  F.L.W. a t  569. I n  l i g h t  of t h i s  

C o u r t ' s  c lear  e x p r e s s i o n  of i t s  i n t e n t i o n  i n  Lanca ,  t h e  a r g u m e n t s  

r a i s e d  i n  s u p p o r t  o f  t h e  R e s p o n d e n t s '  p o s i t i o n  are i l l o g i c a l .  

I n  t h e  i n s t a n t  case, i t  is u n c o n t r o v e r t e d  t h a t  t h e  

P e t i t i o n e r s  were a l l  s u b j e c t  to  t h e  same u n i l a t e r a l ,  across t h e  

boa rd  r e n t a l  i n c r e a s e  by t h e  R e s p o n d e n t s ,  t h e  r e n t a l  i n c r e a s e  was 

imposed a f t e r  t h e i r  i n i t i a l  r e n t a l  a g r e e m e n t ,  and b e c a u s e  t h e y  

were a l l  "cemented" i n t o  t h e  park t h e y  f a c e d  t h e  dilemma of 

e i t h e r  a c c e p t i n g  t h e  r e n t a l  i n c r e a s e ,  s e l l i n g  t h e i r  m o b i l e  homes 

or u n d e r t a k i n g  t h e  c o n s i d e r a b l e  e x p e n s e  and bu rden  o f  u p r o o t i n g  

and moving. See P e t i t i o n e r s '  S t a t e m e n t  of t h e  Facts .  I n  a d d i -  

t i o n ,  as t h e  R e s p o n d e n t s  acknowledged  on  page  4 of t h e i r  Amended 

I n i t i a l  B r i e f  (Answer B r i e f ) ,  a m o b i l e  homeowners a s s o c i a t i o n  d i d  

e x i s t  and t h e  t r i a l  c o u r t  i n  t h e  i n s t a n t  case made i t  a p a r t y  t o  

t h i s  a c t i o n .  

The R e s p o n d e n t s '  c o n t e n t i o n  t h a t  t h e  Lanca  d e c i s i o n  can-  

n o t  or s h o u l d  n o t  be  a p p l i e d  r e t r o a c t i v e l y  to  d e c i d e  t h e  i n s t a n t  

case i s  i n c o r r e c t  and w i t h o u t  any  b a s i s  i n  t h e  law. S e e  e .g .  

A v i l a  S o u t h  Condominium A s s o c i a t i o n  v. Kappa Corp., 347 So.2d 599 

(F la .  1977). 
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I1 

THE TRIAL COURT D I D  NOT ERR AS ALLEGED BY 
THE RESPONDENTS. 

I n  t h e i r  I s s u e s  I1 t h r o u g h  V,  t h e  R e s p o n d e n t s  a l l e g e  

numerous e r rors  by t h e  t r i a l  c o u r t  and seek t h i s  C o u r t ' s  r e v i e w  

o f  same. S i n c e  i t  h a s  a c c e p t e d  j u r i s d i c t i o n  i n  t h i s  appeal, t h i s  

C o u r t  may dispose o f  a l l  c o n t e s t e d  i s s u e s .  See g e n e r a l l y ,  13 

Fla .  J u r . 2 d  C o u r t s  and J u d g e s  S54;  Bould  v. T o u c h e t t e ,  349 So.2d 

1181 (Fla .  1 9 7 7 ) .  

However, t h e  P e t i t i o n e r s  u r g e  t h i s  C o u r t  t o  e x e r c i s e  i t s  

d i s c r e t i o n  and summar i ly  r e j ec t  t h e  new i s s u e s  r a i s e d  by t h e  

Responden t s  s i n c e  t h e y  were e i t h e r  n o t  r a i s e d  on  appeal to  t h e  

F i f t h  D i s t r i c t  C o u r t  of Appeal or t h e  t r i a l  c o u r t ' s  d e c i s i o n s  

were a f f i r m e d  by t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appeal (see App. -R;  

Per Cur iam A f f i r m e d  D e c i s i o n  f i l e d  on December 29 ,  1987;  App. 6), 

t h e y  were n o t  raised by t h e  P e t i t i o n e r s  i n  t h i s  appeal, t h e y  b e a r  

no r e l a t i o n s h i p  t o  t h e  c o n f l i c t  of pr ior  a u t h o r i t i e s  upon which 

t h i s  C o u r t  a c c e p t e d  j u r i s d i c t i o n  of t h i s  c a u s e  and t h i s  C o u r t  

a c c e p t e d  j u r i s d i c t i o n  and d i s p e n s e d  w i t h  o r a l  a rgumen t  a t  l e a s t  

i n  par t  b e c a u s e  o f  t h e  l i m i t e d  i s s u e s  p r e s e n t e d  and t h e  C o u r t ' s  

r e c e n t  d e c i s i o n  i n  Lanca Homeowners, I n c . ,  e t  a l . ,  v. L a n t a n a  

Cascade  of Palm Beach ,  L t d . ,  e t  a l . ,  13  F.L.W. 568 (F la .  Sept. 22, 

1 9 8 8 ) .  F u r t h e r ,  t h e  P e t i t i o n e r s  r e s p o n d  t o  t h e  new i s s u e s  r a i s e d  

by t h e  R e s p o n d e n t s  as f o l l o w s :  

( a )  THE TRIAL COURT D I D  NOT ERR I N  F I N D I N G  THE 
PROPOSED LOT RENTAL INCREASE WAS UNCONSCION- 
ABLE (RESPONDENTS' ISSUE 11). 
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On J u n e  4 ,  1984,  C h a p t e r  83 ,  P a r t  111, F l o r i d a  S t a t u t e s ,  

was r e p e a l e d  and C h a p t e r  723,  F l o r i d a  S t a t u t e s ,  was s i m u l t a n e o u s -  

l y  e n a c t e d .  The t r i a l  c o u r t ,  by i t s  o r d e r  d a t e d  J u l y  9 ,  1985,  

d i r e c t e d  t h e  P e t i t i o n e r s  to  amend t h e i r  c o m p l a i n t  for unconsc ion -  

a b l e  r e n t  to  p l e a d  Chapter 723,  F l o r i d a  S t a t u t e s  ( R  1924-1927) .  

On J u l y  24, 1985,  t h e  P e t i t i o n e r s  f i l e d  a n  Amended C o m p l a i n t  f o r  

u n c o n s c i o n a b l e  r e n t  under  S e c t i o n  723.033,  F l o r i d a  S t a t u t e s  ( R  

1956-2002) .  On Augus t  2 ,  1985,  t h e  R e s p o n d e n t s  answered  t h e  

Amended C o m p l a i n t  by d e n y i n g  a l l  mater ia l  a l l e g a t i o n s  ( R  2034-2036) .  

T h e r e f o r e ,  t h e  R e s p o n d e n t s '  a rgumen t  c o n c e r n i n g  t h e  p r o p o s e d  l o t  

r e n t a l  i n c r e a s e  and t h e  a p p l i c a b i l i t y  o f  C h a p t e r  83 ,  P a r t  111, 

F l o r i d a  S t a t u t e s  is e n t i r e l y  i n a p p r o p r i a t e  and must  be  r e j e c t e d  

i n  t h e  i n s t a n t  case. 

F u r t h e r ,  t h e  R e s p o n d e n t s '  a rgumen t  t h a t  s i n c e  t h e  home 

owners  had r e f u s e d  t o  s i g n  t h e  r e n t a l  a g r e e m e n t ,  t h e r e  was no  l o t  

r e n t a l  ag reemen t  and t h e r e f o r e ,  t h e  t r i a l  c o u r t  c o u l d  n o t  f i n d  

t h e  i n c r e a s e d  r e n t  u n c o n s c i o n a b l e  is  a b s u r d .  Mobi l e  home owners  

are n o t  r e q u i r e d  to  s i g n  l eases ,  and i n  t h e  a b s e n c e  o f  w r i t t e n  

leases,  t h e  r e q u i r e d  s t a t u t o r y  p r o v i s i o n s  s h a l l  be  deemed t o  be 

pa r t  of t h e  r e n t a l  a g r e e m e n t .  See S e c t i o n  83.760,  F l o r i d a  

S t a t u t e s  (1983)  and  S e c t i o n  7 2 3 . 0 3 1 ( 2 ) ,  F l o r i d a  S t a t u t e s .  The 

u n i q u e  t e n a n c y  o f  a m o b i l e  home owner b e g i n s  when he f i r s t  a s s u -  

m e s  occupancy  i n  t h e  park,  c o n t i n u e s  and c a n  o n l y  be t e r m i n a t e d  

i n  a c c o r d a n c e  w i t h  t h e  s t a t u t o r y  p r o v i s i o n s  g o v e r n i n g  e v i c t i o n  

[ S e c t i o n  83 .759 ,  F l o r i d a  S t a t u t e s  (1983)  and  S e c t i o n  723.061,  

F l o r i d a  S t a t u t e s  a lso,  see S e c t i o n  83.760 (1) and S e c t i o n  

7 2 3 . 0 3 1 ( 9 ) ]  or by t h e  m o b i l e  home owner v o l u n t a r i l y  v a c a t i n g  t h e  
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l o t .  A f t e r  t h e  i n i t i a l  l o t  r e n t a l  ag reemen t  h a s  been  e n t e r e d  

i n t o ,  t h e  t e n a n c y  i s  u n a f f e c t e d  by t h e  m o b i l e  home owners '  r e f u s a l  

to  s i g n  a new w r i t t e n  ag reemen t  and t h e y  are  l e g a l l y  bound by t h e  

terms of t h e  t e n a n c y  as imposed by t h e  park o w n e r ' s  i n i t i a l  d i s -  

c l o s u r e s  and by C h a p t e r  723,  F l o r i d a  S t a t u t e s .  See S e c t i o n  83.754, 

S e c t i o n  83.755 and  S e c t i o n  83.764,  F l o r i d a  S t a t u t e s  (1983)  and  

S e c t i o n s  723.031,  723.032 and  723.033,  F l o r i d a  S t a t u t e s .  Apparen t -  

l y  t h e  Responden t s  a r g u e  t h a t  i f  a new lease  is n o t  s i g n e d  by t h e  

m o b i l e  home owners  as i n  t h e  i n s t a n t  case, t h e y  lack  s t a n d i n g  t o  

f i l e  an  a c t i o n  under  S e c t i o n  723.033,  F l o r i d a  S t a t u t e s .  B u t ,  i f  

t h e y  d o  s i g n  t h e  new lease  w i t h  t h e  p r o p o s e d  r e n t  i n c r e a s e  t h e y  

c o u l d  be b a r r e d  from p r o s e c u t i n g  an  u n c o n s c i o n a b l e  r e n t  a c t i o n  

under  t h e  same s e c t i o n  o f  C h a p t e r  723  by t h e  d o c t r i n e s  of estop- 

pe l  and w a i v e r  and a p p l i c a b l e  c o n t r a c t  l a w .  The F l o r i d a  cases 

c o n c e r n i n g  u n c o n s c i o n a b l e  r e n t ,  i n c l u d i n g  t h e  i n s t a n t  case, 

i n v o l v e  r e n t s  which were i n c r e a s e d  u n i l a t e r a l l y  by t h e  park owner 

a t  t h e  end o f  t h e  r e n t a l  period. See e.g.  A s h l i n g  E n t e r p r i s e s ,  

I n c .  v. Browning,  487 So.2d 56 (F la .  3d D.C.A. 1 9 8 6 ) ;  Appel v. 

Scot t ,  479 So.2d 800 (F la .  2d D.C.A. 1 9 8 5 ) .  I n  Appel, no  w r i t t e n  

l ease  ag reemen t  e x i s t e d  and t h e  park owner a r g u e d  t h a t  s i n c e  t h e  

t e n a n t s  had c o n t i n u e d  t o  r e s i d e  i n  t h e  park a f t e r  t h e  r e n t a l  

i n c r e a s e s ,  t h e y  had i m p l i e d l y  a g r e e d  t o  pay t h e  r e n t a l  i n c r e a s e s .  

479 So.2d a t  801-802. The appel la te  c o u r t  d i s a g r e e d  and found  

t h a t  t he re  was a bona f i d e  d i s p u t e  o v e r  whe the r  t h e  r e n t a l  

i n c r e a s e s  were u n c o n s c i o n a b l e  and s t a t e d :  

A p p e l l a n t s  have d e p o s i t e d  a sum repre- 
s e n t i n g  t h e  i n c r e a s e s  i n t o  t h e  c o u r t  
r e g i s t r y .  The r i g h t  o f  t h e  a p p e l l a n t s  
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n o t  to  p a y  t h e s e  i n c r e a s e s  is d e p e n d e n t  
upon whe the r  t h e  amount of i n c r e a s e s  
are  u n c o n s c i o n a b l e .  

. . .  
A d e c l a r a t i o n  by t h e  c o u r t  would e i t h e r  
e s t a b l i s h  t h e  a p p e l l a n t s '  r i g h t  n o t  to  
pay  t h e  i n c r e a s e s  or e s t a b l i s h  t h e  
appel lees '  r i g h t  to  col lect  t h e  i n c r e a s e s .  
479 So.2d a t  803. 

I n  s u p p o r t  o f  t h e i r  p o s i t i o n ,  t h e  R e s p o n d e n t s  c i t e  S t a t e  

of F lo r ida  v. DeAnza Corp., 416 So.2d 1173 (Fla .  5 t h  D.C.A. 1 9 8 2 ) .  

The appel la te  c o u r t ,  i n  DeAnza, u p h e l d  t h e  d i s m i s s a l  o f  a com- 

p l a i n t  for u n c o n s c i o n a b l e  r e n t  b e c a u s e  i t  d i d  n o t  a l l e g e  t h a t  t h e  

lessees were bound by a n y  a g r e e m e n t  to  p a y  t h e  i n c r e a s e d  r e n t a l  

( e m p h a s i s  s u p p l i e d ) .  T h e r e  was no  f i n d i n g  t h a t  t h e  m o b i l e  home 

owners  i n  DeAnza were n o t ,  i n  f a c t ,  bound t o  p a y  t h e  i n c r e a s e d  

r e n t a l .  I n  t h e  i n s t a n t  case, t h e  r e c o r d  is  replete  w i t h  e v i d e n c e  

t h a t  t h e  P e t i t i o n e r s  were l e g a l l y  bound to  pay  t h e  r e n t a l  

i n c r e a s e  or t h e y  would be  e v i c t e d  and lose t h e i r  i n v e s t m e n t .  The 

R e s p o n d e n t s '  s t a t e m e n t  t h a t  t h e  P e t i t i o n e r s  d i d  n o t  a l l e g e  t h a t  

t h e y  were bound by a n y  a g r e e m e n t  to  pay  t h e  i n c r e a s e d  r e n t  is  

u n t r u e  and r e f u t e d  by t h e  r e c o r d  i n  t h i s  c a u s e .  See P e t i t i o n e r s '  

Amended C o m p l a i n t  ( R  1956-2002) .  

F i n a l l y ,  t h e  R e s p o n d e n t s '  s t a t e m e n t ,  w i t h o u t  any  sup-  

p o r t i n g  a u t h o r i t y ,  t h a t  i t  h a s  been  t h e  pract ice  t o  a d v i s e  t e n a n t s  

to  s i g n  t h e  lease and t h e n  proceed w i t h  t h e i r  u n c o n s c i o n a b l e  r e n t  

claims is unfounded,  u n t r u e  and i m p e r m i s s i b l e  s p e c u l a t i o n .  

(b)  THE PETITIONERS ARE ENTITLED TO RECOVER 
THEIR REASONABLE ATTORNEY'S FEES AS 
AWARDED BY THE TRIAL COURT (RESPONDENTS ' 
ISSUE 111). 

As found by t h e  t r i a l  c o u r t ,  t h e r e  was a m o b i l e  home l o t  
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r e n t a l  a g r e e m e n t ,  as  d e f i n e d  i n  S e c t i o n  723.003(3), i n  t h e  

i n s t a n t  case and t h e  R e s p o n d e n t s '  a rgumen t  t h a t  t h e r e  c a n  be no  

award o f  f e e s  f a i l s  f o r  t h i s  r e a s o n  and t h o s e  s e t  f o r t h  i n  sub-  

p a r a g r a p h  (a )  above .  I n  a d d i t i o n ,  t h e  R e s p o n d e n t s '  a p p a r e n t  

a rgument  t h a t  t h e  P e t i t i o n e r s  were n o t  t h e  p r e v a i l i n g  p a r t i e s  i n  

t h e  t r i a l  c o u r t  and t h e r e f o r e  n o t  e n t i t l e d  t o  an  award o f  fees  is 

c o n t r a d i c t e d  by t h e  r e c o r d  i n  t h i s  c a u s e .  S e e  P a r t i a l  F i n a l  

Judgment  ( R  2627-2633) and t h e  Amended F i n a l  Judgment  ( R  2908- 

The R e s p o n d e n t s  now attempt to  r a i se ,  for t h e  f i r s t  

t i m e ,  an a rgument  t h a t  a b s e n t  c o u n s e l ' s  w r i t t e n  f e e  a g r e e m e n t  

w i t h  t h e  P e t i t i o n e r s  t h e r e  is  no b a s i s  i n  t h e  r e c o r d  f o r  t h e  

t r i a l  c o u r t ' s  award of a t t o r n e y ' s  f e e s .  T h i s  i s s u e  was n o t  

r a i s e d  by t h e  R e s p o n d e n t s  i n  t h e i r  appeal t o  t h e  F i f t h  D i s t r i c t  

C o u r t  o f  Appeal and t h e y  have  waived a n y  s u c h  claim ( A p p . - R ) .  

I n  a d d i t i o n ,  t h e  a l l e g a t i o n s  are w i t h o u t  any  f a c t u a l  b a s i s  a s  t h e  

r e c o r d  c o n t a i n s  t h e  t e s t i m o n y  and e v i d e n c e  p r e s e n t e d  by t h e  P e t i -  

t i o n e r s  i n  s u p p o r t  o f  t h e  t r i a l  c o u r t ' s  award o f  a t t o r n e y ' s  f e e s .  

The Responden t s  are  a t t e m p t i n g  t o  impose a b u r d e n  on t h e  

P e t i t i o n e r s  t h a t  n e i t h e r  t h e  e th ics  of t h e  l e g a l  p r o f e s s i o n  no r  

a p p l i c a b l e  law place on  t h e  u n d e r s i g n e d  c o u n s e l ,  to-wit: t h a t  t h e  

fee ag reemen t  w i t h  t h e  P e t i t i o n e r s  must  be  i n  w r i t i n g  t o  be 

e n f o r c e a b l e .  The R e s p o n d e n t s '  p o s i t i o n  is  w i t h o u t  merit .  

(c)  THE TRIAL COURT D I D  NOT ERR I N  FINDING 
THAT THE RESPONDENT CORPORATION WAS AN 
ALTER EGO OF THE RESPONDENTS, ARTHUR E. 
THOMAS AND SHIRLEY THOMAS (RESPONDENTS ' 
ISSUE I V ) .  

The R e s p o n d e n t s ,  for t h e  f i r s t  time i n  t h i s  e n t i r e  pro- 
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appeal. T h e r e  is no q u e s t i o n  t h a t  t h e  R e s p o n d e n t s  must  overcome 

t h e  p r e s u m p t i o n  of c o r r e c t n e s s  t h e  judgment  o f  t h e  t r i a l  c o u r t  

ca r r ies  by making r e v e r s i b l e  error c l e a r l y  appear on t h e  record. 

The r e s p o n s i b i l i t y  is  on  t h e  R e s p o n d e n t s  to  b r i n g  t o  t h i s  C o u r t  

a t r i a l  record c o n t a i n i n g  e v e r y  p h a s e  of t h e  t r i a l  p r o c e e d i n g s  

t h a t  mus t  b e  c o n s i d e r e d  to  f i n d  p r e j u d i c i a l  e r ror .  S e e  F l a .  R. 

App. P. 9 .200.  I t  is w e l l - e s t a b l i s h e d  t h a t  an i s s u e  on appeal 

w i l l  n o t  be r ev iewed  where a mater ia l  p o r t i o n  o f  t h e  r e c o r d  i s  

n o t  i n c l u d e d  i n  t h e  r e c o r d  on appeal o r ,  as i n  t h e  i n s t a n t  case, 

a t r a n s c r i p t  of t h e  e v i d e n c e  r e q u i r e d  to  r e v i e w  t h e  t r i a l  c o u r t ' s  

a c t i o n s  is n o t  i n c l u d e d  i n  t h e  r e c o r d .  See Ben-Hain v. T a c h e r ,  

418 So.2d 1107  (F la .  3d D.C.A. 1 9 8 2 ) ;  F i r k e l  v.  F i r k e l ,  3 9 1  So.2d 

351  (F la .  5 t h  D.C.A. 1 9 8 0 ) .  The d e t e r m i n a t i o n  and c e r t i f i c a t i o n  

o f  t h e  P e t i t i o n e r s '  c lass  a c t i o n  s h o u l d  be a f f i r m e d  on  t h i s  b a s i s  

a l o n e .  

T h i s  C o u r t ' s  d e c i s i o n  i n  Lanca  Homeowners, I n c . ,  e t  a l .  

v. L a n t a n a  Cascade  of Palm Beach ,  L t d . ,  e t  a l . ,  13 F.L.W. 568 

(F la .  Sept.  22, 1988)  i s  c o n t r o l l i n g  o f  t h e  R e s p o n d e n t s '  a r g u m e n t s  

on t h i s  i s s u e .  The d e c i s i o n  i n  Lanca e s t a b l i s h e s ,  as  a matter of 

l a w ,  t h e  P e t i t i o n e r s '  a b i l i t y  t o  m a i n t a i n  t h e  i n s t a n t  c a u s e  as a 

class a c t i o n .  The R e s p o n d e n t s '  a r g u m e n t s  must  be  r e j e c t e d .  

CONCLUSION 

T h i s  C o u r t ' s  o p i n i o n  i n  Lanca Homeowners, I n c . ,  e t  a l .  

v. L a n t a n a  Cascade o f  Palm Beach,  L t d . ,  e t  a l . ,  13 F.L.W. 568 

(F la .  Sept.  22, 1 9 8 8 ) ,  is d i s p o s i t i v e  of t h e  i n s t a n t  appeal and 

e s t a b l i s h e s  t h a t  p r o c e d u r a l  u n c o n s c i o n a b i l i t y  e x i s t s  as  a matter 
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. 
c e e d i n g ,  now o b j e c t  t o  t h e  t r i a l  c o u r t ' s  f i n d i n g  t h a t  t h e  cor- 

p o r a t i o n  was an  a l t e r  e g o  o f  t h e  i n d i v i d u a l  Responden t s  and 

a p p a r e n t l y  a r g u e  t h a t  t h e  t r i a l  c o u r t ' s  f i n d i n g  is  r e v e r s i b l e  

e r ror .  The R e s p o n d e n t s  n e i t h e r  o b j e c t e d  to  t h e  p r e s e n t a t i o n  o f  

e v i d e n c e  a t  t r i a l  c o n c e r n i n g  t h e  " a l t e r  ego" t h e o r y  (and  t h e r e -  

f o r e  t h e  same was t r i e d  w i t h  t h e i r  c o n s e n t )  n o r  d i d  t h e y  r a i se  

t h i s  i s s u e  on appeal t o  t h e  F i f t h  D i s t r i c t  C o u r t  of Appeal ( A p p . - R ) .  

The R e s p o n d e n t s '  f a c t u a l  a l l e g a t i o n s  are u n s u p p o r t e d  by 

t h e  r e c o r d  i n  t h i s  c a u s e ,  b u t  a n y  f u r t h e r  d i s c u s s i o n  is  unne- 

c e s s a r y  as t h e  R e s p o n d e n t s  have waived t h e i r  o b j e c t i o n  t o  t h e  

t r i a l  c o u r t ' s  f i n d i n g  and t h e  a r g u m e n t s  c o n t a i n e d  i n  t h i s  I s s u e  

I V  must  be  rejected.  

( d )  THE TRIAL COURT D I D  NOT ERR I N  APPROVING 
AND CERTIFYING THE CLASS ACTION (RFSPON- 
DENTS' ISSUE V )  . 

Al though  t h e  R e s p o n d e n t s  d i d  p r e v i o u s l y  a r g u e  t h a t  t h e  

t r i a l  c o u r t  erred by a p p r o v i n g  and  c e r t i f y i n g  t h e  i n s t a n t  a c t i o n  

as a c lass  a c t i o n ,  t h e y  are  r a i s i n g  t h e  s p e c i f i c  a r g u m e n t s  con- 

t a i n e d  i n  t h e i r  Amended I n i t i a l  B r i e f  (Answer B r i e f )  f o r  t h e  

f i r s t  t i m e  i n  t h i s  C o u r t .  I n  a d d i t i o n ,  t h e  o b j e c t i o n s  now raised 

by t h e  R e s p o n d e n t s  were n o t  made to  t h e  t r i a l  c o u r t  e i t he r  d u r i n g  

t h e  h e a r i n g  on  c lass  c e r t i f i c a t i o n  or a f t e r  t h e  o r d e r  was e n t e r e d  

c e r t i f y i n g  t h e  c lass .  The R e s p o n d e n t s  have  waived any  o b j e c t i o n  

and c e r t a i n l y ,  t h e  spec i f ic  a r g u m e n t s  now r a i s e d  b e f o r e  t h i s  

C o u r t  . 
I n  a d d i t i o n ,  t h e  R e s p o n d e n t s  f a i l e d  t o  i n c l u d e  t h e  

t r a n s c r i p t  of t h e  c lass  c e r t i f i c a t i o n  h e a r i n g  i n  t h e  record on  
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o f  law f o r  i n d i v i d u a l  m o b i l e  home owners  a c t i n g  t o g e t h e r  as a 

class i n  an  u n c o n s c i o n a b l e  r e n t  case. 

For t h e  r e a s o n s  d i s c u s s e d  i n  t h e  P e t i t i o n e r s '  b r i e f s  

s u b m i t t e d  i n  t h i s  c a u s e ,  t h e  a r g u m e n t s  r a i s e d  by t h e  R e s p o n d e n t s  

and t h e  A m i c i ,  FMHA and C l u b  Wildwood, are w i t h o u t  merit and 

i n a p p l i c a b l e  t o  t h e  i n s t a n t  case and t h e  r e c o r d  o n  appeal. The re -  

fore,  t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appeal's o p i n i o n  i n  t h e  i n s t a n t  

case h o l d i n g  t h a t  p r o c e d u r a l  u n c o n s c i o n a b i l i t y  c a n n o t  be p roven  

i n  a c lass  a c t i o n  is i n c o r r e c t  and must  be  r e v e r s e d  w i t h  i n s t r u c -  

t i o n s  to  t h e  appe l l a t e  c o u r t  to  r e i n s t a t e  i t s  Per Curiam D e c i s i o n  

a f f i r m i n g  t h e  judgmen t s  of t h e  t r i a l  c o u r t  and i t s  award of 

a t t o r n e y ' s  fees and costs to  t h e  P e t i t i o n e r s .  
mc). R e s p e c t f u l l y  s u b m i t t e d  t h i s  a d a y  o f  December, 1988. 
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