
, ’- 

IN THE SUPREME COURT OF FLORIDA 

THE FLORIDA BAR, 

Complainant, 

vs. 

JAMES C. McKENZIE, 

Respondent. 

Case No. 
TFB Nos. 

C r  

7 2  , 575  
87- 23,020 (06E) 
87- 23,023 (06E) 

RESPONDENT’S REPLY BRIEF 

JAMES C. McKENZIE, Respondent 

Clearwater, FL 34618 
P.O. Box 4579 /’ 

( 8 1 3 )  442- 6758 



REPLY TO FLORIDA BAR ANSWER BRIEF 

Sticking out like a sore thumb in Bar counsel's 

Answer Brief is her total non-mention or defense to the 

key issues; to wit, the perjured testimony of Ms. Shrock 

and Bar counsel's deceitful introduction of Ms. Shrock's 

1984 Petition to attempt to gain the marital home, as 

proof showing Ms. Shrock knew nothing of her later attempt 

to have her rehabilitative alimony of 2 years converted 

into permanent periodic alimony, or her suit to negate her 

signed agreement to sell her home with a realtor. Thereby 

attempting to make respondent the "fall guy", so to speak, 

for doing things his client did not authorize or even know 

about. Its introduction has no relevance except to deceive. 

Perhaps Bar counsel felt if she didn't mention or 

defend same or call attention thereto,(because she really 

had no defense) any attempt by her to defend would only 

spotlight the matters further and call attention to her 

role therein. Sort of the ostrich head in the sand 

approach. 



REPLY TO BAR'S STATEMENT O F  THE FACTS 

B a r  Counsel MAHON'S account  as  s t a t e d  i n  h e r  

Sta tement  of t h e  Facts and of t h e  C a s e  shows aga in  h e r  

d e c e i t f u l  conduct  of t h i s  case beginning on page 1 of 

h e r  Statement.  She a t t empt s  t o  p r e j u d i c e  by us ing  

matters n o t  found as  v i o l a t i o n s .  N o t  on ly  d i d  t h e  

Referee  n o t  f i n d  B a r ' s  E x h i b i t  N o .  1 6  of  any consequence 

nor  f i n d  B a r ' s  E x h i b i t  N o .  1 7  of any consequence (as  

found on page 2 of t h e  B a r ' s  B r i e f ) ,  b u t  t h a t  B a r  

Counsel MAHON omi t ted  s i g n i f i c a n t  language r e l a t i n g  t o  

B a r  E x h i b i t  N o .  1 6 ;  t o  w i t ,  t h a t  s a i d  l e t te r  states a f t e r  

h e r  quoted f i r s t  paragraph as  fol lows:  

" I n s t e a d  of h i s  sending you an o rde r  

which d e n i e s  M r .  Lanham's Motion f o r  

Contempt and an o r d e r  r e q u i r i n g  him 

t o  produce v a r i o u s  documents which 

would appear  on s a i d  Order - he t o t a l l y  

i gno res  same and r e f u s e s  t o  draw up an 

a p p r o p r i a t e  o r d e r  which t h e  c o u r t  

r e p o r t e r  has  i n  h e r  no t e s" .  

Sa id  l e t t e r  f u r t h e r  goes on t o  s t a te  as  fol lows:  

" M r .  Lanham c e r t a i n l y  has  t h e  r i g h t  t o  

appea l  whatever o r d e r  t h a t  may be e n t e r e d  

r ega rd ing  s a m e  and u n t i l  M r .  Davis draws 

same and p r e s e n t s  it t o  you f o r  s i g n a t u r e  

t h i s  case w i l l  con t inue  t o  s t a g n a t e . "  
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Counsel c e r t a i n l y  has  a r i g h t  t o  object  t o  

any proposed order ( h e r e  ant "arrest" o r d e r  before 

any order was e n t e r e d  t e l l i n g  c l i e n t  what he w a s  

supposed t o  p roduce) .  

Then a s  r e g a r d s  t o  B a r ' s  E x h i b i t  No. 1 7 ,  

a lso one i n  which t h e  Referee  found no cause ,  t h a t  

le t ter  of February 7 ,  1986  w a s  a memorandum w r i t t e n  by 

respondent  having s o l e l y  t o  do wi th  t h e  proper  pro-  

cedure  under t h e  r u l e s  t o  be fol lowed on d i scovery  

matters .  I t  w a s  r ega rd ing  t h e  m e r i t s  of t h e  case 

p e r t a i n e d  t o  t h e  l a w  and w a s  accord ing ly  q u i t e  appro-  

p r i a t e .  

B r i e f ,  it i s  p e r f e c t l y  proper  according t o  t h e  Canons 

on E t h i c s  t o  communicate wi th  t h e  c o u r t  provided copy 

A s  w e  have seen be fo re  i n  r e sponden t ' s  I n i t i a l  

i s  s e n t  t o  opposing counse l .  

Then on page 3 of B a r  Counsel MAHON'S State-  

ment, she  t a l k s  about  t h e  le t ter  t h a t  M r .  DAVIS pu rpo r t ed ly  

claimed t o  have s e n t  t o  The F l o r i d a  B a r  i n  which she states 

on page 3 ,  as  a f a c t ,  t h a t  M r .  D A V I S  " d i d  n o t  receive a 

copy of t h e  s a m e . "  

I t  i s  n o t  a s t a t emen t  of f a c t  it i s  simply a c l a i m  by M r .  

DAVIS he d i d  n o t  r e c e i v e  a copy of t h e  s a m e ;  however, she 

f u r t h e r  states on page 8 t h e r e o f ,  t h a t  M r .  DAVIS t e s t i f i e d  

he  s e n t  "a copy of h i s  g r ievance  l e t t e r  t o  Judge O'Brien 

because he wanted t h e  r e sponden t ' s  le t ter  w r i t i n g  t o  t h e  

That  should have a c o r r e c t i o n  t o  it. 
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c o u r t  t o  s t o p  and he  f e l t  t h e  c o u r t  should know he  

had taken t h e  matter  t o  The F l o r i d a  B a r . "  W e l l ,  t h a t  

wasn ' t  h i s  test imony a t  a l l ,  i n  f a c t ,  he t e s t i f i e d  as 

fol lows:  

"Because I f e l t  l i k e  t h e  c o u r t  

should know t h a t  I w a s  - - - 
or  what I had done t h a t  I w a s  t a k i n g  

t h e  m a t t e r  t o  The F l o r i d a  B a r . "  

(Using t h e  symbols i n  t h e  B a r ' s  

Br ie f  TR 2,P.l39,L 23-25). 

Even t h i s  s t a t emen t  by M r .  DAVIS looks  l i k e  

it may c o n t a i n  a Freudian s l i p ,  where he made t h e  

s ta tement  t h a t  "Because I f e l t  l i k e  t h e  c o u r t  should 

know t h a t  I w a s  - - - I' what he  probably w a s  going t o  

s t a te  w a s  t h a t  he  " w a s  going t o  t a k e  t h e  matter t o  The 

F l o r i d a  B a r . " ,  admi t t i ng  t h a t  he  had i n  f a c t  n o t  y e t  

a l r e a d y  taken it t o  The F l o r i d a  B a r ,  an  admission by him 

t h a t  he  i n  f a c t  d i d  n o t  w r i t e  such le t te r  t o  The F l o r i d a  

B a r .  The only  word t h a t  f i t s  t h e  ' I -  - - 'I i s  t h e  word 

Itgoing". 

F u r t h e r ,  on page 4 of B a r  Counsel MAHON'S 

Statement  she makes t h i s  fo l lowing  remark: 

"The respondent  t e s t i f i e d  a t  t h e  f i n a l  

hea r ing  t h a t  he  s e n t  a copy of h i s  

le t ter  da t ed  A p r i l  1 8 ,  1986 t o  Judge 

O'Brien i n  o r d e r  t o  make M r .  Davis 

look bad i n  t h e  eyes  of t h e  judge. (TR2,p268,L 1- 9 ) "  
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I n  f a c t ,  h e r  s t a t emen t  i n  t h a t  regard i s  

t o t a l l y  f a l s e  when she  s a y s  t h e  t es t imony  w a s  " t o  

make M r .  DAVIS 

I n  f a c t ,  l i n e s  

"Q. 

A. 

Q. 

A. 

Q. 

A. 

She 

t h e  Facts t h a t  

look bad i n  t h e  eyes  of  t h e  judge".  

1- 9 of h e r  r e f e r e n c e  i s  a s  fo l lows :  

Why do you t h i n k  h e  d i d  t h a t ?  

T o  make m e  look bad i n  h i s  eyes  

so h e  cou ld  g e t  h i s  way w i t h  my 

c l i e n t .  

D o  you t h i n k  t h a t  i s  why h e  d i d  i t ?  

W e l l ,  c e r t a i n l y .  There w a s  no o t h e r  r ea son  t o .  

I s . t h a t  why you s e n t  a copy of your 

A p r i l  1 8 t h  l e t te r  t o  t h e  judge? 

Su re  because  i f  he  a t t e m p t s  t o  d imin i sh  

m e  i n  t h e  j u d g e ' s  eyes ,  I have t o  f i g h t  

t h a t .  It 

conc ludes  on page 5 of ..er S ta tement  of  

Steve Rush ing ' s  l e t te r  "only  i n d i c a t e d  t h a t  

r espondent  f a i l e d  t o  e n c l o s e  a copy of M r .  DAVIS'S le t te r  

o f  A p r i l  1 4 ,  1989." N o t  t h a t  t h e y  had never  r e c e i v e d  it. 

S teve  Rushing had from A p r i l  1 7 ,  1986 t o  A p r i l  25, 1986 

t o  locate M r .  DAVIS'S le t ter  which respondent  i d e n t i f i e d  

as  be ing  from RICHARD C.  DAVIS and d a t e d  A p r i l  1 4 ,  1986, 

y e t ,  it w a s  n o t  l o c a t e d  i n  t h e  o f f i c e s  of  The F l o r i d a  B a r ,  

nor  w a s  it e v e r  mentioned t h a t  t hey  had r e c e i v e d  t h i s  

l e t te r  up and through t h e  t r i a l  of t h i s  m a t t e r  of A p r i l  6 ,  

1989. Steven Rushing's le t ter  of  A p r i l  25 ,  1986, speaks  
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f o r  i t s e l f .  Respondent f e l t ,  t h a t  a t  t h e  t i m e  he 

wrote t h e  l e t t e r  of A p r i l  1 7 ,  1986, t o  The F l o r i d a  

B a r ,  t h a t  if he  enc losed  a copy of s a i d  l e t te r ,  

t h a t  The Florida B a r  would u s e  r e sponden t ' s  copy and 

r e p l y  t h a t  they  had i n  f a c t  r ece ived  t h a t  p a r t i c u l a r  

l e t te r .  Needless t o  s a y r a f t e r  t h e s e  many y e a r s  of 

d e a l i n g  wi th  The F l o r i d a  B a r ,  and t h e  harassment of 

respondent ,  t h a t  respondent  c e r t a i n l y  d i d n ' t  want t o  

g i v e  them something t o  s t a t e  t h a t  t hey  had i n  f a c t  

r ece ived  such l e t te r .  Again, on page 7 of B a r  Counsel 

MAHON'S Statement  she  b r i n g s  up tes t imony of M r .  DAVIS 

t h a t  "it i s  n o t  a local  custom o r  p r a c t i c e  t o  w r i t e  

l e t te rs  t o  a judge." This  w a s  s p e c i f i c a l l y  found by 

t h e  Referee  n o t  a p p l i c a b l e .  That  relates t o  DR 7 - 1 0 6 ( C )  

( 5 )  as  found on page 1 of t h e  R e f e r e e ' s  r e p o r t .  F u r t h e r ,  

t h e  on ly  reason The F l o r i d a  B a r  took t h i s  case up i n  t h e  

f i r s t  p l a c e ,  i s  n o t  because of M r .  DAVIS'S le t te r  of 

A p r i l  1 4 ,  1986, which they  never  r ece ived ,  b u t  it w a s  

taken up from re sponden t ' s  l e t te r  of A p r i l  1 7 ,  1986 t o  

The F l o r i d a  B a r  i n  which respondent  made i n q u i r y  of t h a t  

l e t te r  pu rpo r t ed ly  s e n t  t o  The F l o r i d a  B a r  by M r .  DAVIS ,  

i n  which respondent  complained about  M r .  D A V I S ' S  conduct .  

From t h a t  p o i n t  on The F l o r i d a  B a r  went be r se rk  i n  

a t t empt ing  aga in ,  t o  f i n d  g r i evances  a g a i n s t  respondent .  

This  has  t aken  p l a c e  over t h e  p a s t  11 yea r s .  B e t t e r  than  
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anything, respondent believes that this quite clearly 

shows the "seLective prosecution" of respondent in 

this matter. What lends further credence to respondent's 

assertion that the Bar's harassment treatment of 

respondent is "selective prosecution" in this case, is 

when one considers the Referee's finding, "that respondent 

in the letter exhibits, found that respondent had violated 

DR 7-106(C) (1) .I1 This is the disciplinary rule only 

applicable in a trial, that a lawyer shall not state or 

allude to any matter that he "has no reasonable basis to 

believe is relevant to the case or that will not be 

supported by admissible evidencs". Bar Counsel's assertion 

that because these letter exhibits were not relevant to the 

issue or not supported by admissible evidence, that there- 

fore DR 7-106(C)(l) is violated. It is indeed obvious, not 

only from the heading of this disciplinary rule, which is 

titled TRIAL CONDUCT, but all of the subheads thereunder, 

unquestionably refer to matters during the course of a 

trial, which makes the Referee's finding of respondent's 

violation in this instance totally unwarranted, but it 

proves again the point that the Bar here has chosen to 

selectively prosecute respondent and not Mr. DAVIS because 

Mr. DAVIS'S letters would be equally not "relevant to the 

case and will not be supported by admissible evidence." 

As to COUNT I1 as contained on page 8 of Bar 

Counsel's Statement of the Facts, there is an attempt to 
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gloss over the document that Bar Counsel used during 

the trial to indicate that respondent's client had no 

desire to obtain permanent periodic alimony. Bar 

Counsel states that in September 10, 1984 there was 

a Petition of Modification filed in which the attempt 

was made to secure lump-sum alimony, which as was 

stated on page 8, was denied. However, she vaguely 

mentions that there was another Supplemental Petition 

for Modification seeking permanent alimony, but it 

doesn't say when. As contained in respondent's Appendix, 

that motion and accompanying motion for temporary alimony 

was dated and presumably filed September 23, 1985. Which, 

at the trial of this matter Bar Counsel totally sloughed 

over as though it didn't exist, so as to indicate that 

respondent's client was never interested and didn't know 

anything about the later Petition for permanent alimony. 

This was pure and simple deceit on the part of Bar 

Counsel, attempting to make the Referee believe something 

bther than the fact that respondent's client was interested 

in seeking periodic permanent alimony. 
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On pages 9 and 1 0  of B a r  Counse l ' s  

Sta tement  of t h e  Facts she goes i n t o  t h e  w i tnes s  

THOMAS COLCLOUGH'S tes t imony s t a t i n g  t h a t  respondent  

t r e a t e n e d  t h e  s a i d  THOMAS COLCLOUGH, when i n  e f f e c t ,  

on cross examination,  THOMAS COLCLOUGH t e s t i f i e d  t h a t  

he  w a s  n o t  th rea tendwi th  p h y s i c a l  v io l ence  and t h a t  

he  had no i d e a  what respondent  w a s  r e f e r r i n g  t o  when 

those  specificremarks- w e r e  made. Using B a r  Counse l ' s  

terms of r e f e r e n c e  see (TR l ,p .27,L 4,5, L.10,11). 

A s  t o  page 11 of B a r  Counse l ' s  Answer Br ie f  

i n  h e r  Statemenb of Facts,  she  r e f e r s  i n  t h e  second 

paragraph t h a t  t h e  l a w s u i t  " w a s  f i l e d  a g a i n s t  Judge 

Walker and t h e  o t h e r  p a r t i e s  i n  o r d e r  t o  i n t i m i d a t e  M r .  

COLCLOUGH i n t o  n o t  moving forward wi th  t h e  p a r t i t i o n  

a c t i o n ,  i n  o r d e r  t o  cause  Judge Walker t o  have t o  r ecuse  

himself  from t h e  p a r t i t i o n  a c t i o n  and i n  o r d e r  t o  de l ay  

t h e  sale of t h e  home, so t h a t  he  could  c l a i m  t h e  home as  

permanent alimony f o r  h i s  c l i e n t  i n  a supplemental  

mod i f i ca t ion  a c t i o n . "  A s  r e f e r e n c e  t o  t h e s e  remarks,  she  

p o i n t s  t o  t h e  R e f e r e e ' s  r e p o r t ,  and t o  Volume 1 of t h e  

t r i a l  t r a n s c r i p t  and c e r t a i n  pages t h e r e i n .  Everything 

she s tates t h e r e i n  i s  f a l s e ,  because it i s  n o t  t h a t  way 

i n  t h e  r eco rd .  A s  f a r  as  t h e  R e f e r e e ' s  r e p o r t  i s  con- 

cerned,  t h a t  i s  n o t  evidence.  A s  f a r  as  Volume I ,  T R . 1 ,  

of t h e  t r i a l  t r a n s c r i p t  i s  concerned on page 90  l i n e s  

1 0- 1 2 ,  t h e  on ly  tes t imony t h e r e  i s  t h a t  respondent  s t a t e d  
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t h a t  he  wanted t o  h e l p  h i s  c l i e n t  t o  de l ay  t h e  

p a r t i t i o n  a c t i o n  i f  t h e r e  w a s  any p o s s i b l e  way t o  

de l ay  so t h a t  she  could proceed on h e r  p e r i o d i c  alimony 

case. On page 93 of Volume I which B a r  Counsel r e f e r s  

t o  as  TR 1 l i n e s  5-11, respondent  merely s t a t e d  i n  

response t o  q u e s t i o n s  from B a r  Counsel who asked 

respondent;"So,  i t s  your tes t imony today t h a t  you d i d n " t  

i n t e n d  o r  t h i n k  about  f i l i n g  such a l a w s u i t  p r i o r  t o  

August 9 ,  1985 hea r ing" ;  t o  which respondent  r e p l i e d  t h a t  

he had n o t  or  h a d n ' t  g iven  it any tbught  p a r t i c u l a r l y  

s i n c e  respondent  hadhoped t o  i n t i m i d a t e  M r .  COLCLOUGB 

from going f u r t h e r  wi th  s e l l i n g  t h i s  p rope r ty  i n  t h a t  

f a sh ion .  Re fe r r ing  only  t o  t h e  conve r sa t ion  respondent  

had wi th  COLCLOUGH a f t e r  t h e  August 9 ,  1985 hea r ing .  B a r  

Counsel f u r t h e r  r e f e r s  t o  Volume I ,  ( T R . l  page 105 l i n e s  

5-19) as suppor t ing  t h e s e  remarks a lso .  The on ly  t h i n g  

on page 1 0 5  w a s  when respondent  answered B a r  Counse l ' s  

q u e s t i o n s  i n  which she asked respondent  i f  respondent  had 

f i l e d  a l a w s u i t  a g a i n s t  Judge Walker and t h e  o t h e r  p a r t i e s  

i n  o r d e r  t o  o b t a i n  permanent alimony f o r  your c l i e n t  t o  

which respondent  r e p l i e d  "no, t h a t  wasn ' t  t h e  g i s t  of t h e  

a c t i o n . "  There i s  a b s o l u t e l y  no suppor t  i n  t h e  r eco rd  i n  

B a r  Counse l ' s  r e f e r e n c e  t h e r e t o  t o  suppor t  any of t h e  

remarks t h a t  she  made on page 11 as  conta ined  i n  h e r  

Sta tement  of t h e  Facts. The ba lance  of B a r  Counse l ' s  
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Statement  of  Facts are mainly concerned with  matters 

t r i v a l  t o  t h e  m e r i t s .  

That  t r i v i a  d e a l t  wi th  t h e  s ta tement  on 

page 1 2  of t h e  A n s w e r  Br ie f  t h a t  "Ms Shrock would pay 

$ 2 0 , 0 0 0 . 0 0  t o  h e r  ex-husband f o r  t h e  mar i ta l  home * * * ' I  

Now, even though t h i s  i s  t r i v i a  and i r r e l e v a n t ,  it i s  

i n  h e r  Br ie f  f o r  only  one p a r t i c u l a r  reason ,  and aga in  

only  t o  p r e j u d i c e  and dece ive .  I t  i s  supposed t o  prove 

t h a t  s i n c e  M s .  Shrock had money t o  purchase  h e r  ex- 

husband 's  i n t e r e s t  i n  t h e  mari ta l  home, it shows respondent  

l i e d  when he says  h e  charged h e r  no f e e s  or  costs f o r  such 

l i t i g a t i o n  because she had no money t o  pay f o r  same. I f  

she  had $ 2 0 , 0 0 0 . 0 0  she c e r t a i n l y  could pay f o r  f e e s  and 

costs.  

However, i f  t h e  c o u r t  would look a t  t h e  

d e p o s i t i o n  taken  of M e r i a m  L. Shrock February 2 4 ,  1989, 

vhich i s  i n  t h e  r e c o r d  of t h i s  case, it w i l l  be found on 

page 39 and 4 0  of s a i d  d e p o s i t i o n ,  commencing on page 39, 

l i n e  23 and on page 4 0 ,  l i n e s  1 t o  11, as fol lows:  

" Q .  Would it be s a f e  t o  say you made 

less than  $ 5 , 0 0 0 .  a yea r  a f t e r  you 

w e r e  d ivorced  from George? 

A. Oh, yes .  That  i s  probably so. 

0.  And you d i d n ' t  have any money of your 

own? 

A. NO. 
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Q. I n  o t h e r  words, you c o u l d n ' t  have 

bought t h i s  p roper ty  i f  someone 

d i d n ' t  h e l p  provide t h e  money; 

Is t h a t  c o r r e c t ?  

A. That  i s  c o r r e c t .  

Q. So, it w a s  your mother o r  your f o l k s ,  

one o r  t h e  o t h e r ,  u n l e s s  you g o t  

someother - - 
A. O r ,  sugar  daddy?'' 
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REPLY A S  TO BAR COUNSEL'S ARGUMENT 

Enough has  been s a i d  be fo re  r ega rd ing  

D i s c i p l i n a r y  Rule 7 - 1 0 6 ( C )  (1) rega rd ing  t h e  f ac t  t h a t  a 

lawyer s h a l l  n o t  s ta te  or a l l u d e  t o  any m a t t e r  t h a t  he 

has n o t  reasonable  basis t o  b e l i e v e  i s  r e l e v a n t  or  w i l l  

n o t  be supported by admissible  evidence.  I t  i s  clear,  

7 - 1 0 6 ( C ) ( 1 )  i s  e n t i r e l y  based s o l e l y  upon T r i a l  Conduct. 

W e  a l so  know t h a t  it i s  p e r f e c t l y  p e r m i s s i b l e  t o  

communicate w i t h  t h e  judge i n  t h e  case i f  t h e  otherside 

i s  copied.  Where B a r  Counsel s ays  on page 20  and 2 1  of 

her  B r i e f  t h a t  respondent  knows t h a t  h i s  conduct  i n  t h e  

LANHAM case w a s  improper, t h e r e  i s  no way t h a t  respondent  

eve r  s t a t e d  or  a l l u d e d  t o  t h e  f a c t  t h a t  h i s  conduct  w a s  

improper i n  t h e  le t ters  as conta ined  i n  E x h i b i t s  1 9 ,  2 1 ,  

2 2 ,  and 25.  Enough' has a l r e a d y  been said r ega rd ing  those 

le t ters  and t h e  other let ters prompting those le t ters .  

But t o  c l a s s i f y  or c a t a g o r i z e  respondent  as  knowing t h a t  

h i s  conduct  w a s  improper because he knew t h a t  something 

had t o  be done t o  c o u n t e r a c t  t h e  s c u r r i l o u s  a t tacks  upon 

h i m  by opposing counse l  i s  s t r i c t l y  a non- sequi ter .  A l l  

respondent  could do w a s  t o  f i g h t  f i r e  w i t h  f i r e  because 

it w a s  appa ren t  opposing counse l  M r .  DAVIS w a s  a t t empt ing  

t o  p r e j u d i c e  and diminish repondent  i n  t h e  eyes  of t h e  

p r e s i d i n g  judge. I f  respondent  s a y s  n o t h i n g  i n  response 
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t o  those  s c u r r i l o u s  le t ters ,  what i s  t h e  t r i a l  judge 

t o  t h i n k ?  By n o t  responding,  t h e  on ly  t h i n g  t h e  t r i a l  

judge can conclude i s  t h a t  M r .  D A V I S  i s  correct. The 

p r a c t i c e  of l a w  i s  n o t  for  wimps or  namby-pambys because 

if you cannot  s t a n d  up f o r  you r se l f  as an a t t o r n e y  t h e  

opposing a t t o r n e y  i s  going t o  t a k e  advantage of you and 

of course  u l t i m a t e l y  harm t h e  c l i e n t .  C e r t a i n l y ,  i f  t h e  

t r i a l  judge he re  had f e l t  t h e r e  w a s  any th ing  improper i n  

r e sponden t ' s  a t t empt  t o  defend himself  and h i s  c l i e n t  

from t h e  a t t a c k s  of opposing counsel  M r .  DAVIS, i s n ' t  

it clear t h a t  he  could  have w r i t t e n  t o  The F l o r i d a  B a r  

h imse l f?  I f  a l l  he  concluded w a s  t h a t  t h e s e  f e l l o w s  are 

having a f i g h t  between themselves,  n o t  g i v i n g  e i t h e r  s i d e  

t h e  b e n e f i t  of t h e  doubt ,  then  respondent  has  done h i s  job  

so t h a t  h i s  c l i e n t  w i l l  be a b l e  t o  o b t a i n  a f a i r  t r i a l  when 

t h e  m a t t e r  comes up f o r  t h e  f i n a l  hear ing .  L e t  no one be 

mis taken,  t h e  t r i a l  of a case i s  a c o n t e s t .  
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RESPONSE TO ARGUMENT ON PAGE TWENTY-TWO 

I t  appears  t h a t  B a r  Counsel defends  h e r  r i g h t  

t o  ask q u e s t i o n s  p e r t a i n i n g  t o  r e sponden t ' s  p r i o r  

reprimands dur ing  t h i s  t r i a l  p r i o r  t o  f i n d i n g  of g u i l t ,  

d e s p i t e  a l l  t h e  procedura l  r u l e s  a g a i n s t  it, by s t a t i n g  

f i r s t  t h a t  r e sponden t ' s  o b j e c t i o n  t o  those  q u e s t i o n s  

r ega rd ing  h i s  d i s c i p l i n a r y  record w a s  n o t  t imely .  A s  t o  

t h e  t imely  n a t u r e  t h e r e o f ,  i s  it n o t  p r e j u d i c i a l  t o  merely 

a sk  t h e  ques t ion?  I f  respondent  immediately claims t h e  

p r i v i l e g e  ( i f  he knows) as  conta ined  i n  t h e  B a r  Rules,  

t h e  Referee  immediately t h i n k s  t h a t  respondent  has  some- 

t h i n g  t o  h ide .  Secondly, r e sponden t ' s  o b j e c t i o n s  w e r e  i n  

f a c t  over ru led .  I n  f a c t  t h e  Referee  d i d  o v e r r u l e  t h o s e  3 
o b j e c t i o n s  and l e t  B a r  Counsel MAHON even go on f u r t h e r  

wi th  h e r  ques t ion ing .  H e r  second a t t empt  t o  j u s t i f y  her 

a sk ing  t h e s e  q u e s t i o n s  du r ing  t h e  t r i a l  of t h e  m a t t e r  ha s  

even less m e r i t ,  when she  says  t h a t  respondent  opened t h e  

door t o  t h o s e  q u e s t i o n s  about  h i s  d i s c i p l i n a r y  record .  

There i s  a b s o l u t e l y  no j u s t i f i c a t i o n  f o r  B a r  Counsel t o  

s tate t h a t  h e r  q u e s t i o n s  du r ing  the  t r i a l  of respondent  

as t o  h i s  p a s t  d i s c i p l i n a r y  record t h a t  respondent  himself  

had opened t h e  door t o  B a r  Counse l ' s  q u e s t i o n s  by f i l i n g  an 

a f f i r m a t i v e  defense  (which simply stated t h e  f ac t  t h a t  

respondent  has  been ha ra s sed  f o r  y e a r s  by The Florida B a r  
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because he a d v e r t i s e s ) .  There i s  a b s o l u t e l y  no test i-  

mony i n  t h e  record of t h i s  case where t h e  respondent  

spoke or i n  any o t h e r  manner i n d i c a t e d  h i s  p a s t  

d i s c i p l i n a r y  r eco rd  i n  any shape,  manner or  form. 

Even r e sponden t ' s  a f f i r m a t i v e  defense  d i d  n o t  make 

mention t h e r e i n  of any p a s t  d i s c i p l i n a r y  records. 

C e r t a i n l y ,  i f  respondent  had s ta ted i n  sa id  Af f i rma t ive  

Defense t h a t  h e ' d  never  had any k ind  of d i s c i p l i n e ,  as  

a r e s u l t  of t h e  B a r ' s  a c t i o n s ,  then  it might have perhaps  

been t imely  or used f o r  impeachment purposes.  
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REPLY TO B A R ' S  ARGUMENT COMMENCING ON 
PAGE TWENTY-FOUR 

B a r  Counsel seeks  t o  j u s t i f y  t h e  R e f e r e e ' s  

f i n d i n g s  of f a c t  based upon t h e  case of FLORIDA BAR v 

STALNAKER, 485 So.2d 815,816(Fla .1986) ,  which i s  a l l  

w e l l  and good, b u t  when it came t o  t h e  case of FLORIDA 

BAR v M c K E N Z I E ,  4 4 2  So.2d 934, t h e  referee's r e p o r t  

i n  t h a t  case c l e a r l y  s t a t e d  t h a t  respondent  had no 

c o n f l i c t  of i n t e r e s t  a t  t h e  t i m e  he w a s  r e t a i n e d  by one 

of t h e  b e n e f i c i a r i e s  of a w i l l  t o  p r o t e c t  h e r  i n t e r e s t ,  

y e t  t h i s  c o u r t  d i d  proceed t o  f i n d  respondent  g u i l t y  

d e s p i t e  t h e  r e f e r e e ' s  f i n d i n g  as  a f a c t  t h a t  t h e r e  w a s  no 

such c o n f l i c t .  

B a r  Counsel goes  on i n  a t t empt  t o  j u s t i f y  t h e  

R e f e r e e ' s  f i n d i n g s  i n  h e r  Br ie f  on pages 2 4  through 30.  

C l e a r l y ,  Judge Walker i n i t i a l l y  had s u b j e c t  matter  j u r i s -  

d i c t i o n  over  t h e  s e l l i n g  of t h i s  p rope r ty  by p u b l i c  sale 

i n  a p a r t i t i o n  a c t i o n .  Howaver, when t h e  p a r t i e s  s t i p u l a t e d  

t o  sel l  it a t  a p r i v a t e  sale r a t h e r  t han  through t h e  

p a r t i t i o n  a c t i o n ,  and r e q u i r e d  t h a t  a p p r a i s a l s  be made of 

t h e  p rope r ty  which r e sponden t ' s  c l i e n t  d i d  n o t  ag ree  wi th  i n  

any sense ,  as  h e r  reason f o r  n o t  ag ree ing  t o  l i s t  t h e  p rope r ty  

on t h e  b a s i s  of t h e  3 a p p r a i s a l s ,  Judge Walker c l e a r l y  went 

beyonds t h e  bounds of s u b j e c t  m a t t e r  j u r i s d i c t i o n  by o rde r ing  
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h e r  t o  s i g n  a l i s t i n g  agreement o r  be faced wi th  t h e  a 
t h r e a t  of  going t o  j a i l .  The only s u b j e c t  matter 

j u r i s d i c t i o n  Judge Walker r e t a i n e d  i n  h i s  o r i g i n a l  

judgment, w a s  t o  r e v e r t  t h e  matter back t o  a p a r t i t i o n  

a c t i o n  if t h e  p rope r ty  w a s  n o t  s o l d  w i th in  s i x  months. 

The p a r t i e s  by t h e i r  ac t  can never  g r a n t  t o  a c o u r t  

j u r i s d i c t i o n ,  where t h e r e  w a s  none be fo re .  M s .  Shrock 

f e l t  a t  t h e  t i m e  of t h e  August 9 ,  1985 hea r ing ,  t h a t  she  

would n o t  be g e t t i n g  enough f o r  h e r  p rope r ty  due t o  t h e  

e r roneous  a p p r a i s a l s  t h e r e o f ,  and t o l d  t h e  c o u r t  t h a t  

t h a t  w a s  t h e  reason  why she would n o t  l i s t  t h e  p rope r ty  

wi th  a rea l tor .  (TR 1, p.63, 6 ,  8 )  A s  s t a t e d  b e f o r e ,  

what you cannot  do d i r e c t l y  cannot  be done i n d i r e c t l y .  

There i s  no s u b j e c t  matter j u r i s d i c t i o n  over p a r t i e s  who 

a t t empt  t o  se l l  p rope r ty  a t  a p r i v a t e  sale.  N o  j u r i s -  

d i c t i o n  a t  a l l  i s  provided under t h e  S t a t u e s  or  t h e  

Common Law. 

Again, on page 27  of B a r  Counsel ' s  Answer 

B r i e f ,  commenting on t h e  R e f e r e e ' s  r e p o r t  as  mentioned on 

page 2 t h e r e o f ,  i n  t h e  second paragraph,  B a r  Counsel once 

aga in  s t a t e d  t h a t  t h e r e  w a s  evidence f o r  t h e  Referee  t o  

conclude t h a t  t h e  " l a w s u i t  as  f i l e d  a g a i n s t  Judge Walker, 

e t  a1 w a s  done merely t o  h a r a s s  counse l  and Judge Walker 

t o  f o r c e  them t o  t a k e  some a c t i o n  t o  be of b e n e f i t  t o  

r e sponden t ' s  c l i e n t . "  There i s  no such evidence or 
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tes t imony whatever,  i n  t h e  r eco rd  t o  so i n d i c a t e ,  0 
The only tes t imony a t  a l l  even close t o  t h a t  s u b j e c t ,  

i s  found e lsewhere  i n  t h i s  Br ie f  p .9 , lO.  This  i s  a 

f i n d i n g  by t h e  Referee  wholly unsupported by any 

evidence.  And on page 28 of B a r  Counse l ' s  Answer Br ie f  

she  quo te s  tes t imony a s  i n d i c a t i n g  what t h e  Referee  

had found w a s  n o t  e r roneous ,  when she comes t o  t h e  

l a s t  series of t h e  q u e s t i o n s ,  p a r t i c u l a r l y  t h e  ques t ion  

which beg ins  w i th  t h e  language "But you knew t h a t  be fo re  

you f i l e d ,  or  you * * *, B a r  Counsel f a i l s  t o  inc lude  as  

p a r t  of t h a t  tes t imony a t  t h e  bottom of page 1 0 7 ,  TR 1 

L.23-25, t h e  fo l lowing  tes t imony of respondent  as relates 

t o  t h e  r e c u s a l  of Judge WALKER: 0 
"Q. And t h a t  i s  one of your purposes  

or  w a s  one of your purposes  f o r  

f i l i n g  t h i s  l awsu i t :  Wasn't i t ?  

A. N o ,  no , i t  wasn ' t " .  

F u r t h e r ,  on page 29 of h e r  B r i e f ,  B a r  Counsel 

s ays  t h a t  t h e  Referee  f i n d i n g  t h a t  respondent  f i l e d  a 

l a w s u i t  a g a i n s t  Judge Walker and o t h e r s  s o l e l y  as a 

"vende t ta  and o u t  of s p i t e , "  w a s  supported by t h e  tes t i -  

money of THOMAS COLCLOUGH. And t h e n , a s  p roo f ,  she  reci tes  

t h e  test imony as provided by THOMAS COLCLOUGH. Such 

tes t imony i s  i n  no way material o r  r e l e v a n t  t o  t h e  R e f e r e e ' s  

f i n d i n g  of "vende t ta  and o u t  of s p i t e . "  This  w a s  a 
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0 conversa t ion  between COLCLOUGH and respondent  a f t e r  t h e  

August 9 ,  1985 hea r ing ,  c i t e d  verbat im on pages 29  and 30  

of t h e  Answer B r i e f .  There i s  no suppor t  i n  t h e  r eco rd  

i n  any r e s p e c t  f o r  t h e  Referee  t o  conclude as  he d i d ,  

t h a t  t h i s  matter w a s  s t a r t e d  s o l e l y  a s  a "vende t ta  and 

o u t  of s p i t e . "  The only m a t t e r  would g i v e  t h e  Referee  

suppor t  f o r  t h i s  f i n d i n g  i s  conta ined  by t h e  f a l s e  

evidence and f a l s e  tes t imony provided by B a r  Counsel 

MAHON i n  which she used p e r j u r e d  tes t imony and 

admi t ted  i n t o  evidence an  ear l ier  e f f o r t  by M s .  Shrock 

t o  o b t a i n  t h e  marital  home by lump-sum alimony, i gno r ing  

t h e  one-year la ter  p e t i t i o n  by M s .  Shrock i n  which she 

sought  permanent p e r i o d i c  alimony. B a r  Counsel a s k s ,  

(TR 1, p.60, L . l O ) " W e r e  you seeking t o  g e t  it ( t h e  home) 

as  your alimony, as  permanent alimony. A. yes ."  A l l  t o  

show t h a t  M s .  Shrock had no i n t e r e s t  i n  p e r i o d i c  alimony, 

and t h e r e f o r e  respondent  w a s  doing o t h e r  t h i n g s  on he r  

behalf  wi thout  h e r  knowledge or  a u t h o r i t y .  See h e r  

tes t imony (on page 7 2 ,  l i n e s  6-8, t r i a l  t r a n s c r i p t  Vol.1): 

0 

"A. I d i d  n o t  want temporary alimony, 

or  I d i d n ' t  want permanent alimony. 

I mean, a l l  I wanted w a s  j u s t  t o  

remain i n  my home." 

A l s o  h e r  tes t imony on page 72 and 73, TR 1, L25 

e tc  about  n o t  "being charged any f e e s  o r  a f i l i n g  f e e  i n  t h e  

case t h a t  she  commenced a g a i n s t  Judge Walker and o t h e r s , "  
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t h a t  respondent  w a s  doing t h i s  a l l  by h imse l f ,  when 

obviously  t h i s  w a s  n o t  t r u e  because t h a t  l a w s u i t  shows 

c l e a r l y  on i t s  f a c e  t h a t  she  had r ead  t h e  l a w s u i t ,  

stated t h a t  t h e  m a t t e r s  con ta ined  t h e r e i n  w e r e  t r u e ,  

s igned  it, and knew t h a t  it w a s  according t o  h e r  

tes t imony a t  t h e  d e p o s i t i o n  which i s  e n t i r e l y  con t r a-  

d i c t o r y  of he r  tes t imony a t  t h e  t r i a l .  
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REPLY TO BAR COUNSEL'S COSTS AS 
CONTAINED ON PAGES THIRTY-ONE - THIRTY- FOUR 

h 

On pages 31 through 3 4  of B a r  Counse l ' s  Answer 

B r i e f ,  she  speaks  of t h e  costs of t h i s  matter as  found by 

t h e  Referee. And, speaks of an amended r u l e  which took 

e f fec t  A p r i l  2 0 ,  1989, a s  an a t t empt  t o  j u s t i f y  t h e  costs .  

Of cou r se ,  t h i s  matter w a s  t r i e d  A p r i l  6 ,  1989, and t h e r e-  

f o r e  t h e  Referee  d i d  r u l e  t h a t  t h e  costs as  amended A p r i l  

2 0 ,  1989, d i d  n o t  apply and s t r u c k  o u t  t h e  $500.00 charge  

which r e v e r t e d  it t o  t h e  $150.00 l e v e l  charge ,  which w a s  

t h e  r u l e  a t  t h e  t i m e  t h i s  case w a s  t r i e d .  

H c w e v e r ,  he  w a s  n o t  c o n s i s t e n t  t he rewi th  and 

al lowed B a r  Counsel t o  charge something according t o  t h e  

amended r u l e s  of A p r i l  2 0 ,  1989. That  i s ,  r e l a t i n g  t o  

" I n v e s t i g a t o r  costs". Obviously, t h i s  does  n o t  app ly  t o  

t h e  case which w a s  t r i e d  A p r i l  6 ,  1989, b u t  even i f  d i d  

apply ,  respondent  should have been charged $ 5 0 0 . 0 0 ,  as 

" a d m i n i s t r a t i v e  costs. I' Spending j u s t  a moment on t h e  

amended r u l e  of A p r i l  20 ,  1989, where it says  " t h e  cost  

of t h e  proceeding s h a l l  inc luded  i n v e s t i g a t o r  c o s t s ,  * * *, 
t h e s e  w e r e  more than  i n v e s t i g a t o r  costs because t h e  

amended r u l e  speaks  on ly  t o  t r a v e l i n g  and out-of-pocket 

expenses" ,  and i f  one looks a t  t h e  s t a f f  i n v e s t i g a t o r  

expenses as conta ined  on page 1 0 2  of r e sponden t ' s  Appendix, 

h it w i l l  be seen t h a t  t h e r e  i s  no sum l i s t e d  t h e r e  which 
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are " s t a f f  i n v e s t i g a t o r  expenses" except  mileage.  The 

t i m e  t h a t  w a s  claimed f o r  them t o  do t h i s  work of 

" se rv ing  subpoenas" would n o t  q u a l i f y  as  i n v e s t i g a t o r  

expense. These are people  employed by t h e  Bar as d i r e c t  

employees t h e r e o f .  F u r t h e r ,  a s  s t a t e d  i n  r e sponden t ' s  

I n i t i a l  B r i e f ,  it i s  q u i t e  obvious t h a t  no subpoenas i n  

fac t  w e r e  eve r  se rved ,  because t h e r e  i s  no c l a i m  i n  any 

o f t h e  B a r ' s  S ta tements  of Cos ts  showing t h e r e  w a s  any 

wi tnes s  f e e s  or  travel expense t h e r e i n  f o r  any of t h e  

w i tnes ses  who t e s t i f i e d  a t  t h e  t r i a l .  N o r  i s  t h e r e  any 

c l a i m  t h a t  t h e s e  i n v e s t i g a t o r s  had anyth ing  t o  do wi th  

g e t t i n g  t h e  subpoenas se rved ,  etc.  I n  f a c t ,  any subpoenas 

t h a t  w e r e  s igned w a s  accomplished a long t i m e  ago be fo re  

B a r  Counsel MAHON came on t o  t h i s  case, when it w a s  being 

t r i e d  by Attorney GREENBERG. 

I HEREBY CERTIFY t h a t  a copy of t h e  foregoing  

w a s  s e n t  by U . S .  M a i l  t o  Bonnie L. Mahon, The F l o r i d a  B a r ,  

S u i t e  C- 49,  Tampa A i r p o r t ,  Marriot t  Hotel ,  Tampa, FL 

33607,  on t h i s  19% day of December, 1989 .  
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