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PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  A p p e l l a n t  i n  t h e  D i s t r i c t  Cour t  of  

Appeal and t h e  d e f e n d a n t  i n  t h e  Cr imina l  D i v i s i o n  o f  t h e  Seven- 

t e e n t h  J u d i c i a l  C i r c u i t  i n  and f o r  Broward County. Respondent 

was t h e  Appe l l ee  and t h e  p r o s e c u t i o n  i n  t h e s e  r e s p e c t i v e  Cour t s .  

I n  t h i s  b r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  t h e y  appear  

b e f o r e  t h i s  Honorable Cour t .  

The f o l l o w i n g  symbol w i l l  b e  u s e d :  

"R" Record on Appeal 



STATEMENT OF THE CASE AND FACTS 

A p p e l l e e ,  t h e  S t a t e  o f  F l o r i d a ,  w i l l  a c c e p t  A p p e l l a n t ' s  

S t a t e m e r t o f  The Case And F a c t s  e x c e p t  a s  f o l l o w s :  

S t a t e  w i t n e s s  T r o o p e r  West, a highway p a t r o l m a n  f o r  

t h i r t e e n  y e a r s ,  s t a t e d  t h a t  on J u n e  2 3 ,  1986 a t  a p p r o x i m a t e l y  

2:30 P.M., h e  came i n t o  c o n t a c t  w i t h  t h e  v e h i c l e  i n  which  Appel- 

l a n t  was a  p a s s e n g e r  (R .8 -9 ) .  T h a t  v e h i c l e  was t a i l g a t i n g  a 

t r u c k  o r  van  a t  a  v e r y  u n s a f e  d i s t a n c e  (R .10) .  The d r i v e r ,  J o s e p h  

McClendon, produced  a r e n t a l  c o n t r a c t  o f  t h e  v e h i c l e  which  i n -  

v o l v e d  n e i t h e r  McClendon m r  A p p e l l a n t .  The v e h i c l e  was a l s o  s i x  

days  l a t e  i n  b e i n g  r e t u r n e d  ( R . l l ) .  McClendon d i d  n o t  h a v e  a d r i v e r ' s  

l i c e n s e  and a  computer  c h e c k  r e v e a l e d  t h a t  McClendon's l i c e n s e  had  

been suspended  (R. 1 2 ) .  

McClendon s t a t e d  t h a t  t h e  l e s s e e ,  one  M r s .  R e i l l y ,  was h i s  

w i f e  ( R . 1 5 ) .  O f f i c e r  West t h e n  i n q u i r e d  o f  A p p e l l a n t  a s  t o  w h e t h e r  

s h e  had a  v a l i d  d r i v e r ' s  l i c e n s e .  She r e p l i e d  t h a t  s h e  d i d  n o t  . 
( R . 1 6 ) .  O f f i c e r  West t h e n  n o t i f i e d  M r .  McClendon t h a t  s i n c e  n e i t h e r  

p e r s o n  had a d r i v e r ' s  l i c e n s e ,  s i n c e  t h e  car was n o t  l e a s e d  t o  e i t h e r  

p e r s o n  and a l s o  s i n c e  i t  was o v e r d u e ,  h e  was impounding t h e  v e h i c l e .  

( R . 1 7 ) .  

O f f i c e r  West t h e n  t o l d  A p p e l l a n t  t h a t  t h e  car was b e i n g  im- 

pounded and a sked  h e r  i f  a n y t h i n g  i n  t h e  car be longed  t o  h e r  (R17-18) .  

A p p e l l a n t  s t a t e d  t h a t  n o t h i n g  i n  t h e  car be longed  t o  h e r  ( R . 1 8 ) .  

A t  t h i s  p o i n t ,  a w r e c k e r  was summoned. Upon i n i t i a l l y  i n -  

v e n t o r y i n g  t h e  v e h i c l e ,  t h e  o f f i c e r  found t h r e e  p a r t i a l l y  smoked 

m a r i j u a n a  c i g a r e t t e s ,  two i n  t h e  a s h t r a y  and one  a p p a r e n t l y  on t h e  

f l o o r b o a r d  i n  t h e  d r i v e r ' s  s i d e  ( I d . , 2 7 ) .  A brown bag  was found 



a whi l e  invert torying t h e  t r u n k  of t h e  v e h i c l e .  P r i o r  t o  s ea rch ing  

t h e  bag,  t h e  o f f i c e r  asked bo th  i n d i v i d u a l s  i f  t h e  bag belonged t o  

them. Nei ther  person had knowledge of t h i s  bag (R.19).  A s e a r c h  

of t h e  bag revea led  a  p l a s t i c  bag con ta in ing  approximately a  pound 

of mar i juana  and another  p l a s t i c  bag con ta in ing  about twenty n i n e  

grams of coca ine  ( I d . ) .  - A t  t h i s  p o i n t ,  Appellant  and McClendon were 

a r r e s t e d  ( R .  19-20) .  

A b lack  case  was a l s o  found i n  t h e  t runk .  This  c a s e  con- 

t a i n e d  a  s c a l e  which had cocaine r e s i d u e  on i t  ( R .  20) . Appel lant  

was read  h e r  Miranda r i g h t s  and afterwaurds, , Appellant  admit ted 

t h a t  t h e  contraband found i n  t h e  t r u n k  belonged t o  h e r .  No c o n t a c t  

was made w i t h  t h e  l e s s e e  of t h e  c a r  ( I d .  - ) . Appellant  d id  n o t  make 

any r e f e r e n c e  t o  t h i s  l e s s e e  (R.21).  Ne i the r  t h e  d r i v e r  no r  Appel- 

l a n t  was ever  given an a l t e r n a t i v e  t o  towing and impounding t h e  

c a r  (R.23).  The c a r  was n o t  r e p o r t e d  a s  being s t o l e n  (R.25).  

Consent f o r  conducting an inven to ry  sea rch  of t h e  c a r  was n o t  ob- 

t a i n e d  (R.26) .  However, t h e r e  was appa ren t ly  no o b j e c t i o n  t o  t h e  

c a r  being towed (R.29) and a p p a r e n t l y ,  no r e q u e s t  was made t o  t r y  

t o  reach  t h e  t r u e  l e s s e e  p r i o r  t o  t h e  c a r  being searched.  (R.30) .  



SUMMARY OF THE ARGUMENT 

I n  t h e  1987 c a s e  o f  Colorado v .  B e r t i n e ,  t h e  r e q u i r e -  

ment o f  a  r e a s o n a b l e  a l t e r n a t i v e  t o  impoundment was e f f e c t i v e l y  

e l i m i n a t e d  by t h e  U.S. Supreme Cour t .  S i n c e  Miller was dec ided  

i n  1981 it  i s  no l o n g e r  good law i n  l i g h t  o f  B e r t i n e  and i n  l i g h t  

o f  t h e  1982 amendment t o  A r t .  I ,  §12 o f  t h e  F l o r i d a  C o n s t i t u t i o n .  



ARGUMENT 

THE 1983 AMENDMENT TO 
ARTICLE I SECTION 1 2  OF 
THE FLORIDA CONSTITUTION, 
COUPLED WITH THE COLORADO 
v.  BERTINE . DECISION. 
EFFECTIVELY'OVERRULES 'MILLER 
v .  STATE, PROVIDING THE 
POLICE ARE NOT ACTING I N  
BAD FAITH ( R e s t a t e d ) .  

A t  b a r ,  t h e  c e r t i f i e d  q u e s t i o n  from t h e  F o u r t h  D i s t r i c t  

Cour t  o f  Appeal i s  a s  f o l l o w s :  

DOES THE 983 AMENDMENT TO 
ARTICLE I SECTION 12  OF 
THE FLORIDA CONSTITUTION. 
COUPLED WITH THE COLORADO 
V.  BERTINE DECISION, OVER- 
RULE MILLER V. STATE. PRO- 
VIDING THE POLICE ARE NOT 
ACTING I N  BAD FAITH? 

P r e s e n t  case law and p l a i n  l o g i c  w i l l  d i c t a t e  t h a t  t h i s  q u e s t i o n  b e  

answered i n  t h e  a f f i r m a t i v e .  

A r t .  I ,  $12 ,  F l a .  Const .  s t a t e s  a s  f o l l o w s :  

SECTION 1 2 .  Sea rches  and s e i z u r e s . -  
The r i g h t  o f  t h e  p e o p l e  t o  be  s e c u r e  
i n  t h e i r  p e r s o n s ,  h o u s e ,  p a p e r s  and 
e f f e c t s  a g a i n s t  u n r e a s o n a b l e  s e a r c h e s  
and s e i z u r e s ,  and a g a i n s t  t h e  unreason-  
a b l e  i n t e r c e p t i o n  o f  p r i v a t e  cornmuni- 
c a t i o n s  by anymeans, s h a l l  n o t  be  v i o -  
l a t e d .  No w a r r a n t  s h a l l  b e  i s s u e d  ex- 
c e p t  upon p r o b a b l e  c a u s e ,  s u p p o r t e d  by 
a f f i d a v i t ,  p a r t i c u l a r l y  d e s c r i b i n g  t h e  
p l a c e  o r  p l a c e s  t o  b e  s e a r c h e d ,  t h e  
pe r son  o r  p e r s o n s ,  t h i n g  o r  t h i n g s  t o  
b e  s e i z e d ,  t h e  communication t o  b e  i n -  
t e r c e p t e d ,  and t h e  n a t u r e  o f  e v i d e n c e  
t o  b e - o b t a i n e d .  T h i s  r i g h t  s h a l l  b e  - 
c o n s t r u e d  in .  conformi. tv w i t h .  the 4 t h  
Amendment t o .  t h e  U n i t e d .  S t a t e s  C o n s t i -  



t u t i o n ,  a s  i n t e r p r e t e d  by t h e  Uni ted  
S t a t e s -  Supreme Cour t .  A r t i c l e s  o r  
i n fo rma t ion  ob t a ined  i n  v i o l a t i o n  o f  
t h i s  r i g h t  s h a l l  n o t  be  a d m i s s i b l e  
i n  ev idence  i f  such a r t i c l e s  o r  i n -  
fo rmat ion  would be  i n a d m i s s i b l e  un- 
d e r  d e c i s i o n s  of  t h e  United S t a t e s  
Supreme Cour t  c o n s t r u i n g  t h e  4 t h  
Amendment t o  t h e  United S t a t e s  Con- 
s t i t u t i o n .  (New l a n ~ u a e e  u n d e r l i n e d .  
S t a t e  v .  ~ e r i i e ,  475 ~ z . 2 d  1243 ( F l a .  
2d DCA 1983 ) .  

I n  t h e  p r e s e n t  c a s e ,  n e i t h e r  t h e  d r i v e r  n o r  Appe l lan t  had 

a  d r i v e r ' s  l i c e n s e  ( t h e  d r i v e r ' s  l i c e n s e  had been suspended) ( R .  

12 ,16 )  and a d d i t i o n a l l y ,  t h e  r e n t a l  c o n t r a c t  f o r  t h e  c a r  which was 

s i x  days overdue d i d  n o t  mention e i t h e r  t h e  d r i v e r  o r  Appe l lan t  

R . ) .  I n  l i g h t  of  t h e s e  f a c t s ,  t h e  o f f i c e r  s t a t e d  t h a t  h e  was 

impounding t h e  c a r  (R .17) .  N e i t h e r  t h e  d r i v e r  n o r  Appe l lan t  were 

0 given  an a l t e r n a t i v e  t o  hav ing  t h e  c a r  impounded (R.23) .  Appel- 
- 

l a n t  denied  t h a t  any th ing  i n  t h e  c a r  belonged t o  h e r  (R.18) and 

a f t e r  c a l l i n g  a  wrecke r ,  t h e  o f f i c e r  began an i n v e n t o r y  s e a r c h  

which r e v e a l e d  t h e  presenoe of  p a r t i a l l y  smoked mar i j uana  c i g a r -  

e t tes  ( R .  1 8 , 2 7 ) .  

A brown bag was found i n  t h e  t r u n k .  P r i o r  t o  s e a r c h i n g  

t h i s  bag ,  t h e  o f f i c e r  asked bo th  t h e  d r i v e r  and Appe l lan t  i f  t h e  

bag belonged t o  e i t h e r  one (R .19) .  N e i t h e r  pe r son  admi t t ed  hav ing  

knowledge o f  t h i s  bag and a  s e a r c h  t h e r e o f  r e v e a l e d  mar i j uana  and 

coca ine  ( I d . )  - . Both t h e  d r i v e r  and Appe l lan t  were  a r r e s t e d  ( R .  

I n  Colorado v .  B e r t i n e ,  479 U.S. , 107 S.  C t .  738,  

93 L.Ed. 2d 739 (1987) , t h e  de fendan t  was a r r e s t e d  f o r  d r i v i n g  w h i l e  



under  t h e  i n f l u e n c e  of  a l c o h o l .  The c a r  was i n v e n t o r i e d  pursu-  

a n t  t o  l o c a l  p o l i c e  p r o c e d u r e s  and upon comple t ion  of  t h e  inven-  

t o r y ,  t h e  c a r  was impounded. - I d ,  a t  93 L.Ed.2d 744. 

The Supreme Cour t  of  Colorado e x p r e s s e d  t h e  v iew t h a t  

t h e  s e a r c h  was u n r e a s o n a b l e  because  , among o t h e r  t h i n g s ,  B e r t i n e  

h i m s e l f  cou ld  have  been o f f e r e d  t h e  o p p o r t u n i t y  t o  make o t h e r  

ar rangements  f o r  t h e  s a f e k e e p i n g  o f  h i s  p r o p e r t y .  The U.S. Supreme 

Cour t  s t a t e d  t h a t  w h i l e  g i v i n g  B e r t i n e  an o p p o r t u n i t y  t o  make a l -  

t e r n a t e  ar rangements  would have  been p o s s i b l e ,  

" [ t l h e  r e a l  q u e s t i o n  i s  n o t  what 
cou ld  have  been a c h i e v e d , '  b u t  
whether  t h e  F o u r t h  Amendment re- 
q u i r e s  such  s t e p s  . . .  The r e s o n a b l e -  
n e s s  o f  (emphasis  added) p a r -  
t i c u l a r  governmental  a c t i v i t y  does  
n o t  n e c e s s a r i l y  o r  i n v a r i a b l y  t u r n  
on t h e  e x i s t e n c e  o f  a l t e r n a t i v e  
' l ess  i n t r u s i v e "  means." L a f a y e t t  
462 US, a t  647,  77 L.Ed. 2d 6 5 ,  103 
S .Ct .  2605. 

W e  conc lude  t h a t  h e r e ,  a s  i n  L a f a y e t t e ,  
r e a s o n a b l e  p o l i c e  r e g u l a t i o n s  r e l a t i n g  
t o  i n v e n t o r y  p r o c e d u r e s  adminis tered  
i n  good f a i t h  s a t i s f y  t h e  F o u r t h  Amend- 
ment ,  even though c o u r t s  might  a s  a  
m a t t e r  of h i n d s i g h t  b e  a b l e  t o  d e v i s e  
e q u a l l y  r e a s o n a b l e  r u l e s  r e q u i r i n g  a 
d i f f e r e n t  p r o c e d u r e .  

I d ,  a t  747. - 

T h i s  i s  t h e  o p p o s i t e  of  t h i s  Honorable C o u r t ' s  c o n c l u s i o n  

i n  Miller v. S t a t e ,  403 So.2d 1307 ( F l a .  1981) where t h i s  Cour t  

s t a t e d  a s  f o l l o w s :  



I n  o u r  o ~ i n i o n .  i f  t h e  ~ r i m a r v  Dur- 
pose  of  ~mpoundment and'an in;eA- 
t o r y  s e a r c h  i s  f o r  s e c u r i t y  and 
p r o t e c t i o n  o f  t h e  v e h i c l e ' s  c o n t e n t s ,  
i t  n e c e s s a r i l y  f o l l ows  t h a t  t h e  owner 
o r  p o s s e s s o r  who i s  r ea sonab ly  a v a i l -  
a b l e  must be  consu l t ed  concern ing  
t h e  impoundment. 

W e  b a se  ou r  conc lu s ion  on s e c t i o n  12 
o f  A r t i c l e  I of  t h e  F l o r i d a  Cons t i -  
t u t i o n  and t h e  Fou r th  Amendment t o  
t h e  Uni ted  S t a t e s  C o n s t i t u t i o n ,  a s  
i n t e r p r e t e d  by t h e  Uni ted  S t a t e s  
Supreme Court  i n  Opperman. Our 
r e a d i n g  of  Opperman l e a d s  u s  t o  a  
f i r m  conc lus ion  t h a t  a  m a j o r i t y  o f  
t h e  Uni ted  S t a t e s  Supreme Court  
would n o t  have approved t h a t  inven-  
t o r y  s e a r c h  on f e d e r a l  grounds i f  
t h e  d r i v e r  o r  owner o f  t h e  v e h i c l e  
had been p r e s e n t  o r  reasonably  a -  
v a i l a b l e .  

- I d ,  a t  1313 . 
I n  M i l l e r ,  t h i s  Court  r e l i e d  i n  p a r t  on South  Dakota v .  

Opperman, 428 U.S. 364, 96 S .Ct .  3092, 49 L.Ed.2d 1000 (1976) and 

i t s  language s t a t i n g  t h a t  t h e  owner of t h e  c a r  was n o t  p r e s e n t  t o  

make o t h e r  ar rangements  f o r  t h e  s a f ekeep ing  o f  h i s  be long ings .  - I d ,  

a t  428 U.S. 375. T h i s  language l e a d s  t o  t h e  conc lu s ion  t h a t  i n  

Opperman, t h e  U.S. Supreme Court  d i d  f a s h i o n  t h e  r e a s o n a b l e  a l t e r -  

n a t i v e  requ i rement  r e l i e d  upon by t E s C o u r t  i n  Miller .  

However, i n  C o l o ~ a d o  v. B e r t i n e ,  t h e  U,S. Supreme Court  

e f f e c t i v e l y  o v e r r u l e d  t h i s  r equ i rement  i n  t h e  language p r e v i o u s l y  

mentioned.  - See sup ra .  Hence, a s  of 1987,  t h e  U.S. Supreme Court  

no l onge r  r e q u i r e d  a  r e a s o n a b l e  a l t e r n a t i v e  requ i rement  t o  i m -  



poundment. S i n c e  Eliller was dec ided  i n  1981 and r e l i e d  on 

Opperman, i t  i s  no l o n g e r  good law i n  l i g h t  o f  Colorado v. 

B e r t i n e  s i n c e  B e r t i n e  i s  f u l l y  a p p l i c a b l e  t o  F l o r i d a  c o u r t s .  

Fur the rmore ,  Miller e x p r e s s l y  r e l i e d  on A r t .  I ,  512, 

F l a .  Const .  a s  i t  e x i s t e d  i n  1981. I n  November 1982,  t h i s  

s e c t i o n  was amended t o  add t h e  r e q u i r e m e n t s  t h a t  t h e  r i g h t  

under  t h e  F l o r i d a  C o n s t i t u t i o n  t o  b e  s e c u r e  a g a i n s t  unreason-  

a b l e  s e a r c h e s  and s e i z u r e s  s h a l l  b e  c o n s t r u e d  i n  conformi ty  

w i t h  t h e  F o u r t h  Amendment t o  t h e  Uni ted  S t a t e s  C o n s t i t u t i o n  

a s  i n t e r p r e t e d  by t h e  United S t a t e s  Supreme Cour t .  S t a t e  v. 

B e r n i e ,  s u p r a ,  S t a t e  v .  W i l l i a m s ,  516 So.2d 1081 ( F l a .  2d DCA 

S i n c e  Miller d e a l t  w i t h  impoundments coupled  w i t h  i n -  

v e n t o r y  s e a r c h e s  ( I d ,  - a t  1313) and r e l 5 e d  on c o n s t i t u t i o n a l  

and case law a u t h o r i t i e s  t h a t  have  s i n c e  been m o d i f i e d ,  i t  l o -  

g i c a l l y  f o l l o w s  t h a t  M i l l e r  must b e  modi f i ed  t o  come i n  harmony 

w i t h  t h e s e  p r o v i s i o n s .  

Colorado v. B e r t i n e  d e a l t  w i t h  an impoundment where t h e  

owner was n o t  o f f e r e d  an o p p o r t u n i t y  t o  make a l t e r n a t e  a r r a n g e -  

ments .  The U.S. Supreme Cour t  s t a t e d  t h a t  such  a l t e r n a t i v e s  

a r e  n o t  n e c e s s a r y .  T h i s  o p i n i o n ,  e x p l i c i t l y  d e a l i n g  w i t h  a  

F o u r t h  Amendment i s s u e  ( I d ,  - a t  93 L.Ed.2d 7 3 9 ) ,  i s  f u l l y  ap- 

p l i c a b l e  t o  u s  v i a  t h e  1982 amendment t o  A r t i c l e  I ,  S e c t i o n  

12 d e a l i n g  w i t h  F o u r t h  Amendment i s s u e s .  



a T h e r e f o r e ,  i t  i s  l o g i c a l  and c lear  t h a t  Mil ler ' s  re- 

q u i r e m e e o f  an  a l t e r n a t i v e  t o  impoundment no  l o n g e r  e x i s t s  as 

s o  found  i n  S t a t e  v .  W i l l i a m s ,  s u p r a .  

P e t i t i o n e r  draws a d i s t i n c t i o n  between impoundments 

and t h e  s u b s e q u e n t  i n v e n t o r y  s e a r c h  s t a t i n g  t h a t  t h e s e  are s e p -  

arate  p r o c e d u r e s  and t h a t  t h e  impoundment i s  n o t  a F o u r t h  

Amendment i s s u e  ( P e t i t i o n e r ' s  B r i e f ,  p g s .  1 2 , 1 6 ) .  T h i s  f i n e  

l i n e  d i s t i n c t i o n  o v e r l o o k s  t h e  f a c t  t h a t  impoundment cases f a l l  

u n d e r  t h e  u m b r e l l a  o f  F o u r t h  Amendment c a s e l a w  as s o  t r e a t e d  

i n  Opperman, Miller ,  and Co lo rado  v .  B e y t i n e .  T h e r e f o r e ,  s i n c e  

t h e  F o u r t h  Amendment i s  i m p l i c a t e d ,  p u r s u a n t  t o  Article I ,  

S e c t i o n  1 2 ,  B e r t i n e  mus t  b e  f o l l o w e d  and t h e  r u l i n g  o f  t h e  t r i a l  

c o u r t  mus t  b e  a f f i r m e d .  



a CONCLUSION 

Based on t h e  f o r e g o i n g  arguments  and a u t h o r i t i e s  c i t e d  

t h e r e i n ,  Respondent r e s p e c t f u l l y  r e q u e s t s  t h a t  t h i s  Court  a f f i r m  

t h e  judgment and s e n t e n c e  o f  t h e  t r i a l  c o u r t .  
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