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STATEMENT OF THE CASE AND FACTS 

A t t o r n e y s  f ees  and who s h o u l d  pay  them p r o v i d e s  t h e  

s e t t i n g  f o r  t h i s  p e t i t i o n .  S e c t i o n  768 .56 ,  F l o r i d a  S t a tu t e s  

( 1 9 8 3 ) l  provided f o r  recovery of  a t t o r n e y  f e e s  by a p r e v a i l i n g  

p a r t y  i n  a m e d i c a l  n e g l i g e n c e  l a w s u i t .  P e t i t i o n e r s  and t h e  

F l o r i d a  P a t i e n t ' s  Compensat ion Fund (FPCF) were unsuccess fu l  

defendants  i n  such an a c t i o n .  The v e r d i c t  exceeded p e t i t i o n e r ' s  

$100 ,000  primary insurance  coverage,  and under S768.54, F l o r i d a  

S t a tu t e s ,  t h e  FPCF became l i a b l e  f o r  payment o f  t h e  judgment i n  

excess of t h i s  coverage.2 

S u b s e q u e n t  t o  t h e  judgment ,  t h e  t r i a l  c o u r t  awarded 

a t t o r n e y s  f e e s  t o  t h e  p l a i n t i f f  and entered a judgment a g a i n s t  

. .  D r .  Smi th ,  h i s  P. A . ,  and t h e  F l o r i d a  P a t i e n t ' s  Compensation Fund 

i n  t h e  amount of $425,317.50.  The F o u r t h  D i s t r i c t  C o u r t  o f  

Appeal aff i rmed t h e  under lying judgment, reduced t h e  f e e  because 
* .  

of a c a l c u l a t i o n  e r r o r ,  and d i r e c t e d  t h a t  t h e  fee be pa id  s o l e l y  

by D r .  Smith, h i s  P. A . ,  and h i s  i n su rance  carr ier .  

P e t i t i o n e r s  seek d i s c r e t i o n a r y  review of t h e  d e c i s i o n  of 

t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l ,  F l o r i d a  P a t i e n t ' s  

Compensation Fund v. Sitomer,  1 3  F.L.W. 391 ( F l a .  4 th  DCA 1988) , 
which directed payment by t h e  h e a l t h  care provider  of $398,317 a s  

p l a i n t i f f ' s  a t t o r n e y s  f e e s .  (See Appendix). Though t h e  FPCF was 

a co- defendant ,  t h e  D i s t r i c t  Court  r u l e d  it was no t  l i ab l e  f o r  

Repealed 1985 F l a .  Laws 85-175, S43 

The under lying judgment and c o s t  judgment were r e c e n t l y  
s e t t l e d .  The a t t o r n e y ' s  f e e s  judgment remains a t  i s s u e .  
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any p o r t i o n  of t h e s e  f e e s .  The Fourth  D i s t r i c t  Court  of Appeal 

rel ied upon t h e  p o l i c y  p rov i s ions  of  t h e  h e a l t h  care p r o v i d e r ' s  

under ly ing  p o l i c y  i n  render ing  i t s  d e c i s i o n .  

The a p p l i c a b l e  p o l i c y  p rov i s ion  provided t h a t  t h e  primary 

c a r r i e r  would pay " i n  a d d i t i o n  t o  t h e  a p p l i c a b l e  l i m i t s  o f  

l i a b i l i t y :  (a )  a l l  expenses incur red  by t h e  S t a f f  Fund (and) a l l  

c o s t s  t axed  a g a i n s t  t h e  member i n  any s u i t  defended by t h e  S t a f f  

Fund...." However, F l a .  S t a t .  §768.54(3) (a )  d e c l a r e s :  

T h e r e  i s  c r e a t e d  a " F l o r i d a  P a t i e n t ' s  
Compensation Fund" f o r  t h e  purpose of paying 
t h a t  p o r t i o n  of  any claim a r i s i n g  ou t  of t h e  
r e n d e r i n g  o f  o r  f a i l u r e  t o  render  medical 
c a r e  o r  s e r v i c e s ,  o r  a r i s i n g  o u t  o f  
a c t i v i t i e s  of  c o m m i t t e e s ,  f o r  h e a l t h  c a r e  
p r o v i d e r s  o r  any claim f o r  b o d i l y  i n j u r y  o r  
p r o p e r t y  damage t o  t h e  person o r  p r o p e r t y  of 
any p a t i e n t ,  inc lud ing  a l l  p a t i e n t  i n j u r i e s  
and d e a t h s ,  a r i s i n g  o u t  o f  t h e  members' 
a c t i v i t i e s  f o r  t h o s e  h e a l t h  care p rov ide r s  
se t  f o r t h  i n  subparagraphs ( 1 ) ( b )  l., 5., 6 . ,  
and 7. which i s  i n  excess of  t h e  fund e n t r y  
l e v e l  s e l e c t e d  and  l e s s  t h a n  t h e  l i m i t  
s e l ec ted  u n d e r  p a r a g r a p h  ( 2 )  ( b )  . The fund 
s h a l l  be r e s p o n s i b l e  o n l y  f o r  payment o f  
c la ims  a g a i n s t  h e a l t h  care p rov ide r s  who are 
i n  c o m p l i a n c e  w i t h  t h e  p r o v i s i o n s  o f  
paragraph ( 2 )  ( b )  , of  reasonable  and necessary 
expenses i n c u r r e d  i n  t h e  payment of c la ims ,  
and of  fund a d m i n i s t r a t i v e  expenses.  

F l a .  S t a t .  §768.54(3) ( f )  ( 3 )  provides:  

The amount of  l i a b i l i t y  of  t h e  fund under a 
judgment ,  i n c l u d i n g  c o u r t  c o s t s ,  reasonable  
a t t o r n e y  f e e s ,  and i n t e r e s t ,  s h a l l  be paid  i n  
a lump sum.... 

(Emphasis added .) 

The p e t i t i o n e r s  moved f o r  a r ehea r ing ,  which was denied.  

From t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l ' s  d e c i s i o n ,  t h e  

p e t i t i o n e r s  f i l e d  a N o t i c e  t o  I n v o k e  t h e  d i s c r e t i o n a r y  
: 1  
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j u r i s d i c t i o n  o f  t h e  Court .  This  b r i e f  i s  f i l e d  i n  suppor t  of 

j u r i s d i c t i o n .  

SUMMARY OF ARGUnENT 

A r t .  V ,  S e c t i o n  3 ( b ( 3 )  , o f  t h e  F l o r i d a  C o n s t i t u t i o n  

p r o v i d e s  t h i s  C o u r t  w i t h  d i s c r e t i o n a r y  j u r i s d i c t i o n  o f  t h i s  

appea l .  The Four th  D i s t r i c t  Court  of Appeal 's  d e c i s i o n  he ld  t h a t  

t h e  h e a l t h  c a r e  p rov ider  and h i s  c a r r i e r  were r e spons ib l e  f o r  t h e  

payment of an a t t o r n e y ' s  f e e s  award based upon language i n  t h e  

c a r r i e r ' s  p o l i c y ,  which p r o v i d e d  f o r  t h e  payment of  d e f e n s e  

c o s t s .  T h i s  c o u r t  h a s  p r e v i o u s l y  h e l d  i n  F l o r i d a  P a t i e n t ' s  

ComDensation Fund  v .  Bouchoc, 514, So.2d (Fa .  19871, t h a t  t h e  

F l o r i d a  P a t i e n t ' s  Compensation Fund i s  r e spons ib l e  f o r  a t t o r n e y ' s  

. .  f e e s  u n l e s s  t h e  u n d e r l y i n g  h e a l t h  c a r e  p r o v i d e r  I s  i n s u r a n c e  

p o l i c y  prov ides  f o r  t h e  payment of  s u c h  f e e s .  The p o l i c y  i n  t h i s  

case d o e s  n o t  p r o v i d e  f o r  t h e  payment of  a t t o r n e y ' s  f e e s .  

T h e r e f o r e ,  t h e  F o u r t h  D i s t r i c t ' s  d e c i s i o n  i s  i n  c o n f l i c t  wi th  

t h i s  Cour t ' s  d e c i s i o n  i n  Bouchoc. 

I n  a d d i t i o n ,  t h e  F o u r t h  D i s t r i c t  r e l i e d ,  i n  p a r t ,  on 

W i l l i a m s  v. Spieqel, 512 So.2d 1080 ( F l a .  3 rd  DCA 1987) .  This  

c o u r t  h a s  p r e v i o u s l y  e n t e r t a i n e d  o r a l  argument i n  W i l l i a m s  v. 

Spieqe l ,  which a d d r e s s e d  t h e  i d e n t i c a l  i s s u e .  T h i s  C o u r t ' s  

d e c i s i o n  i n  W i l l i a m s  w i l l  be d i s p o s i t i v e  of  t h e  issue i n  t h i s  

case. However, i f  t h i s  c o u r t  does  no t  e n t e r t a i n  j u r i s d i c t i o n  of 

t h i s  case d u r i n g  t h e  pendency of  W i l l i a m s ,  t h e n  t h e  p r e s e n t  

d e c i s i o n  has t h e  p o t e n t i a l  of being wrongly d e c i d e d .  A s  t h i s  

c o u r t  noted i n  J o l l i e  v. State,  405 So.2d 418 ( F l a .  1981) :  

3 
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[ A ]  D i s t r i c t  C o u r t  o f  Appea l  p e r  c u r i a m  
o p i n i o n  w h i c h  c i t e s  a s  c o n t r o l l i n g  
a u t h o r i t y  a d e c i s i o n  t h a t  i s  e i t h e r  pending 
review i n  o r  has been reversed  by t h i s  c o u r t  
c o n t i n u e s  t o  c o n s t i t u t e  prima fac ie  express  
c o n f l i c t  and a l lows  t h i s  c o u r t  t o  e x e r s i s e  
i t s  j u r i s d i c t i o n .  

- Id .  a t  420. 

For  t h e s e  reasons ,  t h e  p e t i t i o n e r s  r e s p e c t f u l l y  request 

t h i s  c o u r t  t o  exercise its d i s c r e t i o n a r y  j u r i s d i c t i o n  over t h i s  

case. 

ARGUMENT 

I. THE D E C I S I O N  OF THE D I S T R I C T  COURT OF 
APPEAL I S  I N  DIRECT AND EXPRESS CONFLICT 
W I T H  A D E C I S I O N  OF THIS COURT ON THE SAME 
QUESTION OF LAW. 

A r t i c l e  V, Sec t ion  3 (b) 3 F l o r i d a  C o n s t i t u t i o n ,  bestows 

d i s c r e t i o n a r y  j u r i s d i c t i o n  on  t h e  Supreme C o u r t  t o  c o n s i d e r  
. .  

. .  d e c i s i o n s  of  d i s t r i c t  c o u r t s  of  appea l  t h a t  are i n  d i r ec t  and 

express  c o n f l i c t  w i th  a d e c i s i o n  of t h e  Supreme Court  on t h e  same 

ques t ion  of  law. The Four th  D i s t r i c t  Court  of  Appeal ' s  r u l i n g  i n  

t h i s  matter c o n f l i c t s  w i t h  p r i o r  d e c i s i o n s  of t h i s  Cour t .  Fo r  

t h i s  reasonf  t h e  Court  may accep t  j u r i s d i c t i o n  of t h i s  case. 

A n  a n a l y s i s  of t h e  a p p l i c a b l e  r u l e s  o f  law m u s t  b e g i n  

w i t h  Bouchoc v. P e t e r s o n ,  490 So. 2d 132 (Fla .  3rd DCA 1986) . 
(Bouchoc I). T h e r e ,  t h e  Third D i s t r i c t  Court  of  Appeal he ld  t h e  

F l o r i d a  P a t i e n t ' s  C o m p e n s a t i o n  F u n d  c h a r g e a b l e  w i t h  a l l  

a t t o r n e y ' s  f e e s  and damages beyond t h e  d e f e n d a n t  p h y s i c i a n ' s  

$100,000 judgment o b l i g a t i o n .  

A few months a f t e r  Bouchoc I was d e c i d e d ,  t h e  Second 

D i s t r i c t  C o u r t  o f  Appeal  addressed t h e  same issue i n  F l o r i d a  

4 

BUNNELL AND WOULFE. P. A,. P. 0. DRAWER 2 2 9 8 8 .  FORT LAUDERDALE. FLORIDA 33335 * (305) 7 6 1 - 8 6 0 0  



P a t i e n t ' s  Compensation Fund v. Maurer, 493 So. 2d 510 ( F l a .  2d 

DCA 1986). I n  doing so, t h e  Maurer c o u r t  r e j e c t e d  Bouchoc I and 

accepted t h e  FPCF's  c la im t h a t  t h e  defendant  doc to r  and h o s p i t a l  

were l i ab l e  f o r  p l a i n t i f f ' s  a t t o r n e y ' s  fees because t h e i r  primary 

l i a b i l i t y  insurance  p o l i c y  provided f o r  payment o f  c o s t s  t a x e d  

a g a i n s t  them. This is p a r t i c u l a r l y  important  because 1) t h e  FPCF 

has  pressed  t h e  same p o i n t  i n  t h e  matter  u n d e r  c o n s i d e r a t i o n  

here; and 2)  t h i s  c o u r t  exercised its d i s c r e t i o n a r y  j u r i s d i c t i o n  

t o  r e s o l v e  t h e  BouchocI/Maurer c o n f l i c t  and e x p r e s s l y  rejected 

Maurer, i n  F l o r i d a  P a t i e n t ' s  Compensation Fund v. Bouchoc, 514 

So. 2d 52 ( F l a .  1987). (Bouchoc 11). 

There, fo l lowing i ts  review of t h e  r e l e v a n t ,  above-noted 

s t a t u t o r y  p r o v i s i o n s ,  t h i s  Court  held:  " [W] hen t h e  purpose f o r  

w h i c h  t h e  Fund was c r e a t e d  i s  c o n s i d e r e d ,  w e  t h i n k  t h a t  t h e  

s t a t u t o r y  language is p rope r ly  cons t rued  t o  r e q u i r e  t h e  Fund t o  

pay t h e  a t t o r n e y s '  f ee s . "  Id. a t  53. Maurer was reversed  " t o  t h e  

e x t e n t  t h a t  it r e q u i r e s  t h e  h e a l t h  c a r e  p rov ide r s  rather than t h e  

Fund t o  pay t h e  p l a i n t i f f ' s  a t t o r n e y  fee ."  Id. a t  54. Faced w i t h  

t h e  knowledge t h a t  Maurer's p o l i c y  provided for  payment of c o s t s  

t axed  a g a i n s t  him, as does  t h e  p o l i c y  involved he re ,  t h i s  Court  

h a s  r u l e d  t h a t  t h e  FPCF i s  l i a b l e  f o r  s t a t u t o r i l y  i m p o s e d  

a t t o r n e y ' s  fees. Thus, t h e  i n s t a n t  d e c i s i o n  is  i n  c o n f l i c t  w i t h  

Bouchoc 11. 

N o t e ,  t o o ,  t h a t  t h e  r e l e v a n t  F l o r i d a  S t a t u t e  a l s o  

e x p r e s s l y  i m p o s e s  s u c h  l i a b i l i t y .  U n d e r  F l a .  S t a t .  

§768.54(3) ( f )  (3) t h e  FPCF is r e s p o n s i b l e  f o r  t h e  ba lance  of any 

5 
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judgment in excess of the health care provider's underlying 

coverage (here, $100,000) . The provision explicitly includes 

reasonable attorney's fees as part of the judgment: 

The amount of liability of the fund under a 
judgment, including court costs, reasonable 
attorney's fees, and interest, shall be paid 
in a lump sum... Fla. Stat. §768.54(3)(f)(3) 
(1983). 

In this case, the Fourth District Court of Appeal has 

held petitioners liable for these fees contrary to the express 

language of the statute, and contrary to the rule announced in 

Bouchoc 11. Such a conflict bestows discretionary jurisdiction 

on this Court. The petitioners respectfully request this Court 

to accept jurisdiction. 

. .  
11. A DISTRICT COURT OF APPEAL OPINION 

WHICH CITES AS AUTHORITY A DECISION 
. .  THAT IS PENDING REVIEW IN THE FLORIDA 

SUPREME COURT CONSTITUTES PRIMA FACIE 
EXPRESS CONFLICT AND ALLOWS THIS COURT TO 
EXERCISE ITS JURISDICTION. 

In ruling that attorneys' fees were to be paid by 

petitioners and their underlying carrier, the Fourth District 

relied in part on Williams v. Spiesel, 512 So. 2d 1080 (Fla. 3rd 

DCA 1987). That case is presently before this Court on the very 

issue involved here and jurisdiction is premised upon a conflict 

between Williams on the one hand and Florida Patient's 

Compensation Fund v. Rowe, 472 So. 2d 1145 (1985) and Florida 

Patient's Compensation Fund v. Bouchoc, on the other. Bouchocx 

was also cited as authority for the District Court of Appeal's 

controverted ruling in the present matter. Petitioner submits 
' I  

6 
- .  
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B o u c h o c x  is c o n t r o l l i n g  b u t ,  a s  i n  W i l l i a m s ,  was e r roneous ly  

applied. T h i s ,  s t and ing  a lone ,  forms t h e  " d i r e c t  and e x p r e s s  

c o n f l i c t "  acknowledged i n  J o l l i e  v. S ta te ,  405 So. 2d 418 ( F l a .  

1 9 8 1 ) .  See a l s o ,  Harr ison v. Hvster Co., 515 So.2d 1279 ( F l a .  

1 9 8 7 ) ;  Mathis v. Foote Steel  Corp.; 515 So.2d 983 ( F l a .  1987);  

and S t a t e  v. M u l l e t t ,  439 So.2d 924 ( F l a .  2nd DCA 1983) .  

I n  J o l l i e ,  t h e  Supreme C o u r t  c o n s i d e r e d  w h e t h e r  a 

d i s t r i c t  c o u r t  of  a p p e a l ' s  per  curiam af f i rmance ,  which rel ied on 

a d e c i s i o n  then  on review before t h e  Cour t ,  c o n s t i t u t e d  a d i rec t  

and express c o n f l i c t .  I t  he ld :  

W e  t h u s  conclude t h a t  a d i s t r i c t  court of  appeal  
per curiam o p i n i o n  w h i c h  c i t e s  as  c o n t r o l l i n g  
a u t h o r i t y  a d e c i s i o n  t h a t  i s  e i t h e r  pend ing  
r e v i e w  i n  o r  h a s  been  r e v e r s e d  by t h i s  c o u r t  

* I  c o n t i n u e s  t o  c o n s t i t u t e  p r ima  f a c i e  e x p r e s s  
c o n f l i c t  and a l lows  t h i s  c o u r t  t o  exe rc i se  i t s  
j u r i s d i c t i o n .  

. .  - Id .  a t  420.  

Though J o l l i e  o n l y  i n v o l v e d  a per cur iam r u l i n g ,  i t s  

p r i n c i p l e s  have no less import .  Recall t h a t  here t h e  d i s t r i c t  

c o u r t  of appeal decided t h e  present matter p a r t l y  on t h e  basis of 

language conta ined  i n  W i l l i a m s .  C e r t a i n l y ,  a de ta i led  a n a l y s i s  

o f ,  and spoken rel iance on a case t h a t  i s  p r e s e n t l y  b e f o r e  t h i s  

C o u r t  on  r e v i e w ,  p r o v i d e s  t h e  r e q u i s i t e  express and d i r e c t  

c o n f l i c t .  T h i s  i tself  permits d i s c r e t i o n a r y  review. 

Po l i cy  c o n s i d e r a t i o n s  a l s o  d ic t a t e  t h a t  s u c h  j u r i s d i c t i o n  

be assumed. J u d i c i a l  economy w i l l  no t  be thwarted i f  t h e  Four th  

D i s t r i c t  C o u r t  of A p p e a l ' s  r u l i n g  is  w i t h h e l d  pend ing  t h i s  

C o u r t ' s  d e c i s i o n  i n  W i l l i a m s .  However, i f  t h i s  Court  does  n o t  
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accept jurisdiction, then the petitioners will be required to pay 

a judgment, which will be rendered invalid if the identical legal 

issue is resolved favorably to the petitioners in the Williams 

case. Inconsistent decisions may result if this Court does not 

accept jurisdiction, and this case in particular may become an 

anomaly of Florida law. Finally, acceptance of the jurisdiction 

would provide the petitioners with the due process to which they 

are entitled. 

The Fourth District Court of Appeal has held the 

petitioners and their primary insurer liable for the respondent, 

Sitomer's, attorney's fees. In reaching its decision, it relied 

on case law presently on review before this Court. An automatic 

m .  direct and express conflict is thereby created. Jollie v. State, 

405 So.2d 418 (Fla. 1981). The appeals court ruling is also in 

express conflict with this Court's decision in Bouchocx, and 

Fla. Stat. S768.54. Petitioners request this court to exercise 

its jurisdiction over the present matter. 

. .  
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CONCLUSION 

For the foregoing reasons, petitioners, Robert B. 

Smith, M.D., and Robert B. Smith, M.D., P.A. ,  respectfully this 

Court to assume jurisdiction of the present matter. 

Respectfully submitted, 

X Q W ' K  lb 
Melanie G. May 

. .  

. .  
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I HEREBY CERTIFY that a copy of the foregoing 

Petitioner's Jurisdictional Brief has been furnished by U . S .  mail 

this 37% day of July, 1988, to: MARGUERITE H. DAVIS, ESQ., 

Katz, Kutter, Haigler, Alderman, Eaton, & Davis, P.A., 315 S. 

Calhoun Sttreet, 8800, Tallahasse, Florida 32301; ED PERSE, 

ESQ., Horton, Perse, & Ginsburg, 410 Concord Building, 66 W. 

Flagler Street, Miami, Florida 33130; THOMAS E. BACKMEYER, ESQ., 

Hoppe, Backmeyer & Wilson, Second Floor, Concord Building, 66 

West Flagler Street, Miami, Florida 33130 and K. P. JONES, ESQ., 

Jones, Zaifert & Steinberg, 633 S. Andrews Avenue, #201, Fort 

Lauderdale, Florida 33301. 

BUNNELL AND WOULFE, P.A. 
Attorneys for Petitioner 
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Fort Lauderdale, Florida 33316 
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