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I N  THE SUPREME COURT O F  F L O R I D A  

CASE NO. 7 2 , 6 2 2  

JAMES CAMPBELL, 

A p p e l l a n t ,  

vs * 

THE STATE O F  F L O R I D A ,  

A p p e l l e e .  

APPEAL FROM THE C I R C U I T  COURT OF THE ELEVENTH 
J U D I C I A L  C I R C U I T  OF F L O R I D A ,  I N  AND FOR DADE COUNTY. 

I N I T I A L  B R I E F  OF APPELLANT 

INTRODUCTION 

T h e  A p p e l l a n t ,  James C a m p b e l l ,  w a s  t h e  defendan t  i n  the  t r i a l  

c o u r t ,  t h e  C i r c u i t  C o u r t  of t h e  E leven th  J u d i c i a l  C i r c u i t  of 

F l o r i d a ,  I n  and F o r  D a d e  C o u n t y .  T h e  A p p e l l e e ,  t h e  S ta te  of 

F l o r i d a ,  w a s  t h e  prosecut ion .  I n  t h i s  b r i e f ,  t h e  A p p e l l a n t  w i l l  

be referred t o  as t h e  defendan t  and the A p p e l l e e  w i l l  be referred 

t o  as the S ta te .  B o t h  par t ies  w i l l  a lso  be referred t o  as they  

appear before t h i s  C o u r t .  

T h e  symbol IrR" w i l l  be used i n  t h i s  b r i e f  t o  des ignate  t h e  

T h e  symbol I'T" will be used t o  refer t o  t h e  R e c o r d  on A p p e a l .  

c o u r t  reporter ' s  t r a n s c r i p t s .  The symbol " S "  w i l l  be used t o  

refer t o  t h e  supp lementa l  t r a n s c r i p t  of February  1, 1 9 8 8  a t  2 : O O  

p . m .  attached t o  A p p e l l a n t ' s  N o t i o n  t o  Supplement R e c o r d  on A p p e a l .  

- 1 -  



STATEMENT OF THE CASE 

The Appe l lan t  w a s  charged by Ind ic tment  f i l e d  January  

1 4 ,  1 9 8 7  as fo l lows :  

COUNT I: F i r s t  degree  murder of B i l l y  Bos l e r  w i th  p re-  
med i t a t i on  or  w h i l e  engaged i n  a robbery 
(wi th  a k n i f e )  i n  v i o l a t i o n  of F l a .  S t a t .  
982.04 (1). 

- -  

COUNT 11: Attempted f i r s t  degree  murder o f  Sue Zann 
Bos le r  w i t h  p r emed i t a t i on  o r  w h i l e  engaged 
i n  a robbery (w i th  a k n i f e )  i n  v i o l a t i o n  of 
F l a .  S t a t .  7 8 2 . 0 4 .  --  

COUNT 111: Burglary  of  a dwel l ing  ( B o s l e r ' s )  w i t h  i n t e n t  
t o  commit robbery armed w i t h  dangerous weapon 
(a  k n i f e )  i n  v i o l a t i o n  of F l a .  S t a t .  810.02. - -  

COUNT I V :  Robbery w i th  a deadly  weapon (a k n i f e )  of  Sue 
Zann Bosler of cash less than  $300.00 i n  v io-  
l a t i o n  o f  F l a .  S t a t .  812.13. --  

COUNT V: B a t t e r y  on a p o l i c e  o f f i c e r  i n  v i o l a t i o n  of 
F l a .  S t a t .  784.03. 

COUNT V I :  Unlawful d i s p l a y  of  a weapon (a k n i f e )  dur ing  
commission of a f e lony  i n  v i o l a t i o n  of F l a .  
S t a t .  790 .07  ( R . 1 4 a ) .  

- 
- 

On January 2 0 ,  1 9 8 7  t h e  defense  f i l e d  w r i t t e n  p l e a s .  (R.5) .  
- .  

The defense  f i l e d  s e v e r a l  p r e t r i a l  motions.  (R.85, 87, 89, 93,  

95,  9 7 ,  9 9 )  . A  Motion To Suppress  P h y s i c a l  Evidence and t h e  

Defendan t ' s  w r i t t e n  con fe s s ion  w e r e  f i l e d .  (R. 95,  9 7 ) .  

On January  2 7 ,  1988, t h e  Cour t  den ied  Defendan t ' s  Motion 

To Suppress  Line-Up. (T.558).  The defense  moved f o r  addi-  

t i o n a l  peremptory c h a l l e n g e s  which w a s  g r an t ed .  (T .  561-563) . 
The defense  r eques t ed  t h a t  t h o s e  persons  who s t a t e d  they  cou ld  

n o t  impose t h e  dea th  p e n a l t y ,  shou ld  n o t  be  s t r i c k e n  f o r  cause .  

(T.565).  The Cour t  den ied  t h e  motion. (T.566-567). The a 



defense  a t t a c k e d  t h e  c o n s t i t u t i o n a l i t y  of t h e  dea th  s en t ence  

which w a s  denied.  ( T .  568 ) .  The defense  f u r t h e r  f i l e d  motions 

t o  supp re s s  p h y s i c a l  ev idence ,  s t a t e m e n t s  and t h e  show-up. 

(R .  85, 95,  9 7 ,  T.  570 ) .  The main t h r u s t  of  t h e  motions w a s  

an a t t ack  on t h e  arrest  and d e t e n t i o n  o f  Defendant who w a s  

a r r e s t e d  on j u v e n i l e  pick-up o r d e r s  wh i l e  h e  w a s  an a d u l t .  

(T.  570 ) .  The re fo re ,  t h e  ev idence  sought  t o  be  suppressed  w a s  

f r u i t  of  t h e  poisonous tree.  (T .  570 ) .  The Cour t  den ied  D e-  

f e n d a n t ' s  Motions To Suppress Evidence (S .  44-45) and t h e  

Motion To Suppress  Confess ions .  ( S . 4 6 ) .  

A j u r y  t r i a l  b e f o r e  t h e  Honorable Alfonso Sepe commenced 

on February 2 ,  1 9 8 8 .  ( T .  873 ) .  On February 1 2 ,  1988 t h e  j u r y  

r e t u r n e d  i t s  v e r d i c t s  of  g u i l t y  as charged on Counts I, 11, 

111, IV and VI. ( T .  2324-2325). The j u r y  found t h e  Defendant 

n o t  g u i l t y  of  Count V ( b a t t e r y  on a p o l i c e  o f f i c e r ) .  (T.2325).  

The p e n a l t y  phase began on February 1 9 ,  1988. (T.2345).  The 

j u r y  recommended t h e  dea th  s e n t e n c e  on Count I by a v o t e  of  

n i n e  t o  t h r e e .  ( T . 2 4 9 1 ) .  The Cour t  imposed consecu t ive  l i f e  

s en t ences  on Counts 11, I11 and IV and suspended e n t r y  of 

s en t ence  on Count V I  (un lawfu l  d i s p l a y  of weapon du r ing  f e l o n y ) .  

(T.2505). The Cour t  depa r t ed  from t h e  recommended g u i d e l i n e s  

s en t ence  of  17-22 y e a r s  on t h e  coun t s  based  upon t h e  f i r s t  de- 

g r e e  murder c o n v i c t i o n .  ( T . 4 1 6 ) .  A s  t o  Count I, t h e  Cour t  

imposed t h e  dea th  s en t ence .  (T.2521).  

0 
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a A Motion f o r  N e w  T r i a l  w a s  made and denied.  ( R .  4 1 6 ,  

T. 2 4 9 9 ) .  The fo rmal  o r d e r  a d j u d i c a t i n g  Defendant g u i l t y a n d  

imposing s e n t e n c e  w a s  e n t e r e d  on May 1 9 ,  1988. ( R . 4 2 0- 4 2 8 ,  

429-439). On June 3, 1988, counse l  w a s  appo in ted  f o r  appea l .  

(R.  448) .  A t ime ly  Not ice  o f  Appeal w a s  f i l e d  on June 13,  

1 9 8 8 .  (R .  4 4 9 ) .  Th i s  appea l  fo l lows .  

1 
The j u r i s d i c t i o n  of  t h i s  Cour t  is  invoked pu r suan t  t o  
A r t i c l e  V ,  S e c t i o n  3 ( b )  (1) of t h e  C o n s t i t ~ o n  of  t h e  S ta te  
of F l o r i d a ,  S e c t i o n  9 2 1 . 1 4 1 ( 4 ) ,  F l o r i d a  S t a t u t e s  (1983) ,  
and F l a .  R.  App. P. 9 . 1 4 0  ( b )  ( 4 )  and 9.030 (a)  ( i ) .  This  
Cour t  a l s o  h a s  j u r i s d i c t i o n  t o  review t h e  c o n v i c t i o n s  f o r  
a t t empted  f i r s t  degree  murder and armed b u r g l a r y  and 
pos se s s ion  of a weapon w h i l e  engaged i n  a c r i m i n a l  
o f f e n s e ,  which a r o s e  from t h e  same t r i a l  as d i d  t h e  murder 
c o n v i c t i o n .  See R i l ey  v. S t a t e ,  366 So.2d 1 9 ,  20 n . 1  
( F l a .  1 9 7 8 )  appea l  a f t e r  remand 413 So.2d 1173, cer t .  den. 
103 S. C t .  317, 459 U . S .  9 8 1 ,  7 4  L. Ed. 2d 2 9 4 ,  r eh .  den. 
103 S. C t .  773, 459 U . S .  1138, 74  L .  Ed. 2d 985; 
Huckaby v. S ta te ,  343 So.2d 2 9 ,  30 n . 1  ( F l a .  1 9 7 7 ) .  

- 4 -  



STATEMENT OF THE FACTS 

Count I of t h e  Indic tment  a l l e g e s  t h a t  t h e  homicide i n  t h i s  

case w a s  committed "from a premedi ta ted  design ... or  whi le  

(Defendant w a s )  engaged i n  t h e  p e r p e t r a t i o n  o f ,  o r  i n  an 

a t tempt  t o  p e r p e t r a t e  a robbery." (R.  1). The defense  w a s  

t h a t  t h e  Appel lant  w a s  working wi th  h i s  s t e p f a t h e r  t h a t  day 

then went t o  Hearns Market, and and n o t  commit t h e  c r i m e s  

charged. ( T .  2 .  1 6 1- 2 1 6 8 ) .  The Appel lan t  d i d  n o t  t e s t i f y  a t  

t r i a l .  

The main i s s u e  concerned evidence inc lud ing  Appe l l an t ' s  

blood,  photos ,  confess ion ,  among o t h e r  t h i n g s ,  which w e r e  i n-  

troduced a t  t r i a l  over  defense  o b j e c t i o n s  and p r e t r i a l  Motions 

To Suppress which w e r e  denied.  ( S .  4 4 ,  R.  95, 85, 9 7 ,  T .  570- e 
577) .  The defense  mainta ined t h a t  on December 2 9 ,  1986, p o l i c e  

s tapped  Appel lant  w i thou t  cause , then  used j u v e n i l e  pick-up 

o r d e r s  from May of 1983  a s  a b a s i s  f o r  Appe l l an t ' s  subsequent 

d e t e n t i o n .  (T. 574) .  P o l i c e  knew a t  t h a t  t i m e  t h a t  Appe l l an t ' s  

b i r t h  d a t e  w a s  A p r i l  7 ,  1 9 6 6  s o  t h a t  Appel lan t  was 20 years 

o l d  and no longer  subject t o  t h e  j u r i s d i c t i o n  of t h e  j u v e n i l e  

c o u r t .  (T .  574) .  This  w i l l  be  d i scus sed  i n  g r e a t e r  d e t a i l  

h e r e i n  dur ing  t h e  Argument p o r t i o n  of Appe l l an t ' s  b r i e f .  

The i n c i d e n t  which gave rise t o  t h e  charges  i n  t h i s  case 

occur red  on December 2 2 ,  1 9 8 6  a t  approximately 2:15 P.M. a t  

t h e  house of Reverend B i l l y  Bosler and h i s  fami ly ,  l o c a t e d  a t  

1 8 2 0 0  N.W. 22nd Avenue i n  Miami, a d j a c e n t  t o  t h e  church where 
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Reverend Bosler  was t h e  p a s t o r .  ( T ,  1 4 4 6 ,  1 5 2 4 ,  2 0 7 6 ,  2 0 8 0 ) .  

On t h a t  date,  B i l l y  Bosler and  h i s  daughter ,  Sue Zann Bos le r ,  

went t o  a f lea  market and purchased Christmas g i f t s .  ( T . 2 0 7 9 ) .  

They r e tu rned  a t  approximately 2 : 1 5  P.M. according t o  Sue Zann. 

(T .  2 0 8 0 ) .  Sue Zann's mother and s is ter ,  who a l so  r e s i d e  i n  t h e  

house,  had gone t o  Ind iana  p r i o r  t o  t h a t  da t e .  ( T . 2 0 7 7 - 2 0 7 8 ) .  

Sue Zann t e s t i f i e d  a t  t r i a l  t h a t  upon t h e i r  r e t u r n  she  

showered and w a s  wearing a robe and underware. ( T . 2 0 8 1 ) .  Next, 

she  heard  t h e  door open and heard  no i se s .  (T .  2 0 8 2 ) .  She went 

o u t  t o  i n v e s t i g a t e  and saw h e r  f a t h e r  be ing  s tabbed .  ( T . 2 0 8 5 ) .  

A man w a s  crouched over  s t a b b i n g  h e r  f a t h e r .  ( T . 2 0 8 6 ) .  The 

man w a s  b l ack ,  s tocky - wi th  s h o r t  h a i r  and dark c l o t h i n g .  

( T . 2 0 8 7 ) .  She nade a n o i s e  and t h e  man tu rned  and s tabbed  h e r  

t h r e e  t i m e s .  (T .  2 0 8 9 ) .  She w a s  knocked t o  t h e  f l o o r  and g o t  up 

aga in ,  a s  t h e  man w a s  s t a b b i n g  h e r  f a t h e r  i n  t h e  back. ( T . 2 0 9 1 ) .  

H e r  f a t h e r  f e l l .  ( T . 2 0 9 1 ) .  The man followed h e r  i n t o  t h e  

l i v i n g  room where he  w a s  going t o  s t a b  h e r  f a c e  and she  tu rned  

h e r  head and w a s  s t r u c k  from behind.  ( T . 2 0 9 3 ) .  She f e l l  t o  t h e  

f l o o r  and h e l d  h e r  b r e a t h  p re t end ing  t o  be  dead. ( T . 2 0 9 4- 2 0 9 5 ) .  

0 

She heard  t h e  man l eave  and go t o  h e r  room, where she  heard  

n o i s e s  as i f  he  was throwing t h i n g s  around, then  t o  h e r  s i s ter ' s  

room. ( T . 2 0 9 5- 2 0 9 6 ) .  H e  went t o  h e r  f a t h e r ' s  room nex t  and 

she  heard  t h i n g s  be ing  r u f f l e d  around. ( T . 2 0 9 7 ) .  H e  went t o  

t h e  k i t c h e n  area and she  heard  h e r  car keys be ing  j i n g l e d  and 
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l a t e r  l ea rned  it w a s  h e r  purse .  ( T . 2 0 9 8 ) .  She had $31 .00  

i n  h e r  pu r se  and money i n  t h e  b i l l f o l d  checkbook. ( T . 2 0 9 8 ) .  

She never  s a w  t h a t  money aga in .  ( T . 2 0 9 9 ) .  The man walked 

behind h e r ,  p u l l e d  h e r  underware down, smacked h e r  on 

h e r  r e a r  and p u l l e d  a s a n i t a r y  napkin from between h e r  l e g s .  

( T . 2 0 9 9- 2 1 0 0 ) .  The man l e f t  through t h e  f r o n t  door. 

( T . 2 1 0 0 ) .  

She g o t  up a f t e r  he l e f t  and c a l l e d  9 1 1 .  ( T . 2 1 0 4 ) .  

Pol ice a r r i v e d  and she  was taken t o  Jackson Memorial 

Hosp i t a l .  ( T . 2 1 0 5 ) .  Later ,  she  t o l d  De tec t ive  Geller t h a t  

t h e  man w a s  b l a c k ,  dark sk inned ,  a l i t t l e  t a l l e r  than she ,  

a l i t t l e  s tocky ,  had s h o r t  dark h a i r  and dark c l o t h i n g .  

( T . 2 1 0 6 ) .  On January 1 3 ,  1 9 8 7  she  viewed a photo l ine- up  

and i d e n t i f i e d  a photo of Defendant. ( T . 2 1 0 8 ) .  She i d e n t i -  

f i e d  t h e  Appel lan t  i n  Court a s  t h e  a t t a c k e r .  ( T . 2 1 1 0 ) .  

O f f i c e r  Hank Ray, Jr . ,  Metro Dade Police Department w a s  

t h e  f i r s t  t o  a r r i v e  on t h e  scene  a t  approximately 2 : 5 8  P.M. 

( T . 1 5 2 3- 1 5 2 4 ) .  H e  observed a blood s t a i n  on t h e  door frame 

and knocked on t h e  f r o n t  door. ( T . 1 5 2 6 - 1 5 2 7 ) .  H e  m e t  Sue 

Zann Bosler  s t a n d i n g  i n  t h e  doorway, ho ld ing  t h e  te lephone.  

( T . 1 5 2 8 ) .  She c o l l a p s e d  i n  h i s  arms. ( T . 1 5 2 9 ) .  H e  observed 

B i l l  B o s l e r  i n  t h e  o t h e r  room l y i n g  f ace  down on t h e  f l o o r  

wi th  no v i t a l  s i g n s .  ( T . 1 5 3 0- 1 5 3 1 ) .  H e  t o l d  o t h e r  o f f i c e r s  

t h e r e  was a p e r p e t r a t o r  who c u t  h i s  hand o r  hands. ( T . 1 5 3 4 ) .  
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Photos of  t h e  a r e a  were taken by Metro Dade P o l i c e  

C r i m e  Scene I n v e s t i g a t o r  Ca r l  Ba rne t t .  ( T . 1 4 4 1 ) .  H e  a l so  

c o l l e c t e d  se ro logy  evidence a t  t h e  scene .  ( T . 1 4 9 9 ) .  F inger-  

p r i n t s  w e r e  c o l l e c t e d  a t  t he  Bos le r  r e s idence  by Technician 

Susan Bowman on 23 l a t e n t  ca rds .  (T.1557-1564. She a l s o  

photographed Sue Zann Bosler a t  Jackson M e m o r i a l  Hosp i t a l .  

(T.1579). On December 23, 1986, Metro Dade Police O f f i c e r  

Agnes Duncan responded t o  a r e s idence  a t  23rd Court and 

1 8 1 s t  Street  and c o l l e c t e d  a l a r g e  wad of paper  towels w i th  

blood.  (T.1585). Blood samples w e r e  a l s o  c o l l e c t e d  from Sue 

Zann B o s l e r .  ( T . 1 6 4 2 ) .  

On December 2 9 ,  1 9 8 6 ,  O f f i c e r s  Hank Ray, Jr. and D a n i e l  

'Ibledo had been t o l d  t h a t  t h e  s u b j e c t  i n  t h e  Bos le r  ca se  was 

a m a l e  o r f ema le  wi th  an en l a rged  or  s e v e r e l y  c u t  hand. 

( T . 1 8 1 2 ,  1815) .  They heard  a r a d i o  c a l l  concerning a b lack  

m a l e  w i th  a gun behind Hearn's Market. ( T . 1 8 1 6 ) .  Hearn 's  

Marke t  i s  a convenience type  of s t o r e .  (T.1537).  O f f i c e r  

Toledo t e s t i f i e d  they w e r e  back-up f o r  O f f i c e r  R i c e  who took 

t h e  c a l l .  ( T . 1 8 1 6 ) .  When they a r r i v e d  a t  Hearn 's  they ob- 

se rved  O f f i c e r  R i c e ' s  p o l i c e  v e h i c l e ,  which w a s  unoccupied. 

(T.1817). They observed Appel lan t  on t h e  o u t s i d e  of  O f f i c e r  

R i c e ' s  v e h i c l e ,  on t h e  d r i v e r ' s  s i d e ,  looking i n  through t h e  

windshield .  (T.1817).  O f f i c e r  Ray s t a t e d  t h a t  Appel lant  had 

h i s  hand on t h e  d r i v e r ' s  door and from t h e  d i s t a n c e ,  O f f i c e r  
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Ray cou ld  n o t  t e l l  i f  Appe l lan t  w a s  t r y i n g  t h e  door o r  n o t ,  

b u t  it a roused  h i s  s u s p i c i o n  enough t o  speak t o  Appe l lan t .  

(T.1538).  Appe l l an t  looked up and began t o  walk away from t h e  

squad car. (T.1538).  O f f i c e r  Ray g o t  out  of h i s  v e h i c l e  and 

went t o  speak t o  Appe l lan t  wh i l e  O f f i c e r  Toledo went t o  speak 

t o  a Hearn ' s  employee. (T.1818).  Ray asked Appe l lan t  what h e  

w a s  doing i n  t h e  area. (T.1539).  According t o  Ray, Appe l lan t  

t o l d  him t h a t  he  r an  away w i t h o u t  one of  h i s  shoes  and re- 

tu rned  t o  r e t r i e v e  it. (T.1539).  When asked what he  w a s  doing 

n e a r  t h e  p o l i c e  v e h i c l e ,  Appe l lan t  o f f e r e d  no e x p l a n a t i o n ,  

accord ing  t o  Ray. (T.1539).  Appe l lan t  had no i d e n t i f i c a t i o n  

b u t  t o l d  R a y -h i s  name w a s  James Campbell. (T.1540).  Ray asked  

Toledo t o  do a r eco rds  check. (T.1819, 1540) .  Toledo t e s t i f i e d  

he  t o l d  Appe l lan t  t h e r e  w a s  no problem, i f  t h e  check came 

back clear ,  he  would be  on h i s  way i n  a few minutes .  

The check r e v e a l e d  two o u t s t a n d i n g  j u v e n i l e  p i c k  up o r d e r s  

i s s u e d  on May 25, 1983. ( T . 1 8 2 2 ) .  Toledo t o l d  Appe l lan t  t o  

t u r n  around so t h a t  he  cou ld  handcuff  him and w h i l e  doing so,  

Toledo observed deep c u t s  on A p p e l l a n t ' s  hand. ( T . 1 8 2 2 ) .  When 

asked about  t h e  c u t s ,  Appe l lan t  t o l d  Toledo he  had been c u t  i n  

a f i g h t ,  (T.1823).  

(T.1823, 1542) .  They n o t i f i e d  D e t e c t i v e  G e l l e r  from Homicide. 

(T.1542).  The c a l l  w a s  made because  Ray f e l t  h e  had one of  t h e  

s u b j e c t s  invo lved  i n  t h e  homicide a t  t h i s  p o i n t .  

0 
( T . 1 8 2 0 ) .  

Toledo c a l l e d  Ray ove r  t o  view t h e  c u t s .  

(T.1542).  
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Sue Zann Bosler had t o l d  Ray t h e r e  w a s  one b lack  male involved 

b u t  gave no p h y s i c a l  d e s c r i p t i o n ,  and a lso i n d i c a t e d  t h e r e  w e r e  

t h r e e  b l ack  males. ( T . 1 5 4 4 ) .  N o  one t o l d  p o l i c e  t h e  subject 

had c u t s ;  i t  w a s  a p o s s i b i l i t y .  ( T . 1 5 4 6 ) .  The Appel lan t  was 

f r i s k e d  and no weapons w e r e  found. ( T . 1 5 4 8 ) .  H e  had given 

p o l i c e  h i s  d a t e  of b i r t h  and name. ( T . 1 5 4 9 ) .  Pol ice knew a t  

t h e  t i m e ,  Appe l lan t  w a s  2 0 .  ( T . 1 5 5 2 ,  1 8 2 9 ) .  They knew he  was 

no longer  a j u v e n i l e .  ( T . 1 8 2 9 ) .  One of t h e  p i c k  up o r d e r s  

had t o  do wi th  Appel lan t  running away from a f o s t e r  home. 

( T . 1 8 3 0 ) .  Aside from t h e  c u t s ,  a t  t h a t  t i m e ,  t h e r e  w a s  no 

evidence l i n k i n g  Appel lan t  t o  t h e  Bos le r  homicide, according 

t o  O f f i c e r  Ray's tes t imony.  ( T . 1 5 5 4 ) .  

Appel lant  was t r a n s p o r t e d  t o  t h e  Warrant  Sec t ion .  

( T . 1 8 2 4 ) .  O f f i c e r  Ray c a l l e d  De tec t ive  G e l l e r  who went t o  t h e  

f o u r t h  f l o o r  t o  m e e t  Appel lant .  ( T . 1 8 4 7 ) .  Appe l lan t  w a s  ad- 

v i s e d  of Miranda warnings and complained h i s  hand h u r t .  

( T . 1 8 5 5 ) .  

( T . 1 8 5 6 ) .  Photos w e r e  taken of h i s  hand. ( T . 1 8 5 7 ) .  

0 

H e  t o l d  p o l i c e  he  had been c u t  a t  a b a r  i n  M i a m i .  

G e l l e r  t o l d  Appel lant  he d i d  n o t  b e l i e v e  him, and t h a t  

he b e l i e v e d  Appel lant  murdered B i l l  Bosler ,  which Appel lan t  

denied.  ( T . 1 8 6 2 ) .  Geller accused Appel lan t ,  g o t  up t o  l eave  

and t e s t i f i e d  t h a t  Appel lan t  h i t  him i n  t h e  back. 

Appel lant  w a s  then  handcuffed t o  a r i n g  i n  t h e  room. 

( T . 1 8 6 3 ) .  

( T . 1 8 6 6 ) .  

A f t e r  Detective G e l l e r  l e f t  t h e  room, Detective Rowland V a s  

w a s  asked by Geller t o  see Appel lant .  ( T . 1 9 2 8 ) .  V a s  went t o  
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t h e  In t e rv i ew  Room where Appe l lan t  w a s  shack l ed  w i t h  a one 

a r m  handcuff  t o  t h e  f l o o r .  ( T . 1 9 2 9 ) .  H e  i n t roduced  h imse l f  

and began t o  speak t o  Appe l lan t .  ( T . 1 9 2 9 ) .  Appe l lan t  t o l d  

V a s  he  w a s  a t  Hearn 's  from 9 :00  A.M. - 1 O : O O  P.M. on 

December 2 2 ,  1 9 8 6 .  ( T . 1 9 3 0 ) .  V a s  asked about  t h e  c u t s  on 

A p p e l l a n t ' s  hands.  ( T . 1 9 3 0 ) .  Appe l lan t  t o l d  him h e  w a s  i n  

a f i g h t  a t  t h e  Enzone B a r  and w a s  c u t .  ( T . 1 9 3 2- 1 9 3 3 ) .  V a s  

t o l d  Appe l lan t  t h a t  f i n g e r p r i n t s  t aken  o f  him ea r l i e r  i n  t h e  

day w e r e  compared t o  p r i n t s  t aken  from t h e  scene .  (T .1912-  

1 9 1 3 ) .  Appe l lan t  t o l d  V a s  he  w a s  s t a y i n g  a t  h i s  s t e p f a t h e r ' s  

home. ( T . 1 9 4 8 ) .  H e  s i g n e d  a consen t  f o r  p o l i c e  t o  s e a r c h  

same. ( T . 1 9 4 9- 1 9 5 0 ) .  On t h e  C o n s t i t u t i o n a l  Righ ts  t o  Search 

form, V a s  w r o t e  " s o l e l y  on j u v e n i l e  pick-up orders" as t h a t  

is  a l l  Appe l lan t  w a s  i n  cus tody f o r  a t  t h a t  t i m e .  ( T . 1 9 5 0 ) .  

0 

ile w a s  n o t  under arrest  f o r  t h e  homicide p o l i c e  were ques t i on-  

i n g  Appe l lan t  about .  ( T . 1 9 5 0- 1 9 5 1 ) .  S e v e r a l  hou r s  l a t e r ,  

a f t e r  con t inued  p o l i c e  i n t e r r o g a t i o n ,  Appe l lan t  confessed  

t o  t h e  c r i m e ,  accord ing  t o  V a s .  ( T . 1 9 5 6 ) .  Later  h i s  w r i t t e n  

s t a t e m e n t  w a s  t aken  down by a c o u r t  r e p o r t e r  and t r a n s c r i b e d .  

(T. 1 9 5 6 )  . The s t a t e m e n t  w a s  i n t roduced  through O f f i c e r  

Rickey Smith t o  whom Appe l lan t  asked t o  speak as Smith 

walked  by t h e  In t e rv i ew  Room. ( T . 2 0 1 0 ,  2 0 1 1 ,  2 0 1 2 ,  2 0 1 7 ) .  

A t  t r i a l ,  D r .  Ar thur  Copeland, Medical Examiner, tes t i-  

f i e d  t h a t  B i l l  Bos l e r  d i e d  as t h e  resul t  of  m u l t i p l e  s t a b  

wounds. ( T . 1 6 0 3 ) .  There w e r e  2 4  wounds. ( T . 1 6 3 6 )  - Char l e s  a 
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Norman, IBM S e c u r i t y  Adminis t ra tor ,  i d e n t i f i e d  t h e  deceased 

a s  B i l l  Bowman ( s i c ) .  (T.1639) .I 
i? 

Blood w a s  taken pursuant  t o  Court  Order from t h e  

Appel lant .  ( T . 1 6 4 7 ) .  F i n g e r p r i n t s  were taken as w e l l  p e r  

Court  Order. (T.1659).  Technician,  E lsnor  Brown, t e s t i f i e d  

as an e x p e r t  i n  f i n g e r p r i n t s  t h a t  of t h e  2 3  f i n g e r p r i n t  

ca rds  submi t ted ,  f i v e  w e r e  of  value.  ( T . 1 6 7 9 ) .  

Four of  t h e  f i v e  p r i n t s  w e r e  i d e n t i f i e d  as e l i r n i n a k b n  

p r i n t s  and t h e  f i f t h  p r i n t ,  taken from t h e  k i t c h e n  t a b l e  

c i g a r e t t e  package w a s  i d e n t i f i e d  as belonging t o  Appel lant .  

(T.1682-1683). Also, a p r i n t  from t h e  i t e m s  w i t h i n  Sue Zann 

Bosler 's  purse  w a s  i d e n t i f i e d  as t h a t  of Appel lant .  (T.1693).  

These p r i n t s  from paper goods a l so  belonged t o  Appel lan t .  

( T . 1 6 8 9 ) .  There w e r e  no  p r i n t s  of value l i f t e d  from 

t h e  k n i f e .  (T.1750).  

Toby Wolson, e x p e r t  S e r o l o g i s t ,  t e s t i f i e d  t h a t  he  re- 

ce ived  4 7  i t e m s  t o  p rocess .  ( T . 1 7 6 9 ) .  The paper  towels found 

by O f f i c e r  Agnes Duncan w e r e  c o n s i s t e n t  w i th  Appe l l an t ' s  

blood.  ( T . 1 7 7 1- 1 7 7 2 ) .  So were a bloody whi te  T- s h i r t  on t h e  

k i t chen  counte r  t o p ,  green cords  among o t h e r s .  (T .1774- 1777)  . 
The S e r o l o g i s t  t e s t i f i e d  about k n i f e  s l i p p a g e  over defense  

o b j e c t i o n .  ( T . 1 7 9 4 ) .  

The defense  p re sen ted  t r a i l e r  d r i v e r  Bobbie Clark who 

t e s t i f i e d  he  s a w  Appel lant  on December 2 4 ,  1986 when Appel lant  

went t o  h i s  house and t o l d  him he w a s  robbed and c u t  and s a i d  
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- 
it j u s t  happened. ( T . 2 1 2 9 ) .  

The defense  a l so  c a l l e d  Michael Lenox, owner of A l l  Jobs 

T o o l  Renta l  a s  a w i tnes s .  ( T . 2 1 5 6- 2 1 5 8 )  - Lenox t e s t i f i e d  t h a t  

on December 2 9 ,  1986  a man came i n t o  h i s  s tore  and t o l d  him a 

drug d e a l  went bad a t  Hearn 's ,  and t h e r e  w a s  a man wi th  a gun 

who w a s  going t o  shoot .  ( T . 2 1 5 9 ) .  The man r e p o r t i n g  t h i s  t o  

Lenox used Lenox's phone t o  c a l l  p o l i c e .  ( T . 2 1 6 0 ) .  Lenox was 

n o t  s u r e  i f  t h e  man who used h i s  phone w a s  t h e  Appel lant .  

( T . 2 1 6 0 ) .  

Milton Brown, Appe l l an t ' s  s t e p f a t h e r  who i s  employed by 

t h e  S ta te  of F l o r i d a  a t  South F l o r i d a  Sta te  Hosp i t a l ,  t e s t i-  

f i e d  t h a t  Appel lan t  was working wi th  him on December 2 2 ,  1 9 8 6  

dur ing  t h e  day, remodeling houses.  ( T . 2 1 6 1- 2 1 6 2 ) .  H e  t e s t i -  

f i e d  they w e r e  working from 1 : 3 0  P.M. u n t i l  about  3 : O O  P.M. 

and a t  3 : 3 0  P . M . ,  Appe l lan t  went t o  Hearn 's .  ( T . 2 1 6 5- 2 1 6 7 ) .  

Brown nex t  saw Appel lan t  a t  8:OO P.M. t h a t  evening.  ( T . 2 1 6 8 ) .  

I n  r e b u t t a l ,  De tec t ive  John Butchko t e s t i f i e d  t h a t  Brown 

w a s  asked by Butchko dur ing  t h e  i n v e s t i g a t i o n  whether he  knew 

Appe l l an t ' s  whereabouts on December 2 2 ,  1 9 8 6  and Brown had 

responded t h a t  he  d i d  n o t .  ( T . 2 1 9 1 - 2 1 9 3 ) .  Butchko f u r t h e r  

t e s t i f i e d  t h a t  Brown t o l d  him t h a t  Appel lant  c a l l e d  Brown on 

December 2 2 ,  1 9 8 6  from Jackson Memorial H o s p i t a l  and wanted 

t r ea tmen t  f o r  h i s  hand. ( T . 2 1 9 4 ) .  While a t  Brown's house,  

Butchko t e s t i f i e d  t h a t  Robbie Clark had a te lephone conversa-  

t i o n  wi th  Brown and Brown handed Butchko t h e  te lephone.  
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(T.2195-2196). 

i d e n t i f i e d  h imse l f  as Robbie Cla rk  and t o l d  Butchko t h a t  h e  

b e l i e v e d  i t  w a s  Christmas Day, 1 9 8 6  t h a t  Appe l lan t  went t o  

The person on t h e  o t h e r  end of  t h e  t e lephone  

C l a r k ' s  house s u f f e r i n g  from severe c u t s  on h i s  hands .  

( T . 2 1 9 6 ) .  Clark  t o l d  Butchko t h a t  Appe l lan t  t o l d  him h i s  

hands w e r e  c u t  a f t e r  t h r e e  men t r i e d  t o  rob him. ( T . 2 1 9 7 ) .  

Both s i d e s  gave c l o s i n g  arguments.  ( T . 2 2 1 4 ,  2 2 4 6 ) .  The j u r y  

w a s  i n s t r u c t e d .  (T.2280-2316). 

The defense  o b j e c t e d  t o  t h e  t r i a l  c o u r t  r e p e a t i n g  t h e  

fe lony  murder i n s t r u c t i o n  t h r e e  t i m e s  and t h e  reasonab le  doubt  

i n s t r u c t i o n  t w i c e .  (T.2316).  

The j u ry  reached i t s  v e r d i c t .  (T.2324). The j u r y  found 

t h e  Appe l lan t  g u i l t y  as t o  Count 1 ( f i r s t  degree  murder ) ,  

Count I1 (a t t empted  f i r s t  degree  murder w i t h  a weapon),  Count 

I11 ( robbery  w i t h  a deadly  weapon),  Count I V  (armed b u r g l a r y  

of  a dwel l ing)  and Count V I  (un lawfu l  pos se s s ion  of a weapon 

du r ing  t h e  commission of a f e lony )  and n o t  g u i l t y  of  Count V 

( b a t t e r y  o f  a p o l i c e  o f f i c e r ) .  

0 

(T.2324-2325). 

The pena l t y  phase began on February  1 9 ,  1988. (T.2345) .  

A Motion T o  Prec lude  Death as a Pena l t y  due t o  P r e - T r i a l  

P u b l i c i t y  w a s  made and den ied .  (T.2359).  The S t a t e  o f f e r e d  

i n t o  ev idence  pu r suan t  t o  F l a .  --  S t a t .  9 0 . 2 0 2 ,  a c e r t i f i e d  copy 

of  an informat ion, judgment  and s e n t e n c e  f o r  a 1984 c o n v i c t i o n  

( a f t e r  a no l o  con tendre  p lea)  f o r  b a t t e r y  on a l a w  enforce-  

ment o f f i c e r  ove r  o b j e c t i o n  by Appe l lan t .  (T.2361-2362). The 
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0 S t a t e  c a l l e d  no wi tnes ses .  

The defense  p re sen ted  wi tnes ses .  (T.2363).  The f i r s t  

w i tnes s  c a l l e d  w a s  t h e  Appe l l an t ' s  mother, E l l a  Brown. 

(T.2363). E l l a  Brown t e s t i f i e d  t h a t  she  w a s  unable t o  t a k e  care 

of Appel lan t  from t h e  t i m e  he  w a s  born u n t i l  he w a s  s i x  y e a r s  

o l d .  (T.2364). She d i d  raise him from t h e  ages of s i x  t o  1 2 .  

(T.2364). When Appel lan t  w a s  1 2 ,  problems arose and they went 

t o  Court  where Appel lan t  chose n o t  t o  be  w i th  h i s  mother any 

longer .  (T.2365).  H i s  g randparen ts  w e r e  g iven custody and he  

moved t o  Wachula wi th  them. (T.2366). A t  one t i m e  she  d i s-  

covered drugs .  (T.2366). She b e l i e v e s  Appel lan t  has  a drug 

problem. (T.2367). She t h i n k s  it began a t  age 1 2 .  (T.2367). 

Appe l l an t ' s  n a t u r a l  f a t h e r  w a s  never  involved i n  A p p e l l a n t ' s  

l i f e .  (T.2367). 
0 

Inez Hernandez, C l e r k  of t h e  Court ,  J u v e n i l e ,  Custodian of 

Records w a s  c a l l e d  as t h e  nex t  defense  w i tnes s .  (T.2370). On 

November 2 0 ,  1978, Appel lan t  w a s  ad jud ica t ed  a dependent c h i l d  

i n  Dade County, F l o r i d a ,  and p laced  wi th  h i s  g rand fa the r .  

(T.2372). H e  and h i s  mother w e r e  t o  be eva lua t ed  by t h e  J u v e n i l e  

Court  Mental Heal th  C l i n i c .  (T.2372). 

The nex t  defense  w i t n e s s  w a s  W i l l i e  B. Lance, Ella Brown's 

sister,  and aun t  t o  t h e  Appel lant .  (T.2373-2374). When Appel lan t  

w a s  about  t e n  y e a r s  o l d  h i s  mother h i t  him wi th  a te lephone and 

he went running t o  h i s  a u n t ' s  home b leed ing .  (T.2375). She took 

him t o  Jackson f o r  t r e a t m e n t .  (T.2375-2376). H e  had b r u i s e s  a l l  
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over h i s  body. (T.2376).  The d o c t o r  n o t i t i d t h e  J u v e n i l e  
a 

Court  and a h e a r i n g  w a s  h e l d  as a r e s u l t .  (T.2376).  h i s  grand- 

p a r e n t s  g o t  cus tody of Appe l l an t .  (T.2377).  

C e l i a  Inez  Campbell, a u n t  of Appe l lan t  from Wachula, 

t e s t i f i e d  t h a t  Appe l lan t  l i v e d  w i t h  h i s  n a t u r a l  f a t h e r  when 

he  w a s  a baby for s i x  months. (T.2385).  

D r .  Zaida Cruze t ,  M.D. ,  J a i l  P s y c h i a t r i s t ,  Dade County 

J a i l ,  t e s t i f i e d  t h a t  Appe l lan t  w a s  p u t  on t r e a t m e n t  f o r  h i s  

ne rves  on A p r i l  6 ,  1987. (T.2386).  H e  w a s  p u t  on Thorazine ,  

a major t r a n q u i l i z e r  by h e r ,  t h r e e  t i m e s  a day. (T.2387).  H e  

w a s  i n  a s i n g l e  ca l l  on t h e  f o u r t h  f l o o r .  (T.2387).  S ince  

A p r i l  6 ,  1 9 8 7 ,  Appe l lan t  h a s  been t a k i n g  Thorazine  o f f  and on. 

(T.2388).  

D r .  Bruce Frumkin, C l i n i c a l  P sycho log i s t  t e s t i f i e d  as an 

e x p e r t  i n  psychology. (T.2393).  H e  s a w  and e v a l u a t e d  Appe l lan t  

on f o u r  d i f f e r e n t  occas ions  beg inn ing  w i t h  a t h r e e  hour  s e s s i o n  

on February 5 ,  1 9 8 7 .  (T.2393).  Next h e  s a w  Appe l lan t  on 

February 1 9 ,  1 9 8 7  f o r  one- half  hour .  (T.2394).  H e  a l so  s a w  

Appe l lan t  on December 1 8 , 1 9 8 7  for one and one- half  hou r s .  

(T.  2395) . H e  w a s  l a s t  s e e n  on January  9 ,  19  88 f o r  two hours  so 

t h a t  D r .  Frumkin cou ld  Complete h i s  e v a l u a t i o n .  (T.2396).  D r .  

Frumkin gave Appe l lan t  a v a r i e t y  of tes ts .  (T.2397).  H e  d i d  n o t  

do p a r t i c u l a r l y  w e l l  on t h e  Wexler a d u l t  i n t e l l i g e n c e  scale 

o b t a i n i n g  a v e r b a l  I Q  s c o r e  of 7 2 ,  performance IQ s c o r e  of 65 

and a f u l l  scale I Q  score of 68 which is t e c h n i c a l l y  i n  t h e  



@ mental ly  r e td rded  range.  ( T . 2 3 9 7 ) .  On t h e  wide range achieve-  

ment tes t ,  a word r ecogn i t i on  t e s t ,  Appel lant  d i d  very poor ly .  

( T . 2 3 9 8 ) .  The lowest  one can score on t h a t  tes t  i s  t o  func t ion  

a t  approximately t h i r d  grade word r ecogn i t i on  and s p e l l i n g  l e v e l  

which i s  what Appel lan t  d id .  ( T . 2 3 9 9 ) .  H i s  scores w e r e  i n  t h e  

l o w e r  f i r s t  p e r c e n t i l e  compared t o  o t h e r ' s  h i s  age. ( T . 2 3 9 9 ) .  

I n  ano the r  t e s t ,  A p p e l l a n t ' s  drawings were c o n s i s t e n t  wi th  

people  who have s e v e r e  emotional  problems. ( T . 2 4 0 0 ) .  From t h e  

Rorschach tes t ,  D r .  Frumkin determined t h a t  Appel lant  t h i n k s  

i n  a very non- abs t rac t  conc re t e  fash ion .  ( T . 2 4 0 0 ) .  Appel lant  

m i s s e s  a l o t  of t h ings  i n  t h e  environment. ( T . 2 4 0 1 ) .  On t h e  

Minnesota mu l t i phas i c  p e r s o n a l i t y  inventory  tes t ,  Appe l l an t ' s  

read ing  a b i l i t y  w a s  so  l o w  t h a t  he could n o t  complete t h e  test .  

( T . 2 4 0 1 ) .  

D r .  Frumkin a l so  t e s t e d  Appel lan t  as t o  h i s  unders tanding 

of  Miranda. ( T . 2 4 0 2 ) .  Appe l lan t  had knowledge of  t h e  warnings 

b u t  was n o t  able t o  make i n t e l l i g e n t  decis ions about how b e s t  t o  

use t hose  warnings.  ( T . 2 4 0 2 ) .  Appel lant  a l s o  has  a ch ron ic  drug 

and a l coho l  abuse problem. ( T . 2 4 0 2 ) .  

D r .  Frumkin's  conc lus ions  w e r e  t h a t  Appel lant  has  had ch ron ic  

emotional  problems s i n c e  he  was very young. ( T . 2 4 0 3 ) .  H e  becomes 

depressed and stressed, and when stressed, Appel lan t  has  a d i f f i -  

c u l t  t i m e  unders tanding what is  rea l  and what i s  n o t .  ( T . 2 4 0 3 ) .  

Appel lant  c o n s t a n t l y  denied involvement t o  D r .  Frumkin, i n  t h e  
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' c r i m e s  charged.  (T.2408).  

D r .  J e t h r o  Toomer, p sycho log i s t  and p r o f e s s o r  a t  F l o r i d a  

I n t e r n a t i o n a l  Un ive r s i t y  w a s  t h e  n e x t  e x p e r t  w i t n e s s  t o  t e s t i f y  

f o r  t h e  defense .  (T.2414-2415). H e  saw Appel lan t  f o r  t h e  f i r s t  

tb"fkeon January 1 9 ,  1 9 8 7  because Appel lan t  had a t tempted s u i c i d e  

i n  Dade County J a i l .  ( T . 2 4 1 6 ) .  Next, D r .  Toomer  s a w  Appel lan t  

on February 1 9 ,  1987. ( T . 2 4 1 6 ) .  H e  s a w  Appel lant  a t o t a l  of f o u r  

t i m e s .  ( T . 2 4 1 6 - 2 4 1 7 ) .  H e  w a s  a l s o  seen December 2 ,  1987 and 

January 6 ,  1 9 8 8  by D r .  Toomer. ( T . 2 4 1 7 ) .  

D r .  Toomer d i d  a psycho- socia l  h i s t o r y  and c l i n i c a l  evalua-  

t i o n .  ( T . 2 4 2 0 ) .  H e  admin is te red  t h e  Bendiger -S ta l t  des ign test .  

( T . 2 4 2 0 ) .  Appe l l an t ' s  performance i n d i c a t e d  a number of psycho- 

l o g i c a l  d e f i c i t s .  ( T . 2 4 2 2 ) .  H e  a l s o  adminis te red  a Reirsea 

B e t a  examination which i s  an I& t e s t  t o  measure i n t e l l e c t u a l  

s t r e n g t h .  (T.2423). Appel lan t  w a s  unable t o  complete t h e  examina- 

t ion , (which  i n d i c a t e s  d e f i c i e n c i e s  i n  i n t e l l e c t u a l  func t ion ing )  

s c o r i n g  i n  a 65-70 range which i s  d e f i c i e n t .  ( T . 2 4 2 4 ) .  Appe l lan t  

has  d e f i c i t s  i n  a b s t r a c t  reasoning.  (T.2425). The Car lson 

psychologica l  survey t o  a s s e s s  p e r s o n a l i t y  func t ion ing  w a s  

adminis te red  and r evea l ed  a chemical  abuse p e r c e n t i l e  o f  8 0 ;  a 

thought d i s tu rbance  p e r c e n t i l e  of 85;  a s e l f- d e p r e c i a t i o n  per-  

c e n t i l e  of 9 5  and showed t h e  tes t  t o  b e  v a l i d .  ( T . 2 4 2 8 - 2 4 2 9 ) .  

D r .  Toorner's conc lus ion  w a s  t h a t  t h e  Appel lant  i s  overal l  un- 

s t a b l e  across c e r t a i n  p e r s o n a l i t y  sphe re s  i n  t e r m s  of fuc t ion -  

i n g ,  which i s  o f t e n  r e f e r r e d  t o  a s  b o a r d e r l i n e  p e r s o n a l i t y  d i s-  

o r d e r .  ( T . 2 4 2 9 ) .  The Appel lan t  has  an emotional  problem and a 
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drug abuse problem b u t  is n o t  i n sane .  (T.2430). D r .  Toomer  noted 

t h a t  j a i l  r eco rds  he  examined showed t h a t  Appe l lan t  w a s  pre-  

s c r i b e d  p sycho t rop i c  medica t ions .  (T.2430) . Such medica t ions  

supp re s s  p s y c h o t i c  t endenc i e s .  (T.2431) . 
The Cour t  and counse l  went over t h e  i n s t r u c t i o n s  f o r  t h e  

p e n a l t y  phase w i t h  the defense  o b j e c t i n g  t o  i n s t r u c t i o n s  as  t o  

doubl ing.  ( T . 2 4 4 4 )  and t h e  c r i m e  be ing  committed i n  a c o l d  and 

c a l c u l a t e d  manner. ( T . 2 4 4 4 ) .  The Cour t  i n s t r u c t e d  t h e  j u r y .  

(T.2451). Both s i d e s  r e s t e d .  (T.2452). The j u r y  recommended 

t h e  dea th  p e n a l t y  by a vote of  n i n e  t o  t h r e e .  ( T . 2 4 9 1 )  (. A 

t ime ly  Motion For  New T r i a l  w a s  made and denied.  ( R . 4 1 6- 4 1 7 ,  

T.2505). 

On May 1 9 ,  1988, t h e  Cour t  found t h e  fo l lowing  aggrava-  

t i n g  f a c t o r s :  (1) That  Appe l lan t  w a s  p r e v i o u s l y  conv ic t ed  o f  a 
0 

f e lony  i nvo lv ing  t h e  use  o r  t h r e a t  of  f o r c e  ( f o r  b a t t e r y  on a 

l a w  enforcement o f f i c e r  and a l s o  f o r  t h e  contemporaneous con- 

v i c t i o n  of a t t emp ted  f i r s t  degree  murder o f  Sue Zann Bosler. 

(T.2505-2506) ; ( 2 )  That  t h e  c a p i t a l  f e lony  w a s  committed w h i l e  

Appe l l an t  w a s  engaged i n  an  armed robbery and armed b u r g l a r y  

(T.2507-2508); ( 3 )  That  t h e  c a p i t a l  f e lony  was committed f o r  

pecun ia ry  g a i n  (T.2509);  ( 4 )  Tnat  t h e  cap i t a l  f e lony  w a s  

e s p e c i a l l y  he inous ,  a t r o c i o u s  and c r u e l  (T.2509-2510) ; and (5 )  

That  t h e  c a p i t a l  f e lony  w a s  committed i n  a c o l d ,  c a l c u l a t e d ,  

p r emed i t a t ed  manner w i t h o u t  any p r e t e n s e  of moral o r  l e g a l  

j u s t i f i c a t i o n  (T.2511-2512) . The on ly  m i t i g a t i n g  f a c t o r  found 



by t h e  Court  w a s  t h e  non- s ta tu tory  m i t i g a t i n g  f a c t o r  it found 0 
f r o m  numerous le t ters  from members of t h e  deceased ' s  church,  

and t h e  test imony of Sue Zann Bosler  seek ing  l i f e  f o r  t h e  

Appel lant .  (T.2518-2519) . 
The Court  sen tenced  Appel lant  t o  dea th  on t h e  f i r s t  degree  

murder charge.  (T.2521). A s  t o  t h e  o t h e r  charges ,  t h e  Court  

imposed consecut ive  l i f e  sen tences  f o r  the  a t tempted  f i r s t  

degree  murder, armed robbery and armed bu rg l a ry  and suspended 

e n t r y  of s en t ence  on t h e  unlawful possess ion  charge.  (T.2505). 

On June 3 ,  1988 counse l  w a s  appoin ted  f o r  purposes of appea l .  

( R . 4 4 8 ) .  A t imely  N o t i c e  of Appeal w a s  f i l e d .  ( R . 4 4 9 ) .  T h i s  

appea l  fol lows.  

- 20 - 



SUJ!WARY OF THE ARGUMENT 

The A p p e l l a n t ' s  Motion To Suppress  Phys i ca l  Evidence, 

Confess ions  and I d e n t i f i c a t i o n  (pho to  l ine -up)  shou ld  have 

been g ran t ed  as Appe l lan t  w a s  un lawfu l ly  d e t a i n e d  i n i t i a l l y ,  

then  h e l d  on void  j u v e n i l e  p i c k  up o r d e r s  when h e  was ove r  

t h e  j u r i s d i c t i o n a l  age of t h e  J u v e n i l e  Cour t  ( he  w a s  2 0 ) .  

A l l  of t h e  ev idence  used a g a i n s t  t h e  Appe l lan t  flowed from h i s  

un lawfu l ly  o b t a i n e d  con fe s s ion  (which w a s  i n v o l u n t a r y )  . 
Next, t h e  t r i a l  c o u r t  erred by r e p e a t i n g  t h e  fe lony  murder 

i n s t r u c t i o n  and t h e  a t t e m p t  i n s t r u c t i o n  and making a comment 

which impl ied  t h e  Cour t  thought  Appe l lan t  w a s  g u i l t y  of  one 

count  o r  a n o t h e r ,  b u t  d i d  n o t  i n d i c a t e  t h e  Cour t  b e l i e v e d  

Appe l lan t  w a s  n o t  g u i l t y .  

The Cour t  erred by n o t  r e q u i r i n g  t h e  Sta te  t o  prove t h e  

i d e n t i t y  of t h e  deceased when t h e  S ta t e ' s  i d e n t i f i c a t i o n  w i t n e s s  

t e s t i f i e d  t h a t  t h e  deceased w a s  " B i l l  Bowman" n o t  " B i l l  Bosler" 

a g a i n s t  whom Appe l l an t  w a s  charged w i th  f i r s t  degree  murder. 

The Cour t  e r r e d  i n  imposing t h e  dea th  p e n a l t y  where t h e  

Cour t  improper ly  cons ide red  c e r t a i n  agg rava t i ng  f a c t o r s  and 

improper ly  d i d  n o t  c o n s i d e r  s t a t u t o r y  m i t i g a t i n g  f a c t o r s .  The 

Cour t  doubled i n  i t s  agg rava t i ng  f a c t o r s .  

I n  t h e  very  l e a s t  t h e  dea th  s e n t e n c e  shou ld  b e  reversed. 

However, i n  l i g h t  of A p p e l l a n t ' s  f i r s t  i s s u e  on appea l ,  t h e  

judgments and a l l  s e n t e n c e s  shou ld  be  vaca t ed  and t h e  cause  re- 

manded f o r  a new t r i a l  w i thou t  t h e  improper ev idence .  



I .  

THE TRIAL COURT ERRED BY I T S  D E N I A L  
OF APPELLANT'S MOTIONS TO SUPPRESS 
PHYSICAL EVIDENCE, IDENTIFICATION, 
AND STATEMENTS, THEREBY DEPRIVING 
APPELLANT OF A FAIR TRIAL.  

P o l i c e  had no v a l i d  reason  t o  d e t a i n  J a m e s  Campbell on 

December 2 9 ,  1 9 8 6 .  A l l  p o l i c e  had w a s  s p e c u l a t i o n  t h a t  t h e  

i n d i v i d u a l  who committed t h e  Bosler homicide (whether b l ack  o r  

wh i t e ,  male or  female)  i n j u r e d  h i s  o r  h e r  hand. (T.597, 579, 

1815, 1 8 1 2 ) .  I n  responding as back-up t o  a r a d i o  c a l l  f o r  

Hearn 's  Market,  O f f i c e r s  Toledo and Ray observed Appe l lan t  

n e a r  t h e  d r i v e r ' s  s i d e  o f  an unoccupied p o l i c e  v e h i c l e .  

(T.584, 6 0 0 ,  1816, 1817, 1538) .  O f f i c e r  Ray s topped  Appe l lan t  

and spoke t o  him. ( T . 6 0 1 ) .  A t  t h e  supp re s s ion  h e a r i n g  O f f i c e r  

Ray t e s t i f i e d  t h a t  he  observed t h e  Appe l lan t  look l i k e  h e  w a s  

b r eak ing  i n t o  t h e  car ,  however, a t  t r i a l  Ray t e s t i f i e d  h e  cou ld  

n o t  t e l l  i f  Appe l lan t  w a s  t r y i n g  t h e  door or  n o t  (T.584, 1538) 

b u t  t h a t  h i s  s u s p i c i o n  w a s  a roused  enough t o  speak t o  Appe l lan t .  

(T.1538).  Later ,  when doincj t h e  r eco rds  check,  O f f i c e r  Toledo 

t o l d  Appe l lan t  t h a t  i f  h e  had no o u t s t a n d i n g  w a r r a n t s ,  h e  would 

be  f r e e  t o  go. (T.605, 1 8 2 0 ) .  When t h e  r eco rds  check w a s  done 

it r e v e a l e d  t w o  o u t s t a n d i n g  j u v e n i l e  p i c k  up o r d e r s :  (1) Case 

N o .  88-7447 i s s u e d  on May 25, 1983 f o r  second degree  grand t h e f t  

and b u r g l a r y  and ( 2 )  C a s e  No. 78-10035 b e a r i n g  t h e  s a m e  d a t e  f o r  

a dependency case. ( T . 6 0 7 ) .  
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Inez Fernandez, Superv isor  from t h e  C l e r k ' s  O f f i c e ,  J u v e n i l e  

D iv i s ion  t e s t i f i e d  t h a t  t h e  p i ck  up o r d e r s  were quashed on 

January 1 4 ,  1987. (T.623). She f u r t h e r  s t a t e d  t h a t  t h e  

Appe l l an t ' s  b i r t h  d a t e  w a s  r e f l e c t e d  on t h e  f i l e s  as A p r i l  

7 ,  1 9 6 6 .  ( T . 6 2 4 ) .  A t  t h e  p r e s e n t  t i m e ,  she  s a i d ,  s i n c e  t h e  

C l e r k ' s  o f f i c e  is  s h o r t  of space  f o r  f i l e s ,  t h e  S ta te  Attorney 

i s  reviewing f i l e s  where t h e  c h i l d  has  reached t h e  age of 1 9  

and t h e  cases are be ing  n o l l e  p rossed  and p i ck  up o r d e r s  are 

quashed. (T.625).  

According t o  O f f i c e r  Ray, Appel lan t  t o l d  Ray h i s  name, 

and t h a t  h i s  d a t e  of b i r t h  w a s  A p r i l  7 ,  1 9 6 6 .  (T.587).  A f t e r  

t h e  check r evea l ed  t h e  p i ck  up o r d e r s ,  Toledo handcuffed 

Appel lant  and i n  doing so ,  n o t i c e d  h i s  hands w e r e  c u t .  (T.608).  

Toledo asked Appel lant  what happened and Appel lan t  responded 

he  had a f i g h t  and w a s  c u t .  ( T . 6 0 8 ) .  Toledo p l aced  Appel lan t  

i n  t h e  rear of t h e  p a t r o l  car and t o l d  Ray t h a t  h e  t h i n k s  they 

have t h e  Bosler s u s p e c t .  ( T . 6 0 9 ) .  O f f i c e r  Ray looked a t  

Appe l l an t ' s  hands and they t r a n s p o r t e d  Appel lent  t o  t h e  P o l i c e  

Department. (T.591) .  

0 

However, t h e  only reason Toledo and Ray brought  Appel lan t  

i n t o  t h e  P o l i c e  S t a t i o n  t h a t  day was because of t h e  j u v e n i l e  

p ick  up o r d e r s .  (T.593, 6 1 1 ) .  Toledo knew t h a t  Appe l l an t ' s  

date of b i r t h  o f  A p r i l  7 ,  1 9 6 6  made him 20 y e a r s  o l d  a t  t h e  

t i m e  of h i s  arrest  on t h e  j u v e n i l e  p i ck  up o r d e r s .  ( T . 6 1 2 ) .  



a Sue Zann Bosler t e s t i f i e d  a t  t h e  suppress ion  hea r ing  

as t o  t h e  crimes charged,  and t h a t  Detective Geller brought  

h e r  a photo l i n e  up t o  see when she  w a s  a p a t i e n t  a t  Jackson 

Memorial Hosp i t a l  and she  i d e n t i f i e d  t h e  Appel lant .  (T.639- 

642). 

Detec t ive  J e f f r e y  Geller t e s t i f i e d  a t  t h e  suppress ion  

hea r ing  a s  t o  Appe l l an t ' s  s t a t emen t s .  (T.663-675). On January 

13, 1987 he  showed Sue Zann Bosler a photo l i n e  up and she  s a i d  

t h a t  t h e  photo of Appel lan t  " looks  l i k e  him." (T.682). 

Detec t ive  V a s  t e s t i f i e d  a t  t h e  suppress ion  h e a r i n g  t h a t  

he in te rv iewed Appel lan t  p e r  t h e  r e q u e s t  of De tec t ive  Geller 

(who had p rev ious ly  Mirandized him) and took a s t a t emen t  from 

Appel lant .  (T.691-696). Appel lant  a l so  s igned  a Consent To 

Search(so le1y  on j u v e n i l e  p i ck  up o r d e r s )  h i s  f a t h e r ' s  home a t  0 
t h a t  t i m e .  (T.697, 699). Detec t ive  V a s  came i n t o  c o n t a c t  wi th  

Appel lant  a t  approximately 4:OO P.M. (T.691). H e  spoke t o  

Appel lant  approximately t h r e e  and one-half hours .  (T.694). 

A t  t h e  t i m e  of h i s  confess ion ,  t h e  Appel lan t  w a s  n o t  f r e e  

t o  go - he  w a s  i n  custody f o r  t h e  j u v e n i l e  p i ck  up o r d e r s  

and n o t  t h e  homicide a t  t h a t  t i m e .  (T.715). 

O f f i c e r  Rickey Smith went t o  Appe l l an t ' s  f a t h e r ' s  home on 

December 29, 1986 a t  5:30-6:00 P.M. (T.721). Appe l l an t ' s  

p a r e n t s  s igned  a Consent t o  Search form. (T.723). P o l i c e  found 

a p a i r  of t e n n i s  shoes  on t h e  back porch.  (T.787). Appel lant  

l a te r  admi t ted  t h e  crime t o  Smith as w e l l .  (T.746). 



The Court  took j u d i c i a l  n o t i c e  of i t s  f i l e  i n  t h e  i n s t a n t  

case wi th  t h e  orders i t  e n t e r e d  t o  have t h e  Appe l l an t ' s  blood 

drawn and t o  have Appel lant  f i n g e r p r i n t e d .  ( S .  3-4) . 
D r .  Bruce Frumkin, C l i n i c a l  Psychologis t ,  t e s t i f i e d  t h a t  

he examined Appel lant  t o  see i f  he  had t h e  a b i l i t y  t o  under- 

s t a n d  Miranda warnings.  ( S . 9 ) .  D r .  Frumkin b e l i e v e d  t h a t  

Appel lan t  probably understood t h e  r i g h t s  b u t  t h a t  he  would 

have d i f f i c u l t y  unders tanding t h e  n a t u r e  of t h e  r i g h t s ,  and 

t h e r e f o r e  whether Appel lant  could i n t e l l i g e n t l y  waive h i s  

r i g h t s  w a s  ano ther  ques t ion .  (S.10). Appel lan t  has  a l o w  I Q  

of 6 8 ,  a very poor unders tanding of vocabulary,  knowing what 

words mean, poor judgment, is  n o t  good a t  a b s t r a c t  reasoning  

and has  poor word r ecogn i t i on  s k i l l s .  ( T . 1 2 ) .  A l l  of t hose  

t h ings  would make i t  very d i f f i c u l t  f o r  Appel lan t  t o  undersgand 

complicated concepts .  ( S . 1 2 ) .  Appe l l an t ' s  read ing  level w a s  so  

l o w  (lower than t h e  t h i r d  grade l e v e l )  t h a t  t h e  MMPI t e s t  could 

n o t  be  given t o  him v a l i d l y .  (T.23, 2 6 ) .  Appel lan t  would n o t  

unders tand t h e  imp l i ca t ion  of t h e  r i g h t  t o  r ema in  s i l e n t .  

( S . 3 7 ) .  The Motions t o  Suppress were denied,  t h e  Court  f i n d i n g  

Appel lant  made a knowing and i n t e l l i g e n t  waiver of Niranda.  

( S . 4 6 ) .  A s  a r e s u l t  of t h e  unlawful arrest of Appel lan t ,  t h e  

S t a t e  ob ta ined  a confess ion  and s t a t emen t s ,  a photo of Appel lan t  

t o  use i n  a l i n e  up, f i n g e r p r i n t s  t o  compare t o  those  found a t  

t h e  scene ,  a Consent t o  Search Appe l l an t ' s  f a t h e r ' s  home where 

shoes and o t h e r  p h y s i c a l  evidence w a s  r e t r i e v e d ,  photos of 



A p p e l l a n t ' s  hands,  and blood t o  compare t o  blood a t  t h e  

scene.  Without t h i s  unlawful  d e t e n t i o n  and i ts  f r u i t s ,  t h e  

S ta te  d i d  n o t  even have probable  cause  t o  a r r e s t  Appel lan t  

much less evidence t o  prove up a case. 

The f i r s t  i s s u e  wi th  regard  t o  t h e  Motions t o  Suppress 

is  whether t h e  i n i t i a l  d e t e n t i o n  and subsequent  a r r e s t  of  

Appel lant  w e r e  l awfu l .  I n  t h e  case a t  b a r  t h e  p o l i c e  ad- 

m i t t e d l y  had nci5ther probable  cause  no r  s u f f i c i e n t  grounds 

f o r  a v a l i d  s t o p  of Appel lant .  This i s  demonstrated by t h e  

o f f i c e r ' s  teseimony t h a t  absen t  t h e  p i ck  up o r d e r s ,  Appel lant  

would n o t  have been de t a ined ,  and i n  f a c t  t h a t  they t o l d  

t h i s  t o  Appel lan t .  

I n i t i a l l y ,  t h e  o f f i c e r s  cou ld  n o t  t e l l  what i f  any th ing  

Appel lan t  was doing nea r  t h e  unoccupied p o l i c e  v e h i c l e .  H e  

exp la ined  when asked,  t h a t  h e  l o s t  a shoe ea r l i e r  and r e tu rned  

t o  r e t r i e v e  i t .  Standing  i n  back of a convenience s tore 

looking i n t o  t h e  window of  an unoccupied p o l i c e  v e h i c l e  i s  n o t  

a c r i m e .  Appe l l an t ' s  conduct  d i d  n o t  c o n s t i t u t e  unlawful 

a c t i v i t i e s  s u f f i c i e n t  t o  g ive  o f f i c e r s  founded s u s p i c i o n  of  

c r i m i n a l  conduct  t o  j u s t i f y  t h e  s t o p  of Appel lant .  Terry  v. 

Ohio, 392 U.S. 1, 88 S .  C t .  1868, 20 L.Ed.2d 889 ( 1 9 6 8 ) .  A s  

i n  Bai ley v. S ta te ,  319 So.2d 22  (Fla., 1975) reh .  den. 1975, 

t h e  o f f i c e r s  h e r e i n  d i d  n o t  make an a r r e s t  of Appel lan t  fo r  

any bu rg l a ry  of a t tempted bu rg l a ry  of a conveyance. I n  Bai ley ,  

p o l i c e  s topped a v e h i c l e  t o  i n q u i r e ,  made no t r a f f i c  arrest,  
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0 then when ques t ion ing  passengers  observed mari juana nea r  

one of t h e  passengers ,  and made an ar res t  which w a s  h e l d  

i n v a l i d  by t h i s  Court .  L i k e w i s e ,  i n  Coladonato v. S t a t e ,  

3 4 8  So.2d 326 ( F l a . ,  1 9 7 7 )  t h i s  Court  h e l d  t h a t  where a 

p o l i c e  o f f i c e r  s topped a defendant  on h i s  own pe r sona l  sus-  

p i c i o n  t h a t  i l l e g a l  a c t i v i t y  had been or  was about  t o  be  

committed; t h a t  a f t e r  o b t a i n i n g  i d e n t i f i c a t i o n  in format ion  a 

records  check r evea l ed  a N e w  J e r s e y  warrant ;  and t h e  o f f i c e r ,  

a f t e r  p l a c i n g  t h e  defendant  under arrest l e a r n s  t h a t  a local  

stereo s t o r e  w a s  b u r g l a r i z e d  and conducts an inventory  sea rch  

on t h e  de fendan t ' s  v e h i c l e ,  t h e  evidence s e i z e d  should be  

suppressed  a s  p o l i c e  may n o t  a r b i t r a r i l y  or  on a b a r e  sus-  

p i c i o n  t h a t  someone i s  v i o l a t i n g  t h e  l a w  s t o p  a v e h i c l e .  

See a l so  Kersey v. S ta te ,  58 So.2d 155 ( F l a . ,  1952) .  This 0 
Court  d i d  n o t  even t r ea t  t h e  i s s u e  of  t h e  New J e r s e y  w a r r a n t ' s  

v a l i d i t y  i n  Coladonato. The i n i t i a l  s t o p  w a s  bad so t h e  

s ea rch  and s e i z u r e  w a s  bad as w e l l .  

Pursuant  t o  Sec t ion  901.151 F l a .  -- S t a t .  ( 1 9 6 9 )  p o l i c e  may 

tiemporarily d e t a i n  an i n d i v i d u a l  when they encounter  such an 

i n d i v i d u a l  "under c i rcumstances  which reasonably i n d i c a t e  

t h a t  such person has  committed, o r  i s  about t o  commit a 

v i o l a t i o n  of t h e  c r i m i n a l  laws of t h i s  S ta te . . . . "  This  de- 

t e n t i o n  i s  f o r  t h e  purpose of a s c e r t a i n i n g  t h e  i n d i v i d u a l ' s  

i d e n t i t y  and t h e  surrounding c i rcumstances .  I f  probable  cause  

f o r  a r res t  of t h e  person then appears  pursuant  t o  F l a .  S t a t .  --  
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s 901.151(4) then t h e  "person s h a l l  be  a r r e s t e d . "  I f  no 

probable  cause  appears  t h e  person should be  r e l ea sed .  

I n  t h e  case a t  b a r ,  no probable  c a u s e  t o  b e l i e v e  

Appel lant  w a s  committing a bu rg l a ry  of t h e  car arose. I n  

f ac t ,  p o l i c e  t e s t i f i e d  t h a t  they t o l d  Appel lan t  i f  t h e  records  

check w a s  nega t ive  they would n o t  have de t a ined  him longer .  

F u r t h e r ,  Appel lan t  w a s  n o t  o f f i c i a l l y  " a r r e s t e d "  f o r  a 

c r i m e  according t o  p o l i c e  u n t i l  a f t e r  h i s  confess ion .  So  

t h a t  t h e  i n i t i a l  s t o p  w a s  bad,  b u t  p o l i c e ,  c o n t r a r y  t o  

Coladonato, were pe rmi t t ed  t o  use  t h e  evidence which flowed 

o u t  of t h i s  i n i t i a l  bad d e t e n t i o n  a g a i n s t  t h e  Appel lan t  a t  

t r i a l ,  i n  v i o l a t i o n  of A r t i c l e  I ,  Sec t ion  1 2  of  t h e  F l o r i d a  

C o n s t i t u t i o n ,  and t h e  4 th  and 14 th  Amendments of t h e  Cons t i tu-  

t i o n  of t h e  United States .  

The S t a t e  a t tempted t o  j u s t i f y  t h e  d e t e n t i o n  by t h e  

j u v e n i l e  p i ck  up o r d e r s ,  b u t  t h i s  cannot  s t a n d .  There w e r e  

t w o  p i ck  up o r d e r s  i n  t h e  case a t  bar ;  one f o r  a dependency 

case and t h e  o t h e r  f o r  a delinquency case. Pursuant  t o  

Sec t ion  39.40(2) F l a .  -- S t a t .  ( 1 9 7 8 )  (as amended 1 9 8 7 )  i n  de- 

pendency cases t h e  Court  loses j u r i s d i c t i o n  when a c h i l d  a t t a i n s  

ma jo r i t y  (18 y e a r s  of  a g e ) .  In  delinquency cases pursuant  t o  

Sec t ion  39.02 ( 4 )  F l a .  --  S t a t .  ( 1 9 8 1 )  t h e  Court  loses j u r i s d i c t i o n  

over  t h e  c h i l d  when he or  she  a t t a i n s  1 9  y e a r s  of age. 

This Court  has  h e l d  t h a t  where t h e  j u v e n i l e  c o u r t  lacked 

t h e  power t o  order a p a r e n t  of a de l inquen t  c h i l d  t o  do an act  
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i t s  contempt o r d e r  a g a i n s t  t h e  p a r e n t  w a s  vo id  as t h e  Cour t  

a t t empted  t o  act  beyond i t s  power. S t a t e  v. S.M.G., 313 

So.2d 761 ,  763 ( F l a . ,  1975 ) .  Likewise ,  a j u v e n i l e  p i c k  

up o r d e r ,  due t o  t h e  j u r i s d i c t i o n a l  mandates of Sect ions 

39.02(4) and 39.40(2)  F l a .  S t a t . ,  i s  vo id  when t h e  c h i l d  

reaches  1 8  i n  t h e  case of  a dependency and 1 9  i n  a de- 

l inquency.  

t o  e n f o r c e  t h e s e  p i ck  up o r d e r s .  

t h e  powers of t h e  J u v e n i l e  d i v i s i o n  t o  t e r m i n a t e  when a 

c h i l d  a t t a i n e d  t h e  age of  18 f o r  a dependency and 1 9  f o r  a 

del inquency.  S t a t e  v. A.N.F., 413 So.2d 1 4 6 ,  1 4 7  ( F l a . ,  

5 t h  DCA, 1 9 8 2 ) .  The J u v e n i l e  Cour t  l o s e s  j u r i s d i c t i o n  over 

The J u v e n i l e  Cour t  does n o t  have j u r i s d i c t i o n  

The L e g i s l a t u r e  i n t ended  

a c h i l d  who v i o l a t e d  a l a w  when under 1 9 ,  once t h e  c h i l d  

t u r n s  1 9 .  S ta te  v. A.N.F., a t  1 4 7- 1 4 8 .  See a l so  C.L.D.  
0 

v. Beauchamp, 4 6 4  So.2d 1 2 6 4  ( F l a .  1st DCA, 1985) and 

Gore v. Chapman, 1 9 6  So. 2d840,143 F l a .  438 ( F l a .  1 9 4 0 )  where 

s t a t u t e  i t s  j u r i s d i c t i o n  i s  l i m i t e d  t o  t h a t  mandated by t h e  

s t a t u t e .  

A s  a r e s u l t  of  t h e  fo r ego ing ,  a f t e r  t h e  i n i t i a l  s t o p  

r e s u l t e d  i n  no b e l i e f  by p o l i c e  t h a t  Appe l lan t  w a s  committ ing 

a c r i m e ,  h e  w a s  t hen  h e l d  on vo id  p i c k  up o r d e r s ,  

t e n c e ,  s i n c e  p o l i c e  s a w  c u t s  on h i s  hands and a t  t h a t  ve ry  

i n s t a n c e  had a hunch, n o t  more than  a guess ,  

w a s  invo lved  i n  t h e  Bosler homicide. 

as a pre-  

t h a t  Appe l lan t  

F u r t h e r ,  p o l i c e  knew t h e  
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p ick  up o r d e r s  w e r e  i s s u e d  i n  1983 and t h a t  Appe l l an t ' s  

b i r t h d a t e  w a s  A p r i l  7 ,  1 9 6 6  which made him 20 yea r s  of  age 

a t  t h e  t i m e  of t h i s  i l l e g a l  d e t e n t i o n  and n o t  s u b j e c t  t o  t h e  

j u r i s d i c t i o n  of t h e  J u v e n i l e  Court .  

t a k e  Appel lan t  t o  t h e  j u v e n i l e  d e t e n t i o n  f a c i l i t y ,  they took 

C e r t a i n l y  p o l i c e  d i d  n o t  

him t o  t h e i r  homicide o f f i c e .  

The only s i m i l a r  cases found on t h e  i s s u e  of a d e t e n t i o n  

based upon a void war ran t  i n  F l o r i d a  w e r e  a t  t h e  D i s t r i c t  

Court  of Appeal l eve l .  I n  Albo v. S t a t e ,  4 7 7  So.2d 1 0 7 1  

(F l a .  3d DCA, 1 9  85 1 and Pesci Y. S ta te ,  420 So.2d 380 (F l a .  

3d DCAl982). The Thi rd  D i s t r i c t  Court  of Appeal h e l d  t h a t :  

. . . A n  arres t  i s  i n v a l i d  when t h e  a r r e s t i n g  o f f i c e r  
acts upon in format ion  i n  c r i m i n a l  j u s t i c e  system 
records, which though correct when p u t  i n t o  t h e  
records, no longer  a p p l i e s  and which, through f a u l t  
of t h e  s y s t e m ,  has  been r e t a i n e d  a f t e r  t h e  i n f o r -  
mation should have been removed. Albo a t  pg. 1073. 

I n  Albo, t h e  defendant  was s topped f o r  a t r a f f i c  i n f r a c t i o n .  

A computer check r evea l ed  de fendan t ' s  l i c e n s e  w a s  under sus-  

pension.  I n  f a c t ,  Albo ' s  l i c e n s e  has  been r e i n s t a t e d  long 

b e f o r e ,  b u t  computers w e r e  n o t  updated and d i d  n o t  i nc lude  

t h i s  f a c t .  Albo w a s  a r r e s t e d  and i n c i d e n t  t o  t h e  arrest  p o l i c e  

found a p i s t o l  concealed i n  h i s  c a r .  

of Appeal h e l d  t h a t  t h e  evidence must be  suppressed.  

Martin v. S t a t e ,  4 2 4  So.2d 9 9 4  ( F l a .  2d DCA, 1983) where a 

The Thi rd  Dis t r i c t  Court  

See a l s o  

under same, could n o t  v a l i d a t e  an o therwise  i n v a l i d  arrest.  

The Second D i s t r i c t  Court  of Appeal h e l d :  
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A vo id  or nonex i s t i ng  war ran t  cannot  be  t h e  
b a s i s  f o r  a l e g a l  arrest  and sea rch .  E e s c i  v. 
S t a t e ,  420  So.2d 380 ( F l a .  3d DCA, 1 9 8 2 ) .  Mart in  
v. S t a t e ,  a t  pg. 995. 

I n  t h e  case a t  b a r ,  Appe l l an t ' s  d e t e n t i o n  ( n o t  even 

"arrest ,"  according t o  o f f i c e r s ,  u n t i l  a f t e r  h i s  c o n f e s s i o n ) ,  

was based upon a void  war ran t  t h a t  p o l i c e  should have known 

w a s  vo id  due t o  A p p e l l a n t ' s  age. A s  a r e s u l t ,  Appe l l an t ' s  

va r ious  Motions t o  Suppress should  have been g ran ted  as t h e  

evidence ob ta ined  w a s  t h e  f r u i t  of  t h e  poisonous tree." Wong 

Sun v. United S t a t e s ,  381 U . S .  4 7 1 ,  488, 8 3  S.Ct. 4 0 7 ,  417 ,  

9 L .Ed .  2d 4 4 1 ,  455 (1963) ,  Alber ty  v. S t a t e ,  1 3  F.L.W. 2635, 

2636 ( F l a .  3d DCA, December 6 ,  1 9 8 8 ) ;  S ta te  v. Cont ra ras ,  512 

So.2d 339 ( F l a .  3d DCA, 1 9 8 7 ) .  

V i r t u a l l y  a l l  o f  t h e  State 's  evidence i n  t h e  i n s t a n t  ca se  

flowed from Appe l l an t ' s  i n i t i a l  i l l e g a l  d e t e n t i o n .  F i r s t ,  h e  

confessed ( t h e  v o l u n t a r i n e s s  of s a m e  i s  a l s o  o b j e c t e d  t o  

h e r e i n ) .  The confess ion  was used a g a i n s t  him a t  t r i a l .  Next, 

he  made va r ious  s t a t emen t s  t o  va r ious  o f f i c e r s  du r ing  h i s  de- 

t e n t i o n  which a l so  were admi t ted  i n t o  evidence.  H e  w a s  f i nge r-  

p r i n t e d  a s  a r e s u l t  of t h i s  arrest and h i s  b lood w a s  drawn 

by c o u r t  o r d e r  f o r  comparison purposes.  

blood and blood a t  t h e  s c e n e  came i n t o  evidence.  H i s  photo 

The comparison of h i s  

w a s  taken (and h i s  hands) and t h e  subsequent l ine- up ,  photos ,  

and o u t  of c o u r t  i d e n t i f i c a t i o n  w e r e  in t roduced  i n t o  evidence 

a t  t r i a l .  F i n a l l y ,  a Consent t o  Search s t a t i n g  i t  w a s  based 

so l e ly  on (vo id)  j u v e n i l e  p ick  up o r d e r s  enabled p o l i c e  t o  
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ga in  en t r ance  i n t o  Appe l l an t ' s  f a t h e r ' s  house and s e i z e  ab 
p h y s i c a l  evidence t h e r e  t o  be  used a t  t r i a l .  Without a l l  

of t h e s e  i t e m s ,  t h e  S t a t e  had no probable  cause  t o  d e t a i n  

Appel lant  f o r  t h e  Bosler case. 

' The t r i a l  c o u r t  e r r e d  i n  p e r m i t t i n g  such p o l i c e  m i s -  

conduct. To add t o  t h e  t a i n t  of t h i s  e n t i r e  ep isode ,  t h e  

t r i a l  c o u r t  found t h a t  Appe l l an t ' s  confess ion  w a s  vo lun ta ry .  

( S . 4 6 ) .  This  w a s  er roneous a s  w e l l  based upon t h e  f a c t s  of 

t h i s  case. I t  w a s  w e l l  e s t a b l i s h e d  t h a t  Appe l l an t ' s  IQ i s  

i n  t h e  mental ly  r e t a r d e d  range,  t h a t  he  is incapable  of  

t h i n k i n g  o r  reasoning  a b s t r a c t l y  and t h a t  h i s  read ing  l e v e l  

is  t h a t  of a t h i r d  g rade r .  Y e t  p o l i c e  a l l e g e d l y  ob ta ined  

a w r i t t e n  s t a t emen t  (which he supposedly read  a f t e r  supposedly 

unders tanding h i s  Miranda warnings - excep t  t h e  r i g h t  t o  re- 

main s i l e n t  warnings) and a l l e g e d  t h a t  he  read  and understood 

@ 

( p r i o r  t o  s i g n i n g )  a Consent t o  Search form. I t  is sub- 

mi t t ed  t h a t  t h e  f i n d i n g  of a knowing, i n t e l l i g e n t ,  vo lun ta ry  

waiver  of Miranda i n  t h i s  case ( p a r t i c u l a r l y  a f t e r  s e v e r a l  

hours of  d e t e n t i o n  and be ing  handcuffed to  a r i n g  on t h e  f l o o r  

of t h e  in t e rv i ew room a t  the  age of 2 0 )  t o t a l l y  i gno res  t h e  

evidence and test imony of D r .  Bruce Frumkin, Ph.D. which was 

unrebut ted  by any State  w i t n e s s .  This  Appel lan t  could n o t ,  

due t o  h i s  l a c k  of  i n t e l l i g e n c e ,  r e t a r d a t i o n ,  i n a b i l i t y  t o  

unders tand anyth ing  above a t h i r d  grade l e v e l  when w r i t t e n ,  

and t h e  o t h e r  coercive factors p r e s e n t  i n  h i s  case v o l u n t a r i l y  

0 waive h i s  Miranda Rights .  Therefore ,  t h e  Motions t o  Suppress 
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e shou ld  have been g r a n t e d  on t h i s  b a s i s  as w e l l ,  for any th ing  

p o l i c e  o b t a i n e d  i n  t h e  way of  ev idence  came on ly  as a r e s u l t  

of t h e  c o n f e s s i o n  and A p p e l l a n t ' s  subsequen t  arrest. 

T o  b e  a d m i s s i b l e ,  t h e  S t a t e  must show a c o n f e s s i o n  t o  b e  

vo lun t a ry .  DeConingh v. S t a t e ,  443 So.2d 501, 503 ( F l a . ,  

1983) r eh .  den. 1983, cert .  den. 1 0 4  S.Ct.  995, B r e w e r  v.  

S ta te ,  386 So.2d 232, 235 (Fla., 1 9 8 0 )  r eh .  den. 1980. Th i s  

Cour t  h a s  he ld :  

-- 

I f  f o r  any r ea son  a s u s p e c t  i s  p h y s i c a l l y  o r  
men t a l l y  i n c a p a c i t a t e d  t o  e x e r c i s e  a f r e e  w i l l  
o r  t o  f u l l y  a p p r e c i a t e  t h e  s i g n i f i c a n c e  o f  h i s  
admiss ions ,  h i s  self- condemning s t a t e m e n t s  shou ld  
n o t  be  employed a g a i n s t  him. DeConingh a t  page 503. 

A c o n f e s s i o n  which i s  n o t  t h e  p roduc t  o f  a f r e e  w i l l  

r ende r s  t h a t  c o n f e s s i o n  i n a d m i s s i b l e .  Townsend v. Bain ,  

72 U . S .  293, 308,,83 S .  c t . 7 4 5 ,  754,9L.Ed.2d 770 (1963) .  
0 

The Supreme Cour t  o f  t h e  Uni ted  S t a t e s  h a s  a l so  he ld :  

Waivers of  C o n s t i t u t i o n a l  r i g h t s  n o t  on ly  must  b e  
vo lun t a ry  b u t  must b e  knowing, i n t e l l i g e n t  acts  
done w i t h  s u f f i c i e n t  awareness of t h e  r e l e v a n t  
c i rcumstances  and l i k e l y  consequences.  Brady v. U.S., 
397 U . S .  7 4 2 ,  748, 9 0  S.Ct.  1463, 1468, 25 L.Ed. 
2d 7 4 7  ( 1 9 7 0 ) .  

A con fe s s ion  can b e  rendered  i n a d m i s s i b l e  due t o  menta l  

coe r c ion  as w e l l .  Gaspard v. S t a t e ,  387 So.2d 1 0 1 6 ,  1 0 2 1  

( F l a .  1st DCA, 1 9 8 0 ) ;  Blackburn v. Alabama, 361 U . S .  1 9 9 ,  

80 S . C t .  2 7 4 ,  4 L.Ed.2d 2 4 2  ( 1 9 6 0 ) ;  Hawthorne v. S t a t e ,  377 

So.2d 780 ( F l a .  1st DCA 1 9 7 9 ) ;  D e C a s t r o  v. S t a t e ,  359 So. 

2d 551 ( F l a .  3d DCA, 1978 ) ;  S t a t e  v. C a b a l l e r o ,  

1 2 1 0  ( F l a .  3d DCA, 1981 ) .  a 
39 6 So.2d 
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T h e  Motions T o  Suppress should have been gran ted .  

This case should be r eve r sed  and remanded f o r  a new t r i a l  

wi thout  t h e  improperly admit ted evidence.  
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11. 

THE TRIAL COURT ERRED BY REPEATING 
CERTAIN O F  THE MURDER JURY I N-  
STRUCTIONS ADDING UNDUE EMPHASIS 
TO THE GUILT ASPECT AND COMMENTS 
INADVERTENTLY I M P L Y I N G  THE COURT 
BELIEVED APPELLANT WAS G U I L T Y .  

During t h e  i n s t r u c t i o n s  t o  t h e  j u r y ,  t h e  Cour t  f i r s t  

i n s t r u c t e d  t h e  j u r y  on f i r s t  degree  p r emed i t a t ed  murder. 

(T.2282).  Next t h e  Cour t  charged t h e  j u r y  w i t h  t h e  f i r s t  

degree  fe lony  murder i n s t r u c t i o n .  (T.2283).  A f t e r  i n-  

s t r u c t i n g  t h e  j u r y  once on f i r s t  degree  f e lony  murder, t h e  

Cour t  s ta ted  t h e  fo l lowing :  

D o  you unders tand  t h e  d i s t i n c t i o n  i n  f i r s t  degree  
murder, p r emed i t a t i on?  Premedi ta t ion  you would need 
t o  prove,  i n  f i r s t  degree  f e lony  murder t h e r e  i s  
no need t o  prove p r emed i t a t i on .  
t h e  commission of  a f e lony .  

You must prove 

I ' l l  r ead  it a g a i n  and aga in  when I r e p e a t  t h e  
i n s t r u c t i o n s .  I by no means imply t o  you t h a t  
I t h i n k  t h e r e  i s  some v e r d i c t  t h a t  you find. o r  t h a t  
I ' m  l e a n i n g  toward any p a r t i c u l a r  d e f i n i t i o n  o r  any 
p a r t i c u l a r  count  o r  charge .  
because  I want you clear i n  your  mind. 

I ' m  on ly  r e p e a t i n g  

You are g e t t i n g  a bundle  o f  l a w  i n  a very  b r i e f  
t i m e .  T h a t ' s  t h e  on ly  reason  t h a t  I ' m  r e p e a t i n g  
t h i n g s ,  draw no i m p l i c a t i o n  whatever  as t o  what t h e  
Cour t  is  t h i n k i n g  i f  1 stress one p o r t i o n  o f  t h e  
i n s t r u c t i o n s  ove r  ano the r .  I t ' s  f o r  t h e  purpose  of  
your  c l a r i t y .  

Repeat ing,  i n  o r d e r  t o  c o n v i c t  of  f i r s t  degree  fe lony  
murder, i t ' s  n o t  neces sa ry  f o r  t h e  S t a t e  t o  prove t h a t  
t h e  defendan t  h a s  a p remedi ta ted  des ign  or i n t e n t  t o  
k i l l . .  . . (T.2284-2285). 

Laber,  t h e  Cour t  i n s t r u c t e d  t h e  j u r y  on t h e  a t t empted  

f i r s t  degree  murder. ( T . 2 2 8 8 ) .  A f t e r  r ead ing  t h e  i n s t r u c t i o n ,  a 
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t h e  fol lowing occurred:  

I have j u s t  r ead  t o  you t h e  i n s t r u c t i o n  on a t tempt  
t o  commit a crime, and t h i s  p a r t i c u l a r  matter 
a t tempt  t o  commit f i r s t  degree murder. L e t  m e  
read  it aga in .  (T.2288). 

The Court  r e i n s t r u c t e d  on a t tempt .  (T.2289). The 

Court  i n s t r u c t e d  t h e  j u r y  cm t h e  d e f i n i t i o n  of  a dangerous 

weapon. (T.2295) . Immediately t h e r e a f t e r :  

L e t  m e  r e p e a t  t h e  d e f i n i t i o n .  A dangerous weapon 
i s  .... (T.2295). 

The Court  r ead  t h e  reasonable  doubt i n s t r u c t i o n  t o  t h e  

j u ry .  ( T . 2 2 9 7 ) .  

L e t  m e  read  t h i s  again.  I see puzzled looks on your 
f a c e s .  

A reasonable  doubt i s  n o t  a p o s s i b l e  doubt o r  
s p e c u l a t i v e  doubt ,  imaginary doubt o r  forced  
doubt. 

That  simply means t h e  S t a t e  is  n o t  r equ i r ed  t o  prove 
someone g u i l t y  beyond any p o s s i b l e  doubt ,  beyond any 
s p e c u l a t i v e  doubt,  beyond any imaginary doubt,  beyond 
any fo rced  doubt,  beyond a shadow of a doubt. ... 
( T . 2 2 9 7- 2 2 9 8 ) .  

P r i o r  t o  t h e  j u r y  r e t i r i n g  t o  d e l i b e r a t e  t h e  defense  

o b j e c t e d  t o  t h e  Court  r e p e a t i n g  t h e  fe lony  murder i n s t r u c t i o n  

and t h e  reasonable  doubt i n s t r u c t i o n .  (T.2316). The Court  over-  

r u l e d  t h e  o b j e c t i o n s .  (T.2316). 

I n  Beckham v. S ta te ,  209 So.2d 6 8 7 ,  6 8 8  (F l a .  2d DCA, 

1968) a manslaughter  charge was repea ted .  The Second D i s t r i c t  

Court  of Appeal he ld :  

W e  b e l i e v e  t h a t  t h i s  r e p e t i t i o n ,  a l though i n a d v e r t e n t ,  
w a s  harmful ly  p r e j u d i c i a l  t o  de fendan t ' s  case and t h a t  
i t  c o n s t i t u t e s  a d d i t i o n a l  grounds f o r  reversal. - i d .  
a t  688-689. 



The r e p e t i t i o n  of  f e lony  murder and a t t e m p t  w a s  harmful .  

However, t h e  C o u r t ' s  c h o i c e  of language "1 by no means imply 

t o  you t h a t  I t h i n k  t h e r e  i s  some v e r d i c t  t h a t  you f i n d  or  t h a t  

I ' m  l e a n i n g  toward any p a r t i c u l a r  d e f i n i t i o n  o r  any p a r t i c u l a r  

count  o r  cha rge , "  ( T . 2 2 8 4 1 ,  i s  a l s o  s i m i l a r  t o  t h e  C o u r t ' s  

language i n  Beckham where t h e  Cour t  i n s t r u c t e d  t h e  j u r y :  

You are n o t  t o  t a k e  from t h e  C o u r t ' s  use  of t h e  
ph ra se  " scene  of  t h e  c r i m e "  any i n d i c a t i o n  on your  
p a r t ,  n o r  shou ld  you d e r i v e  from t h a t  s t a t e m e n t  any 
idea, i n f e r e n c e  o r  i m p l i c a t i o n  on t h e  p a r t  o f  t h e  
Cour t  t h a t  t h e  Cour t  f e e l s  t h a t  any p a r t i c u l a r  crime 
h a s  t aken  p l a c e .  - i d .  a t  688. 

The C o u r t ' s  comment above i n  t h e  case a t  bar i n a d v e r t e n t l y  

d i d  imply he  b e l i e v e d  t h e  Appe l lan t  t o  be  g u i l t y  b u t  t h a t  h e  was 

n o t  f a v o r i n g  any p a r t i c u l a r  charge  o r  count  (as i f  a lesser 

inc luded  o f f e n s e  would be  s u f f i c i e n t  as w e l l ) .  Beckham, i n f r a ;  

- Rayledson v. S t a t e ,  1 0 2  So.2d 281 ( F l a . ,  1958 ) .  

Th is  Cour t  h a s  h e l d  t h a t  t h e  t r i a l  c o u r t  shou ld  s c rupu lous ly  

avo id  commenting on t h e  ev idence  i n  a case. 

4 5 2  So.2d. 548 ( F l a . ,  1 9 8 4 ) ;  L e e  v. S t a t e ,  324 So.2d 6 9 4  ( F l a . ,  

W h i t f i e l d  v. S ta te ,  

1st DCA, 1 9 7 6 ) .  

I n  t h e  case a t  b a r  t h e  Court ' s  comments, though i n a d v e r t e n t ,  

dep r ived  Appe l lan t  of  a f a i r  and i m p a r t i a l  t r i a l .  
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111. 

THE TRIAL COURT ERRED BY PERMITTING 
AN EXPERT I N  SEROLOGY TO TESTIFY 
ABOUT K N I F E  SLIPPAGE O U T S I D E  OF H I S  
AREA O F  EXPERTISE OVER DEFENSE OB- 
J E C T I O N .  

A t  t r i a l  Toby Wolson, t e s t i f i e d  a s  an e x p e r t  i n  

se ro logy .  ( T . 1 7 8 7 ) .  H e  t e s t i f i e d  regard ing  k n i f e  s l i p p a g e  

over  defense  o b j e c t i o n .  (T.1785-1794). The defense  o b j e c t e d  

and moved f o r  a m i s t r i a l  on t h e  b a s i s  of re levance ,  c a l l i n g  

f o r  s p e c u l a t i o n  and t h a t  an e x p e r t  i n  se ro logy  i s  n o t  q u a l i -  

f i e d  t o  t e s t i f y  as t o  anyth ing  having t o  do wi th  a k n i f e  o r  

t o o l  mark i d e n t i f i c a t i o n .  (T.1793, 1 7 9 6 ) .  Over defense  ob- 

j e c t i o n  t h e  s e r o l o g i s t  w a s  pe rmi t t ed  t o  t e s t i f y :  

A. S ince  t h e r e  is  a s t r u g g l e  p r e s e n t ,  
i t ' s  n o t  unusual  f o r  t h e  person doing t h e  
s t a b b i n g  t o  g e t  t h e i r  f r e e  hand and a r m  i n  
t h e  way of t h e  k n i f e  be ing  used. Again you 
have more blood l e f t  behind.  ( T . 1 7 9 6 ) .  

The s e r o l o g i s t  a l s o  t e s t i f i e d  t h a t  he  has  viewed t h e  k n i f e  

i t s e l f  and t h e  photograph of t h e  k n i f e .  Then t h e  fol lowing 

occur red  : 

Q. How..did t h a t  h e l p  you d r a w  t h a t  conc lus ion?  

A. My knowledge, aga in  a s  7: sa id ,  how blood a f f e c t s  
t h e  ins t rument  and what occurs  f r e q u e n t l y  on those  
types  of cases, from previous  cases I worked. 

Q. And what i n  p a r t i c u l a r  about  t h a t  
t h e  k n i f e ,  made you d r a w  t h a t  conclusion? 

A. This i s  a bu tche r  k n i f e  you f i n d  i n  your 
k i t chen .  This  is  designed f o r  c u t t i n g  food or  
whatever cooking o b j e c t  you have i n  mind. They 
d o n i t  have a h i l t .  

Q. What do you mean a h i l t ?  
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A. A p i e c e  on t h e  k n i f e  t h a t  goes a g a i n s t  t h e  
b l a d e  and t h e  hand l e  t h a t  p r e v e n t s  your  hands 
from moving forward on t h e  b l a d e .  

Q. Okay, what aboukt when I s t r i k e  someone, would 
t h a t  -- cou ld  t h a t  cause an i n d i v i d u a l  t o  c u t  
h i m s e l f ?  

A. W e l l ,  i n  s i t u a t i o n s  w i t h  m u l t i p l e  s t a b  wounds, 
t h e  weapon t ends  t o  be  covered w i t h  b lood.  During 
t h e  p r o c e s s  of  s t a b b i n g  t h e  weapon may h i t  a h a r d  
s u r f a c e ,  a b r e a s t  bone or  r i b  bone and what happens,  
t h e  k n i f e  s t a b s  a b r u p t l y  because  it i s  s l i p p e r y  i n  
t h e  hand and t h e  hand w i l l  s l i d e  forward over  t h e  
b l a d e  as I ' v e  s een  i n  t h i s  t y p e  o f  case. S ince  
t h e  v i c t i m  is s t r u g g l i n g  -- 
MR. CHAVIES: Object t o  t h e  terminology t h i s  t ype  
of  case. Once a g a i n ,  i r r e l e v a n t  t o  t h i s  case and 
c a l l i n g  f o r  s p e c u l a t i o n .  (T.1295-1296). 

Exper t  t e s t imony  i s  p e r m i t t e d  by S e c t i o n s  9 0 . 7 0 2 ,  9 0 .  

703 and 9 0 . 7 0 4  F l a .  S t a t .  However, an  e x p e r t  i n  one f i e l d  --  

cannot  t e s t i f y  i n  a f i e l d  i n  which h e  does n o t  have e x p e r t i s e ,  

p a r t i c u l a r l y  a f t e r  speak ing  t o  o t h e r  p o l i c e  o f f i c e r s  as p a r t  

of t h e  b a s i s  f o r  h i s  op in ion  (T .1791)  which i s  i n a d m i s s i b l e  

hea r say .  F l a .  --  S t a t .  9 0 . 8 0 1 ( 2 )  ( G ) ;  Bunyak v. Clyde J. Yancy, 

438 So.2d 8 9 1  ( F l a . ,  2d DCA, 1983) ;  E v e r e t t  v. S ta te ,  9 7  So. 

2d 2 4 1  ( F l a . ,  1987) cert .  den. 355 U.S. 9 4 1  (1958) .  The 

t r i a l  c o u r t  abused i t s  d i s c r e t i o n  by p e r m i t t i n g  t h e  tes t imony 

of t h e  s e r o l o g i s t  on t h e  i s s u e  of how t h e  p e r p e t r a t o r  may have 

c u t  h i m s e l f .  
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I V  . 

THE EVIDENCE WAS INSUFFICIENT TO 
ESTABLISH FIRST DEGREE MURDER 
WHERE THE IDENTIFY OF THE DECEASED 
HAS NOT BEEN ESTABLISHED. 

A t  t r i a l ,  Cha r l e s  Norman, IBM S e c u r i t y  Admin i s t r a to r  w a s  

c a l l e d  as a w i t n e s s  f o r  purposes  of i d e n t i f y i n g  the deceased.  

(T.1639). H e  t e s t i f i e d  h e  knew t h e  deceased f o r  s e v e r a l  y e a r s .  

(T.1639).  H e  s t a t e d  t h e  deceased w a s  B i l l  "Bowman". 

(T.1639).  There w a s  no o b j e c t i o n  by t h e  defense .  However, 

t h e  i d e n t i t y  of t h e  v i c t i m  is an e s s e n t i a l  e lement  of  t h e  

corpus  d e l i c t i  of  any homicide.  

The neces sa ry  e lements  of proof are: (1) The f a c t  of 

dea th ,  ( 2 )  t h e  c r i m i n a l  agency of  a n o t h e r  pe rson  as t h e  

cause  t h e r e o f ,  and (3 )  t h e  i d e n t i t y  of  t h e  v i c t i m .  Basset t  

v .  S t a t e ,  4 4 9  So.2d. 803, 8 0 7  ( F l a . ,  1 9 8 4 )  r eh .  den. 1984; 

Stone v. S t a t e ,  378 So.2d 765 ( F l a . ,  1 9 7 9 )  cer t .  den. 449  U . S .  

986 (1980) .  I n  t h e  case a t  b a r ,  Cha r l e s  N o r m a n  i d e n t i f i e d  t h e  

deceased as " B i l l  Bowman" n o t  B i l l  Bosler whom t h e  Appe l lan t  

w a s  charged w i t h  k i l l i n g .  

A c q u i t t a l  shou ld  have been g r a n t e d  as t h e  i d e n t i t y  of  t h e  

v i c t i m  w a s  n o t  p r o p e r l y  e s t a b l i s h e d .  See Terzado v. S ta te ,  

232 So.2d 232 ( F l a .  4 t h  DCA, 1 9 7 0 )  r eh .  den. 1 9 7 0 .  

A p p e l l a n t ' s  Motion f o r  Judgment of  
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THE TRIAL COURT ERRED BY FIND- 
I N G  FIVE AGGRAVATING FACTORS, 
NO STATUTORY M I T I G A T I N G  FACTORS 
AND ONLY ONE NON-STATUTORY M I T I-  
G A T I N G  FACTOR, AND I M P O S I N G  THE 
DEATH PENALTY. 

During t h e  p e n a l t y  phase ,  t h e  j u r y  recommended i m-  

p o s i t i o n  o f  t h e  dea th  p e n a l t y  by a 9 - 3 vo te .  ( T . 2 4 9 1 ) .  

The t r i a l  c o u r t  fo l lowed t h e  j u r y ' s  recommendation and 

found t h e  fo l l owing  agg rava t i ng  f a c t o r s :  (A)  That Appe l l an t  

w a s  p r e v i o u s l y  conv ic t ed  o f  a f e lony  i n v o l v i n g  t h e  use  o r  

t h r e a t  of f o r c e  f o r  a 1 9 8 4  b a t t e r y  on a l a w  enforcement 

o f f i c e r  and a l s o  f o r  t h e  contemporaneous c o n v i c t i o n  of  

a t t empted  f i r s t  degree  murder of  Sue Zann Bosler. (T.2505-2506). 

( B )  Tha t  t h e  c a p i t a l  f e lony  w a s  committed w h i l e  Appe l lan t  was 

engaged i n  an  armed robbery and armed b u r g l a r y  (T.2507- 

2508) ;  ( C )  That t h e  c a p i t a l  f e lony  w a s  committed f o r  pecun ia ry  

g a i n  (T.2509);  ( D )  That  t h e  c a p i t a l  f e lony  w a s  e s p e c i a l l y  

he inous ,  a t r o c i o u s  and c r u e l  (T.2509-2510); and ( E )  That  t h e  

c a p i t a l  f e lony  w a s  committed i n  a c o l d ,  c a l c u l a t e d ,  and pre-  

medi ta ted  manner w i t h o u t  any p r e t e n s e  o f  moral  o r  l e g a l  j u s t i -  

f i c a t i o n .  (T.2511-2512). 

Notwi ths tanding t h e  A p p e l l a n t ' s  age  and tes t imony of  

p s y c h o l o g i s t s ,  t h e  Court found no s t a t u t o r y  m i t i g a t i n g  f a c t o r s  

and on ly  one non- s t a tu to ry  m i t i g a t i n g  f a c t o r ,  t o  w i t :  numerous 

let ters from church members and tes t imony from t h e  deceased ' s  



daughter  Sue Zann Bosler,  a sk ing  t h a t  t h e  death  pena l ty  not  

be  imposed due t o  t h e i r  r e l i g i o u s  b e l i e f s .  (T-2518-2519). 

The t r i a l  c o u r t  e r r e d  by t h e  f i n d i n g s  as o u t l i n e d  below: 

A) Findings  t h a t  Appel lant  was p rev ious ly  convic ted  of 

a fe lony  involv ing  t h e  use  or t h r e a t  of v io l ence  t o  t h e  

person ( f o r  a 1 9 8 4  b a t t e r y  on a l a w  enforcement o f f i c e r  and 

a l s o  f o r  t h e  conteinporaneous a t tempted  f i r s t  degree  murder 

of  Sue Zann B o s l e r ) .  

xn 1 9 8 4 ,  when Appel lan t  p l e d  no c o n t e s t  t o  b a t t e r y  on a 

l a w  enforcement o f f i c e r ,  he  w a s  s t i l l  a minor. 

While as r e c e n t l y  as October 2 0 ,  1988 t h i s  Court  has  

h e l d  t h a t  contemporaneous p r i o r  conv ic t ions  i nvo lv ing  ano the r  

v i c t i m  may be used as aggrava t ion  (See LeCroy v.  S t a t e ,  

13  FLW 628, 630 (F l a .  O c t .  2 0 ,  1 9 8 8 1 ,  t h e  t r i a l  c o u r t  i n  t h e  

case a t  b a r  e r r e d  when it a l so  considered t h e  1984 b a t t e r y  

conv ic t ion .  

B )  F inding t h a t  t h e  c a p i t a l  fe lony  w a s  committed whi le  

Appel lan t  w a s  engaged i n  armed robbery and armed b u r g l a r y  and 

t h e  f i n d i n g  t h a t  t h e  c a p i t a l  fe lony w a s  commited f o r  pecuniary 

ga in  should have been cons idered  as one aggrava t ing  f a c t o r  

r a t h e r  than two. The desire f o r  pecuniary ga in  should have 

merged wi th  t h e  robbery and bu rg l a ry  as both of  t hose  crimes 

by d e f i n i t i o n  are f o r  pecuniary ga in .  See Rogers v. S ta te ,  

511 So.2d. 526 533 ( F l a . ,  1987) reh.  den. 1 9 8 7 ,  - - cert .  den. 

108 S. C t .  733 where it w a s  no ted  t h a t  t h e  pecuniary ga in  c i r-  

cumstance even i f  a p p l i c a b l e  t o  Rogers would have merged wi th  
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f l i g h t  c i rcumstance.  See a l s o  Ri ley  v. S t a t e ,  366 So.2d 

1 9  ( F l a . ,  1978) .  The f i n d i n g  of t w o  aggrava t ing  circum- 

s t a n c e s  r a t h e r  than  one i n  t h i s  s i t u a t i o n  c o n s t i t u t e s  imper- 

missible  "doubling" which t h i s  Court  p r o h i b i t e d  i n  Provence 

Y. Sta te ,  337 So.2d 783 ( F l a . ,  1 9 7 6 ) .  I t  w a s  t h e  use  of t h e  

"same a s p e c t  of de fendan t ' s  c r i m e ' '  t o  suppor t  t w o  d i f f e r e n t  

aggrava t ing  c i rcumstances  which was p r o h i b i t e d .  The t r i a l  

c o u r t  erred by cons ide r ing  t h e  above as two s e p a r a t e  aggrava- 

t i n g  c i rcumstances  r a t h e r  than  only one. 

C )  The f i n d i n g s  t h a t  t h e  c a p i t a l  fe lony w a s  e s p e c i a l l y  

heinous,  a t r o c i o u s  o r  c r u e l  and t h a t  t h e  c a p i t a l  fe lony  was 

committed i n  a c o l d ,  c a l c u l a t e d ,  Pnd premedi ta ted  manner 

w i thou t  any p r e t e n s e  of moral o r  l e g a l  j u s t i f i c a t i o n .  

A t  t h e  most, t h e s e  t w o  f a c t o r s  should  have been t r e a t e d  

a s  one t o  avoid "doubl ing ,"  however, n e i t h e r  of t h e s e  circum- 

s t a n c e s  w e r e  p rope r ly  found i n  t h e  case a t  bar .  

The words "heinous,"  " a t r o c i o u s "  and " c r u e l "  do n o t  on 

t h e i r  f a c e  o f f e r  s u f f i c i e n t  g u i d e l i n e s  t o  t h e  j u r y  and are 

vague, and overbroad and t h e r e f o r e  v i o l a t i v e  of Eighth,  F i f t h  

and 14 th  Amendments t o  t h e  C o n s t i t u t i o n  of t h e  United S t a t e s  

and A r t i c l e  I ,  Sec t ion  1 7  of t h e  F l o r i d a  C o n s t i t u t i o n ,  

and t h i s  Court  has  n o t  adopted a l i m i t i n g  c o n s t r u c t i o n  t h a t  

cu re s  t h i s  i n f i r m i t y .  I n  Maynard v. Car twr igh t ,  486 U . S .  

, 100  S.Ct. 1853, 1 0 0  L.Ed.2d 372 (1988) t h e  Supreme 
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Court  of  t h e  Uni ted  States h e l d  t h e  Oklahoma dea th  pena l t y  

s t a t u t e ,  r e f e r r i n g  t o  " e x p e c i a l l y  he inous ,  a t r o c i o u s ,  o r  c r u e l "  

murders u n c o n s t i t u t i o n a l l y  vague as app l i ed .  I n  Maynard, t h e  

defendan t  e n t e r e d  a c o u p l e ' s  home, s h o t  t h e  w i f e  twice w i t h  a 

shotgun,  s h o t  and k i l l e d  t h e  husband t hen  s l i t  t h e  w i f e ' s  

t h r o a t  and s t abbed  h e r  t w i c e .  H e  w a s  conv i c t ed  of t h e  f i r s t  

degree  murder of  t h e  husband. The Supreme Cour t  h e l d  t h e  

i d e n t i c a l  wording t o  t h e  F l o r i d a  s t a t u t e  v i o l a t i o n  of  t h e  E igh th  

Amendment of  t h e  C o n s t i t u t i o n  of  t h e  Uni ted  Sta tes .  See a lso  

Godfrey v. Georgia ,  4 4 6  U . S .  4 2 0 ,  100  S. C t .  1759, 6 4  ( L. Ed, 

2d 398 and Furman v. Georgia ,  408 U . S .  238, 9 2  S .  C t .  2 7 2 6 ,  33 

L.Ed.2d 346 ( 1 9 7 2 ) .  See a l s o  Scha fe r  v. S t a t e ,  Case N o .  70,834 

( F l a . ,  January  1 9 ,  1989 ) .  

A s  no t ed  i n  t h e  S t e t s o n  Law Review, Sp r ing  1986, V o l .  XV, 
a 

N o .  2 ,  "Review of  C a p i t a l  Cases," by N e i l  Skene: 

Desp i t e  t h e  Supreme C o u r t ' s  p r o t e s t a t i o n s  t h a t  
''an o r d i n a r y  man would n o t  have t o  guess  a t  
what he inousness  means, 'I it would be  e x t r a o r d i n a r i l y  
d i f f i c u l t  t o  determine from t h e  l a s t  1 2  y e a r s '  
op in ions  what murders are o r  are n o t  he inous .  ... 

This  f a c t o r  i s  vague and h a s  been a p p l i e d  unevenly,  

amounting t o  a d e n i a l  of due p roces s  and e q u a l  p r o t e c t i o n  under 

t h e  C o n s t i t u t i o n s  of t h e  Uni ted  S ta tes  and F l o r i d a .  

This  agg rava t i ng  f a c t o r  h a s  been h e l d  t o  be  improper ly  

a p p l i e d  where t h e  v ic t im s u f f e r e d  b e f o r e  dying.  T e f f e t e l l e r  __ 

v. S t a t e ,  439 So.2d 840 ( F l a . ,  1983) cert .  den. 465 U . S .  1 0 7 4  

( 1 9 8 4 ) .  The i n f l i c t i o n  of  several  s t a b  wounds on a v i c t i m  
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Q 

who l i v e s  and i s  t aken  t o  t h r e e  h o s p i t a l s  b e f o r e  h e  dies w a s  

a l s o  h e l d  by t h i s  Cour t  n o t  t o  f a l l  w i t h i n  t h i s  c a t ego ry .  

Demps v. S t a t e ,  395 So.2d 501 ( F l a . ,  1 9 8 1 )  cer t .  den. 454 

U . S .  933 ( 1 9 8 1 ) .  I f  t h i s  f a c t o r  d i d  n o t  apply  t o  Demps, 

it c e r t a i n l y  shou ld  n o t  be  a p p l i e d  i n  t h e  case a t  b a r .  A dea th  

accompanied by a b e a t i n g  h a s  been h e l d  n o t  t o  f a l l  w i t h i n  t h i s  

agg rava t i ng  c i rcumstance .  Renher t  v. S ta te ,  445 So.2d 337 

( F l a . ,  1984) .  The case a t  b a r  does n o t  rise t o  t h e  l e v e l  of  

o t h e r  cases whexe t h i s  Cour t  found t h e  he inous ,  a t r o c i o u s  o r  

c r u e l  agg rava t i ng  f a c t o r . 2  I t  i s  a l so  as a r e s u l t  o f  t h e  un- 

even a p p l i c a t i o n  of t h i s  c i rcumstance  t h a t t h i s  agg rava t i ng  

f a c t o r  is  u n c o n s t i t u t i o n a l l y  vague. 

Likewise,  t h e  " co ld ,  c a l c u l a t e d  and premedi ta ted"  aggra-  

v a t i n g  c i rcumstance  shou ld  n o t  b e  a p p l i e d  t o  the f a c t s  i n  

t h e  case a t  b a r .  The ev idence  does n o t  rise t o  t h e  l e v e l  o f  

he igh t ened  p remed i t a t i on  exceeding a p remedi ta ted  f i r s t  degree  

murder which i s  neces sa ry  t o  suppo r t  t h i s  agg rava t i ng  circum- 

s t a n c e .  Smith v. S ta te ,  575 So.2d 1 8 2 ,  185 ( F l a . ,  1 9 8 7 )  r eh .  

den. 1987, cert .  den. 108  S . C t .  1 2 4 9 ;  Hardwick v. S t a t e ,  

2 ~ 

See f o r  example, Rut ledge v. S t a t e ,  374 So.2d 975 ( F l a .  
1 9 7 9 1 ,  cer t .  den. 435 U . S .  1 0 0 4  ( 1 9 7 8 1 ,  mother and t h r e e  
c h i l d r e n  t o r t u r e d  and bu t che red  w h i l e  husband r e t u r n e d  home 
t o  f i n d  them; King v. S t a t e ,  390 So.2d 315 ( F l a .  1980 ) ,  cert. 
den. 450 U . S .  989 (1981 ) ,  where defendan t  tore v i c t i m ' s  vag ina  
w i th  k n i t t i n g  need l e s  and caused bu rns ,  b r u i s e s ,  b r a i n  hernorr- 
hage,  s t a b  wounds and broken neck du r ing  r ape  murder; Atk ins  
v .  State ,  11 F. L .  W.  567 ( F l a .  O c t .  30, 19861, where 6 y e a r  
o l d  c h i l d  t aken  t o  wooded area, knocked unconscious and b e a t e n  
aga in  and l e f t  on seldom t r a v e l e d  d i r t  road t o  d ie ,  w i t h  
broken j a w  and t e e t h ,  30 blows on head and neck,  b lood  i n  h i s  
stomach; Scot t  v. S t a t e ,  11 F. L.  W.  505 ( F l a .  Sep t .  25, 19861, 
where random v i c t i m  p i cked  up and b e a t e n ,  b rought  him t o  
i s o l a t e d  p l a c e ,  b e a t e n  aga in  and r an  over v i c t i m  w i t h  car. 
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4 6 1  So.2d 79 ( F l a , ,  1984) cert .  den. 4 7 1  U . S .  1 1 2 0  (1985) ;  

Rogers v. S t a t e ,  511 So.2d 526 ( F l a . ,  1987) reh .  den. 1 9 8 7 ,  

cert .  den. 1 0 8  S. C t .  733; He r r i ng  v. S t a t e ,  4 4 6  So.2d 1 0 4 9 ,  

1057 ( F l a . ,  1983) cert .  den. 469 U.S. 9 8 9  (1984) and Scha fe r  

v. S t a t e ,  i n f r a .  There w a s  no ev idence  o f  c a l c u l a t i o n  o r  

p r emed i t a t i on  i n  t h e  case a t  b a r  t o  s a t i s f y  t h i s  agg rava t i ng  

c i rcumstance .  

D )  The t r i a l  c o u r t  e r r e d  by f a i l i n g  t o  f i n d  s t a t u t o r y  

m i t i g a t i n g  f a c t o r s  i n c l u d i n g  t h a t  t h e  c a p i t a l  f e lony  w a s  

committed w h i l e  t h e  defendan t  w a s  under t h e  i n f l u e n c e  of 

extreme menta l  o r  emot iona l  d i s t u r b a n c e  and t h a t  h i s  c a p a c i t y  

t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  of  h i s  conduct  o r  t o  conform 

h i s  conduct  t o  t h e  requ i rements  of  l a w  w a s  s u b s t a n t i a l l y  

impaired.  

I n  t h e  case a t  b a r ,  t h e r e  w a s  much p sycho log i ca l  t es t i-  

mony t h a t  t h e  Appe l lan t  had menta l  problems. Both D r .  Frumkin 

and D r .  Toomer t e s t i f i e d  t h a t  Appe l lan t  ha s  an IQ i n  t h e  menta l ly  

e t a r d e d  range.  (T.2397),  2 4 2 4 ) ;  t h a t  h e  does n o t  a b s t r a c t l y  

reason  w e l l .  ( T . 2 4 0 0 ,  2425) ; t h a t  he  h a s  a c h r o n i c  drug and 

a l c o h o l  abuse problem. ( T . 2 4 0 2 ,  2 4 2 8 ) ;  t h a t  h i s  r ead ing  l e v e l  

i s  t h i r d  g rade  (T.2399) and t h a t  he  s u f f e r s  from b o a r d e r l i n e  

p e r s o n a l i t y  d i s o r d e r .  ( T . 2 4 2 9 )  . H e  a lso  has  c h r o n i c  emotional 

problems. (T.2403).  Th is  tes t imony w a s  un re fu t ed .  Due t o  t h i s  

t h e  t r i a l  c o u r t  shou ld  have found t h e s e  two m i t i g a t i n g  cirum- 

s t a n c e s  a p p l i c a b l e .  Huckaby v. S ta te ,  # $ #  So.2d 2 9 ,  33-34 ( F l a . ,  

1 9 7 7 1 ,  Jones  v. S t a t e ,  3 3 2  So.2d 615, 6 1 9  ( F l a . ,  1 9 7 6 ) ;  Mines v. 

S t a t e ,  390 So.2d 332 (F la . ,1980)  cert.  den.101 S . C t .  1 9 9 4 ;  H o l m e s  
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v. State ,  429  So.2d 2 9 7  ( F l a . ,  1983) Burch v. State ,  343 So. 

2d 831 ( F l a . ,  1 9 7 7 ) ,  S t a t e  v. Dixon, 283 So.2d 1 ( F l a .  1973) 

cert .  den. 4 1 6  U . S .  943 ( 1 9 7 4 ) .  

E) The t r i a l  c o u r t  f a i l e d  t o  c o n s i d e r  A p p e l l a n t ' s  age 

(coupled w i t h  h i s  menta l  r e t a r d a t i o n  IQ l eve l )  i n  m i t i g a t i o n .  

The Appe l l an t  w a s  20 when t h e  crimes w e r e  committed. Th is  

Cour t  h a s  found t h e  age  o f  1 9  t o  be  p r o p e r l y  cons ide red  i n  

m i t i g a t i o n .  Gafford  v. S t a t e ,  387 So.2d 333 ( F l a . ,  1980) .  

The Cour t  i n  t h e  case a t  b a r  hea rd  ev idence  o f  A p p e l l a n t ' s  

abused ch i ldhood .  A d d i t i o n a l l y ,  t h e  dea th  p e n a l t y  i s  i n-  

a p p r o p r i a t e  where t h e  Appe l l an t  i s  20 y e a r s  of  age  b u t  h a s  

menta l  problems i n c l u d i n g  an I Q  of men ta l l y  r e t a r d e d  and s e v e r e  

emot iona l  problems r e s u l t i n g  i n  t h e  p r e s c r i p t i o n  of a n t i  

p s y c h o t i c  medicat ion.  

case i s  v i o l a t i v e  of t h e  8 t h  and 1 4 t h  Amendments t o  t h e  

Applying t h e  dea th  p e n a l t y  i n  such a 

C o n s t i t u t i o n .  See LeCroy Y. Sta te ,  1 3  F l a .  628, 631 ( F l a . ,  

October 2 0 ,  1988) d i s s e n t i n g  op in ion  of J u s t i c e  B a r k e t t .  

While i n  

shou ld  have been cons ide red  i n  c o n c e r t  w i t h  h i s  age  by t h e  

age Appe l lan t  w a s  n o t  a c h i l d ,  h i s  menta l  s t a t u s  

t r i a l  judge.  

F )  The s en t ence  of dea th  i n  t h e  case a t  b a r  i s  n o t  

p r o p o r t i o n a t e .  Her r ing  v. S ta te ,  5 0 1  So.2d 1279  ( F l a . ,  1986) 

reh .  den. 1987; Banda v. S ta te ,  1 3  F.L.W. 709 ( F l a .  December 

8 ,  1 9 8 8 ) ;  Ca ru the r s  v. S ta te ,  465 So.2d 4 9 6 ,  499 ( F l a . ,  1985) 

c i t i n g  m o k e r  v. State,  4 4 1  So.2d 148 (Fla. , 1983) .  

Based upon t h e  fo r ego ing ,  i n  t h e  very  l eas t  t h i s  cause  

shou ld  b e  remanded f o r  a r e s e n t e n c i n g  t o  l i f e .  
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THE DEATH PENALTY I S  CRUEL 
AND UNUSUAL P U N I S H M E N T  UNDER 
THE E I G H T H  AND FOURTEENTH 
AMEIlDMENTS TO THE CONSTITUTION 
OF THE U N I T E D  STATES. 

The Supreme Cour t  of  t h e  Uni ted  States i n  Gregg v. 

Georgia ,  96  S. C t .  2 9 7 1 ,  428 U.S. 153, 49 L.  Ed 2d. 859 

( 1 9  76 )  , h e l d  t h a t  mandatory i n f l i c t i o n  of t h e  dea th  p e n a l t y  

c o n s t i t u t e s  c r u e l  and unusua l  punishment. While Appe l lan t  

i s  n o t  unmindful of  P r o f i t t  v. F l o r i d a ,  4 2 8  U . S .  2 4 2  ( 1 9 7 6 )  , 

and a l l  o f  t h i s  C o u r t ' s  op in ions  on t h e  i s s u e ,  h e  would 

r e s p e c t f u l l y  raise t h i s  i s s u e  once aga in .  I n  t h e  case a t  

b a r ,  t h e  t es t imony  of  t h e  p s y c h o l o g i s t s  a g r e e  t h a t  t h e  

Defendant  s u f f e r s  from b o a r d e r l i n e  p e r s o n a l i t y  d i s o r d e r  and 
0 

tests o u t  t o  be menta l ly  retarded. 

on one i n  need of  t r e a t m e n t  f o r  such a d i s o r d e r  i s  t r u l y  c r u e l  

T o  impose t h e  dea th  p e n a l t y  

and unusual  punishment i n  t h e  rea l  s e n s e  of t h e  words. 

s en t ence  shou ld  be  vacated as t h e  d e a t h  p e n a l t y  i n  F l o r i d a  

c o n s t i t u t e s  c r u e l  and unusua l  punishment as a p p l i e d  h e r e i n .  

The 
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V I I .  

THE DEFENDANT D I D  NOT RECEIVE 
A FAIR AND IMPARTIAL TRIAL DUE 
TO THE CUMULATIVE PREJUDICIAL 
EFFECT OF THE TOTALITY OF ERRORS 
COMPLAINED OF HEREIN. 

Due p roces s  r e q u i r e s  a f a i r  hea r ing .  A r t .  I ,  Sec. 9 ,  

Declaration of  R igh t s ,  F l o r i d a  C o n s t i t u t i o n ;  F i f t h  and 

Fou r t een th  Amendments t o  t h e  U.S. C o n s t i t u t i o n .  Driessen 

v. S t a t e ,  431 So.2d 6 9 2  ( F l a .  3d DCA, 1 9 8 3 ) ;  S t a t e  v. S t e e l e ,  

348 So. 2d 398 (F l a .  3d DCA, 1 9 7 7 ) ;  Crosby v. S ta te ,  9 7  So. 

2d 1 8 1  (F l a .  1957 ) .  

I n  t h e  case a t  b a r ,  t h e  Defendant  w a s  dep r ived  of  a 

f a i r  t r i a l  when t h e  Sta te  w a s  p e r m i t t e d  t o  use t h e  f r u i t s  

of  an u n c o n s t i t u t i o n a l  arrest;  t h e  j u r y  w a s  r e p e a t e d l y  i n -  

s t r u c t e d  on f e lony  murder, t h e  i d e n t i t y  o f  t h e  deceased w a s  

improperly e s t a b l i s h e d  a l l  o f  these errors, any of which 

alone c o n s t i t u t e s  a v a l i d  reason  f o r  reversal, c e r t a i n l y  t aken  

a 

t o g e t h e r  dep r ived  t h e  Defendant o f  a f a i r  and i m p a r t i a l  t r i a l .  

The judgment and s e n t e n c e  shou ld  be  vaca t ed  and t h e  cause 

remanded f o r  a new t r i a l .  



CONCLUSION 

Based upon t h e  fo r ego ing  reasons and a u t h o r i t i e s ,  t h e  

judgment and s en t ence  shou ld  be  vaca ted  and t h e  cause remanded 

f o r  a new t r i a l .  I n  t h e  very  l eas t ,  t h e  sen tence  of dea th  

shou ld  be  vaca t ed  and t h e  cause remanded f o r  a r e sen t enc ing .  
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