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INTRODUCTORY STATEMENT 

R e f e r e n c e s  h e r e i n  t o  t h e  p e t i t i o n e r ,  W O R L D  SERVICE LIFE 

INSURANCE COMPANY, w i l l  be d e s i g n a t e d  a s  "World" o r  t h e  

" p e t  i t  i o n e r  .I1 R e f e r e n c e s  t o  t h e  r e s p o n d e n t ,  ELEANOR V. BODIFORD, 

as P e r s o n a l  R e p r e s e n t a t i v e  o f  t h e  E s t a t e  of  GROVER T .  BODIFORD, 

D e c e a s e d ,  w i l l  be d e s i g n a t e d  a s  " B o d i f o r d "  or  t h e  " r e s p o n d e n t  .I1 

R e f e r e n c e s  t o  t h e  a t t a c h e d  Appendix  w i l l  be d e s i g n a t e d  b y  

t h e  s y m b o l ,  " A , "  f o l l o w e d  by t h e  p a g e  number .  
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ISSOES PRESENTED 

I. THIS COURT IS WITHOUT DISCRETIONARY 
JURISDICTION BECAUSE THE PETITIONER'S NOTICES 
FAIL TO INCLUDE THE ORDER ARGUED IN THE 
PETITIONER'S BRIEF ON JURISDICTION 

11. THIS COURT IS WITHOUT DISCRETIONARY JURISDICTION 
BECAUSE THE PETITIONER URGES CONFLICT WITH A DECISION 
RENDERED AFTER THE ORDER COMPLAINED OF 

111. IF DISCRETIONARY JURISDICTIONAL POWER EXISTS, THIS 
COURT SHOULD DECLINE TO EXERCISE IT 
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SUMMARY OF ARGUMENT 

T h i s  C o u r t  is w i t h o u t  d i s c r e t i o n a r y  c o n f l i c t  j u r i s d i c t i o n  

f o r  two r e a s o n s :  

F i r s t ,  b y  t h e  terms o f  b o t h  i ts  o r i g i n a l  n o t i c e  [A6-A71 and  

i t s  amended n o t i c e  [A8-A9], t h e  p e t i t i o n e r  World s e e k s  r e v i e w  o f  

(1) an  order  d e n y i n g  r e h e a r i n g  [ A 4 ] ,  a n d  (2) an o r d e r  g r a n t i n g  

B o d i f o r d ' s  m o t i o n  f o r  a p p e l l a t e  a t t o r n e y ' s  f e e s  [ A 5 ] .  World h a s  

f a i l e d  t o  s e e k  r e v i e w  of t h e  d i s t r i c t  c o u r t ' s  u n d e r l y i n g  o r d e r  

( d a t e d  A p r i l  6 ,  1 9 8 8 )  [Al-A3] ,  a s  t o  which  World i n  i t s  b r i e f  

u r g e s  c o n f l i c t  j u r i s d i c t i o n .  The u n d e r l y i n g  o r d e r  is n o t  l o d g e d  

i n  t h i s  C o u r t  b y  a t t e m p t e d  r e v i e w  of  t h e  l a t e r  n o n f i n a l  o n e s .  

M a n i f e s t l y ,  n e i t h e r  o f  t h e  l a t t e r  s u p p o r t s  c o n f l i c t  j u r i s d i c t i o n .  

[Point 11. 

S e c o n d ,  World f a i l s  t o  d e m o n s t r a t e  c o n f l i c t  i n  t h e  Apr i l  6 ,  

1 9 8 8  order  i t s e l f .  C o n f l i c t  is u r g e d  s o l e l y  w i t h  a d e c i s i o n  o f  

t h i s  C o u r t  w h i c h  was a n n o u n c e d  two d a y s  a f t e r  t h e  A p r i l  6 o r d e r  

became f i n a l ,  Thus ,  t h e r e  is no c o n f l i c t  t o  r e v i e w .  T h e r e  h a s  

b e e n  no o f f e n s e  t o  p r e c e d e n t i a l  ha rmony  a n d  u n i f o r m i t y ,  m e r e l y  

t h e  announcemen t  o f  new case l a w ,  [Point 1 1 1 ,  

Even i f  t h e  d i s c r e t i o n a r y  j u r i s d i c t i o n  is f o u n d  t o  e x i s t ,  i t  

s h o u l d  n o t  be e x e r c i s e d .  T h e r e  is no i n t e r d i s t r i c t  s p l i t  t o  

r e s o l v e ;  i f  t h e  d e c i s i o n  below is wrong ,  t h i s  C o u r t ' s  l a t e r  

d e c i s i o n  h a s  a l r e a d y  h a r m o n i z e d  t h e  p r e c e d e n t ,  Nor does  

p a r t i c u l a r i z e d  j u s t i c e ,  i f  h e r e  g e r m a n e ,  compe l  i n t e r v e n t i o n ,  

s i n c e  t h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  of appeal is s u s t a i n a b l e  

on g r o u n d s  o t h e r  t h a n  t h a t  u r g e d  a s  c o n f l i c t .  [Point 1111. 
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ARGUMENT 

I .  THIS COURT I S  WITHOUT D I S C R E T I O N A R Y  
JURISDICTION BECAUSE THE PETITIONER'S N O T I C E S  
F A I L  TO INCLUDE THE ORDER ARGUED I N  THE 
P E T I T I O N E R ' S  B R I E F  ON J U R I S D I C T I O N  

P e t i t i o n e r  s e r v e d  i t s  n o t i c e  t o  i n v o k e  t h e  d i s c r e t i o n a r y  

j u r i s d i c t i o n  of  t h i s  C o u r t  on J u n e  2 2 ,  1988 .  [A6-A7]. On J u l y  1, 

1 9 8 8 ,  P e t i t i o n e r  s e r v e d  i t s  amended n o t i c e  t o  i n v o k e  

d i s c r e t i o n a r y  j u r i s d i c t i o n .  [A8-A9]. N e i t h e r  n o t i c e  b r i n g s  up 

f o r  r e v i e w  t h e  o r d e r  of  t h e  F i r s t  D i s t r i c t  C o u r t  of Appeal,  

r e n d e r e d  A p r i l  6 ,  1 9 8 8 ,  [ A l - A 3 ] ,  w h i c h  s e r v e s  as  t h e  b a s i s  f o r  

W o r l d ' s  a s s e r t i o n  of  c o n f l i c t  j u r i s d i c t i o n .  

R a t h e r ,  W o r l d ' s  o r i g i n a l  n o t i c e  c l e a r l y  i n c l u d e s  o n l y  t h e  

o r d e r  d e n y i n g  r e h e a r i n g  ( a n d  r e h e a r i n g  e n  b a n c ) ,  r e n d e r e d  May 2 4 ,  

1 9 8 8 ;  a n d  Wor ld ' s  amended n o t i c e  i n c l u d e s  o n l y  t h e  May 24 o r d e r  

and  t h e  s u b s e q u e n t  o rder  a w a r d i n g  a p p e l l a t e  a t t o r n e y ' s  f e e s  t o  

R e s p o n d e n t ,  r e n d e r e d  J u n e  8 ,  1 9 8 8 .  Bo th  n o t i c e s  m e n t i o n  t h e  

A p r i l  6 o r d e r ,  t o  be s u r e ,  b u t  o n l y  b y  way of  c h a r a c t e r i z i n g  t h e  

e f f e c t  of  t h e  May 24 o r d e r  d e n y i n g  r e h e a r i n g .  1 

Under  a p p e l l a t e  p r i n c i p l e s  of  l o n g  s t a n d i n g ,  a n o t i c e  of 

appeal  w h i c h  s e e k s  r e v i e w  o f  an order  d e n y i n g  r e h e a r i n g  does n o t  

The p e r t i n e n t  l a n g u a g e  of  t h e  n o t i c e s  is as  f o l l o w s :  

. . . t o  r e v i e w  t h e  d e c i s i o n  of  
t h i s  C o u r t  r e n d e r e d  May 2 4 ,  1 9 8 8 ,  
d e n y i n g  A p p e l l a n t ' s  Mot ion  f o r  R e -  
h e a r i n g  En Banc t h e  O p i n i o n  of t h i s  
C o u r t  f i l e d  A p r i l  6 ,  1 9 8 8  r e v e r s i n g  
t h e  lower c o u r t ' s  award o f  
a t t o r n e y s  f e e s . .  . . 

- See A p p e n d i x ,  i n f r a ,  a t  A6, A8. 
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b r i n g  up  f o r  r e v i e w  t h e  u n d e r l y i n g  o r d e r  o f  wh ich  r e h e a r i n g  was 

d e n i e d ,  See, e .g . ,  Klemenko v.  Klemenko, 97 So .2d  11 ( F l a ,  

1 9 5 7 ) ;  F i n l e y  v .  F i n l e y ,  1 0 3  So .2d  1 9 1  ( F l a .  1 9 5 8 )  ; O x f o r d  v .  

P o l k  F e d e r a l  S a v i n g s  6r Loan A s s o c i a t i o n ,  1 4 7  So .2d  603 ( F l a .  2d 

DCA 1 9 6 2 )  [ a l l  d e c i d e d  u n d e r  f o r m e r  F l o r i d a  Appel la te  R u l e  

5 . 2 ( a ) ;  see now F la .R .App .Proc .  9.130 ( a )  ( 4 ) ] .  A l l  a r g u m e n t  i n  

p e t i t i o n e r ' s  b r i e f  p e r t a i n i n g  t o  t h e  A p r i l  6 o r d e r  s h o u l d  be 

s t r i c k e n  a s  n o t  p r o p e r l y  b e f o r e  t h e  C o u r t .  

T h i s  C o u r t  n e e d  o n l y  c u r s o r i l y  e x a m i n e  t h e  o r d e r s  of May 24 

a n d  J u n e  8 t o  see t h a t  t h e y  c o n t a i n  no l a n g u a g e  which  c o u l d  

" e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t  w i t h  a d e c i s i o n  o f  a n o t h e r  

d i s t r i c t  c o u r t  of  appeal or o f  t h e  Supreme C o u r t  on t h e  same 

q u e s t i o n  o f  law." A c c o r d i n g l y ,  r e v i e w  u n d e r  F l a  .R.App.Proc.  

9.030 ( a )  ( 2 )  ( A )  ( i v )  m u s t  be d e n i e d .  

11. THIS COURT I S  WITHOUT DISCRETIONARY J U R I S D I C T I O N  
BECAUSE THE PETITIONER URGES CONFLICT W I T H  A DECISION 
R E N D E R E D  AFTER THE O R D E R  COMPLAINED OF 

Assuming ,  a r g u e n d o ,  t h a t  t h e  n o t i c e s  s u f f i c e  t o  b r i n g  t h e  

A p r i l  6 o r d e r  b e f o r e  t h i s  C o u r t ,  t h e r e  is s t i l l  no b a s i s  f o r  t h e  

exercise o f  d i s c r e t i o n a r y  j u r i s d i c t i o n .  

World u r g e s  c o n f l i c t  b e t w e e n  a n  o r d e r  o f  t h e  F i r s t  D i s t r i c t  

C o u r t  of Appeal d a t e d  A p r i l  6 ,  1 9 8 8 ,  a n d  a d e c i s i o n  of  t h i s  

C o u r t 2  d a t e d  May 26, 1988--- two d a y s  a f t e r  W o r l d ' s  mo t ion  f o r  

r e h e a r i n g  was d e n i e d .  Thus ,  t h e  p e t i t i o n e r  would  a s k  t h i s  C o u r t  

M i a m i  C h i l d r e n ' s  H o s p i t a l  v .  Tamayo, 13 FLW 340 
( F l a . S . C t , ,  May 26 ,  1 9 8 8 ,  Case No. 7 1 , 2 1 3 ) .  The d e c i s i o n  is 

m i s t a k e n l y  a t t r i b u t e d  t o  t h e  F i r s t  D i s t r i c t  C o u r t  of  Appeal i n  
P e t i t i o n e r ' s  b r i e f  on j u r i s d i c t i o n .  
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t o  r e q u i r e  t h e  d i s t r i c t  c o u r t s  of appea l  t o  b r i n g  t h e i r  d e c i s i o n s  

i n t o  c o n f o r m i t y  w i t h  law n o t  y e t  a n n o u n c e d  a t  t h e  t i m e  of  

d e c i s i o n .  

T h i s  is n o t  t h e  purpose  of d i s c r e t i o n a r y  c o n f l i c t  

j u r i s d i c t i o n .  I t  r e m a i n s  t r u e ,  u n d e r  t h e  p r e s e n t  r u l e s  a s  u n d e r  

t h e  o l d ,  t h a t  t h e  purpose  of  t h e  power is t o  m a i n t a i n  harmony a n d  

u n i f o r m i t y  i n  t h e  d e c i s i o n a l  law of F l o r i d a ,  t o  assure  i t s  

i n t e g r i t y  as  p r e c e d e n t ,  n o t  t o  correct  e v e r y  a r g u a b l e  

a d j u d i c a t i v e  e r r o r  t h a t  may be u r g e d  i n  a p a r t i c u l a r  case. 

Compare,  e . g . ,  H a s t i n q s  v .  O s i u s ,  104  So .2d  21  ( F l a .  1 9 5 8 )  and  

A n s i n  v .  T h u r s t o n ,  1 0 1  So .2d  808  ( F l a .  1 9 5 8 1 ,  w i t h  J e n k i n s  v .  - 
S t a t e ,  385  So .2d  1 3 5 6  ( F l a .  1 9 8 0 ) .  

The d e c i s i o n  b e l o w  ( A p r i l  6 ,  1 9 8 8 )  was f i n a l  upon t h e  d e n i a l  

o f  r e h e a r i n g  (May 24,  1 9 8 8 )  b y  t h e  d i s t r i c t  c o u r t  of appea l .  A s  

o f  t h a t  d a t e ,  i t  s t o o d  i n  c o n f l i c t  w i t h  no a u t h o r i t y  u r g e d  b y  

World.  I f  t h a t  d e c i s i o n  was wrong ,  i t  s t a n d s  c o r r e c t e d  a s  

p r e c e d e n t  b y  t h i s  C o u r t  s l a t e r  announcemen t  i n  M i a m i  C h i l d r e n ' s  

H o s p i t a l  v .  Tamayo, 1 3  FLW 340 ( F l a . S . C t . ,  May 26,  1 9 8 8 ,  Case N O .  

7 1 , 2 1 3 ) .  T h e r e  is n e i t h e r  n e e d  nor  b a s i s  f o r  t h e  exercise of  

d i s c r e t i o n a r y  c o n f l i c t  j u r i s d i c t i o n .  

111. I F  DISCRETIONARY JURISDICTIONAL POWER EXISTS, THIS 
COURT SHOULD D E C L I N E  TO EXERCISE I T  

I n  t h e  a l t e r n a t i v e ,  t h e  r e s p o n d e n t  s u b m i t s  t h a t ,  e v e n  i f  

j u r i s d i c t i o n  is d i s c r e t i o n a r y ,  i t  s h o u l d  n o t  be e x e r c i s e d .  I n  

t h e  f i r s t  p l a c e ,  as  a l r e a d y  a r g u e d  a b o v e ,  a c c e p t i n g  j u r i s d i c t i o n  

would  promote t h e  a t t a i n m e n t  of  no d e c i s i o n a l  u n i f o r m i t y  o r  

ha rmony  t h a t  d o e s  n o t  a l r e a d y  e x i s t  b y  v i r t u e  o f  Tamayo, s u p r a .  
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S e c o n d ,  a n d  w i t h o u t  s e a r c h i n g  t h e  r e c o r d ,  i t  s h o u l d  a l r e a d y  

be c lear  t h a t  a n  i n d e p e n d e n t  b a s i s  exis ts  f o r  t h e  d e c i s i o n  below, 

A s  t h e  F i r s t  D i s t r i c t  C o u r t  of Appeal n o t e d ,  t h e  c o n t i n g e n t  f e e  

c o n t r a c t  p r o v i d e d  s i m p l y  f o r  a f e e  o f  "45% of t h e  g r o s s  amount  

r e c e i v e d ,  i f  case is a p p e a l e d . "  O p i n i o n  a t  2 ( e m p h a s i s  a d d e d ) .  

M o r e o v e r ,  t h e  t r i a l  c o u r t  d i d  a p p l y  t h e  f a c t o r s  set o u t  i n  

F l o r i d a  P a t i e n t s  C o m p e n s a t i o n  Fund v .  Rowe, 472 So .2d  1 1 4 5  ( F l a .  

1 9 8 5 ) .  - I d .  a t  2-3. S i n c e  t h e  ' I g r o s s  amount  r e c e i v e d "  i n c l u d e s  

b o t h  t h e  p o l i c y  b e n e f i t s  and  a r e a s o n a b l e  a t t o r n e y ' s  f e e  

d e t e r m i n e d  b y  t h e  c o u r t ' ,  t h e  r e a s o n a b l e  f e e  b a s e d  on t h e  R o w e  

f a c t o r s  d i d  n o t  e x c e e d  t h e  f e e  a g r e e m e n t  b e t w e e n  a t t o r n e y  a n d  - 
c l i e n t .  I n  s h o r t ,  t h e  l i m i t i n g  l a n g u a g e  o f  R o w e  - was n o t  o f f e n d e d  

b y  t h e  a w a r d  t o  B o d i f o r d  o f  t h e  f u l l  amount  of  t h e  a t t o r n e y ' s  f e e  

t h a t  t h e  t r i a l  c o u r t  f o u n d  t o  be r e a s o n a b l e  b a s e d  on t h e  - R o w e  

f a c t o r s .  

T h u s ,  n e i t h e r  p r e c e d e n t i a l  harmony n o r  p a r t i c u l a r i z e d  

j u s t i ce  a r g u e s  h e r e  f o r  t h e  exercise of  d i s c r e t i o n a r y  c o n f l i c t  

j u r i s d i c t i o n .  

By s t a t u t e ,  o f  c o u r s e ,  a r e a s o n a b l e  a t t o r n e y ' s  f e e  is 
deemed a p a r t  of  t h e  damages r e c o v e r a b l e  b y  t h e  i n s u r e d  upon t h e  
w r o n g f u l  r e f u s a l  t o  pay  f i r s t - p a r t y  b e n e f i t s ,  S e c t i o n  627 .428 ,  
F l a .  S t a t .  ( 1 9 7 9 ) -  S e e  C i n c i n n a t i  I n s u r a n c e  Company v ,  P a l m e r ,  
297 S o , 2 d  96 ( F l a .  4 t h D C A  1 9 7 4 ) ;  G i b s o n  v .  W a l k e r ,  380 So .2d  
5 3 1  ( F l a .  5 t h  DCA 1 9 8 0 ) ;  U n i v e r s a l  U n d e r w r i t e r s  I n s u r a n c e  
Company v .  G o r g e i  E n t e r p r i s e s ,  I n c , ,  3 4 5  So .2d  412 ( F l a .  2d DCA 
1 9 7 7 ) .  
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coblcLtJsIo~ 

F o r  a l l  o f  t h e  f o r e g o i n g  r e a s o n s ,  i t  is r e s p e c t f u l l y  

d i s c r e t i o n a r y  c o n f l i c t  j u r i s d i c t i o n .  

R e s p e c t f u l l y  s u b m i t t e d  , 
STONE & SUTTON, P.A. 

1 1 6  E a s t  F o u r t h  S t r e e t  
Panama C i t y ,  FL 32401 
(904) 785-7272 

ATTORNEY FOR RESPONDENT 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a copy of t h e  f o r e g o i n g  R e s p o n d e n t ' s  

B r i e f  on J u r i s d i c t i o n  was f u r n i s h e d  t o  Deborah M. O v e r s t r e e t ,  

a t t o r n e y  f o r  p e t i t i o n e r ,  a t  P o s t  O f f i c e  Box 70, 221 McKenzie 

Avenue, Panama C i t y ,  F l o r i d a  32402, by  U.S. m a i l ,  t h i s  22hd day 

of J u l y ,  1 9 8 8 .  
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