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I N  THE SUPREME COURT OF FLORIDA 
//'. 

CASE NO. 72,671 

MATTER OF INTEREST ON TRUST 
ACCOUNTS: A PETITION TO AMEND 
THE RULES REGULATING THE 
FLORIDA BAR 

COMMENTS OF HARVEY M. ALPER 
PROPOSED AMENDMENTS TO THE RULES REGULATING 

THE FLORIDA BAR - INTEREST ON TRUST ACCOUNTS PROGRAM 

COMES NOW, Harvey M. A l p e r ,  a member of The F l o r i d a  Bar ,  and 

f i l e s  these  h i s  Comments on t h e  proposed  r u l e s  change t o  t h e  

R u l e s  R e g u l a t i n g  The F l o r i d a  Bar, proposed  Amended R u l e  5 -1 .1(d)  

and s a y s :  

1. T h i s  C o u r t ,  i n  i t s  d e c i s i o n  conce rn ing  t h e  IOTA program, 

s t a t e d  on page 8 of i t s  d e c i s i o n  

A s  unde r  t h e  c u r r e n t  program, t h e  de t e rmina -  
t i o n  of whether  a c l i e n t ' s  f u n d s  a re  nominal 
i n  amount o r  t o  be h e l d  f o r  a s h o r t  p e r i o d  of  
time w i l l  r e s t  i n  t h e  sound judgment of t h e  
a t t o r n e y  o r  law f i r m .  No a t t o r n e y  s h a l l  be 
charged  w i t h  e t h i c a l  i m p r o p r i e t y  o r  o t h e r  
b reach  of  p r o f e s s i o n a l  conduct  based on t h e  
e x e r c i s e  of  judgment i n  t h i s  r e g a r d .  See 4 0 2  
So.2d a t  394. 

2.  The R u l e  proposed by The F l o r i d a  Bar d o e s  n o t  t rack  such  

d e c i s i o n  a d e q u a t e l y .  A s  p roposed ,  The F l o r i d a  Bar R u l e  p r o v i d e s  

as  f o l l o w s :  

The d e t e r m i n a t i o n  of whether  a c l i e n t ' s  or 
t h i r d  p e r s o n ' s  f u n d s  a r e  nominal o r  s h o r t  
term s h a l l  r e s t  i n  t h e  sound judgment of  t h e  
lawyer  o r  l a w  f i r m .  N o  lawyer s h a l l  be 
charged  w i t h  e th i ca l  i m p r o p r i e t y  o r  o t h e r  
breach of  p r o f e s s i o n a l  conduc t  based on t h e  
e x e r c i s e  of s u c h  good f a i t h  judgment. 

3 .  The F l o r i d a  Bar Foundat ion  has now p rov ided  a new 

measure of a t t o r n e y  a c t i o n  i n  s u c h  r e g a r d .  The F l o r i d a  Bar 

r e q u i r e s  "good f a i t h "  judgment,  t h u s  i n v o l v i n g  q u e s t i o n s  of 

s c i e n t e r ,  where  t h i s  Cour t  h a s  p r e s c r i b e d  t h a t  a lawyer s h a l l  be 

engaged i n  t h e  " e x e r c i s e  of judgment" i n  t h i s  r e g a r d .  

4 .  F u r t h e r ,  t h e  R u l e  a s  proposed by The F l o r i d a  Bar now 

i n v o l v e s  p e r s o n s  o t h e r  t h a n  c l i e n t s ;  t h e  Supreme C o u r t ' s  d e c i s i o n  
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s t a t e s  c l e a r l y  t h a t  " t h e  d e t e r m i n a t i o n  of whether  a c l i e n t ' s  

f u n d s  a r e  nomina l  i n  amount o r  t o  be h e l d  f o r  a s h o r t  p e r i o d  of 

t i m e  w i l l  r e s t  i n  t h e  s o u n d  judgment  o f  t h e  a t t o r n e y  or law 

f i r m . "  The F l o r i d a  Bar F o u n d a t i o n  now h a s  a t t o r n e y s  making 

d e t e r m i n a t i o n s  a s  t o  " t h i r d  p e r s o n ' s  f u n d s . "  Thus ,  i n d i v i d u a l s  

who h a v e  no  c o n t r a c t  o r  p r o f e s s i o n a l  r e l a t i o n s h i p  w i t h  a 

p a r t i c u l a r  a t t o r n e y  may now h a v e  t h e i r  f u n d s  h e l d  f o r  t h e  b e n e f i t  

of The F l o r i d a  Bar F o u n d a t i o n  by a l a w y e r  e x e r c i s i n g  "sound 

judgment"  a s  t o  a " t h i r d  p e r s o n ' s  f u n d s . "  

5 .  W i t h o u t  b e l a b o r i n g  i s s u e s  p r e v i o u s l y  a r g u e d  t o  t h i s  

C o u r t ,  it would appear t h a t  The F l o r i d a  Bar F o u n d a t i o n  h a s  now 

gone  w e l l  beyond t h e  parameters l a i d  down by  t h i s  C o u r t  i n  i ts  

r e c e n t  d e c i s i o n  i n  t h a t  i t  h a s  now p r e s c r i b e d  a n  i n t e r e s t  on 

t r u s t  a c c o u n t s  p rogram which  a p p l i e s  n o t  o n l y  t o  c l i e n t s ,  b u t  

a l s o  t o  " t h i r d  pa r t i e s . "  S a i d  t h i r d  p a r t i e s  a r e  p e r s o n s  

c o n c e r n i n g  whom t h e  e f f e c t  of a n  i n t e r e s t  on  t r u s t  a c c o u n t s  

p rogram was n e v e r  c o n s i d e r e d  by t h i s  C o u r t .  Thus ,  t h e  p r o p o s e d  

R u l e  c o n s t i t u t e s  a n  e x p a n s i o n ,  w i t h o u t  a u t h o r i z a t i o n  from t h i s  

C o u r t ,  of a n  i n t e r e s t  on  t r u s t  a c c o u n t s  p rogram i n t o  a n  area 

n e i t h e r  b r i e f e d  n o r  a r g u e d  t o  t h e  C o u r t .  

I n  c o n s i d e r a t i o n  of t h e  f o r e g o i n g ,  t h e  u n d e r s i g n e d  respect- 

f u l l y  prays t h a t  t h e  i n t e r e s t  on  t r u s t  a c c o u n t s  R u l e  be amended 

t o  p r o v i d e d  t h a t  o n l y  c l i e n t  f u n d s  w i l l  b e  h e l d  a t  i n t e r e s t  a n d  

t h a t  no  l awyer  w i l l  b e  c h a r g e d  w i t h  e t h i c a l  impropriety i n  t h e  

e x e r c i s e  o f  h i s  " judgmen t  i n  t h i s  r e g a N  / 

A l t a m o n t e  S p r i n g s ,  FL 35714-2577 
F lo r ida  Bar #133272 
( 4 0 7 )  869-0900 
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c h  of t h e  f o l l o w i n g  persons on t h e  

, 1989:  

W i l l i a m  0. E.  Henry J o s e p h  W. L i t t l e  
880 N o r t h  Orange  Avenue 3731 N.W. 1 3 t h  S t r e e t  
S u i t e  1 0 2  G a i n e s v i l l e ,  FL 32605 
O r l a n d o ,  FL 32801-1023 

R o d e r i c k  N. P e t r e y  Henry P. T r a w i c k ,  J r .  
The F l o r i d a  Bar F o u n d a t i o n  P o s t  O f f i c e  Box 4019 
3400 1 B i s c a y n e  Tower S a r a s o t a ,  FL 
2 S. B i s c a y n e  B o u l e v a r d  
M i a m i ,  FL 33131 

B r i a n  S a n d e r s  
P o s t  O f f i c e  Box 2529 
F t .  Walton Beach ,  FL 32549 

R u s s e l l  E .  C a r l i s l e  
416 S,E. 1 2 t h  S t r e e t  
F o r t  L a u d e r d a l e ,  FL 33316 

R u t l e d g e  R. L i l e s  
9 0 1  B l a c k s t o n e  B u i l d i n g  
P o s t  O F f i c e  Box 420 
J a c k s o n v i l l e ,  F l o r i d a  32201  

J o h n  F. Harkness  
The F l o r i d a  Bar 
650 A p a l a c h e e  Parkway 
T a l l a h a s s e e ,  FL 32301 

B r e n t  R. T a y l o r  
Assoc ia t ion  f o r  R e t a r d e d  

4 1 1  E a s t  C o l l e g e  Avenue 
T a l l a h a s s e e ,  FL 32301 

C i t i z e n s  

Hugo B l a c k ,  S r .  
1400 A l f r e d  I .  Dupont B ldg .  
M i a m i ,  F l o r i d a  33131 

Samuel  W. Har r i s  
The 300 E a s t  B u i l d i n g  
S u i t e  329 
300 3 1 s t  S t r e e t  N o r t h  
S t .  P e t e r s b u r g ,  FL 33713 

Thomas W. McAl i l ey  
Concord B u i l d i n g ,  5 t h  F l o o r  
66 West F l a g l e r  S t r e e t  
M i a m i ,  F l o r i d a  33130 

S o u t h e r n  L e g a l  C o u n s e l ,  I n c .  
1 1 5 - A  N , E .  7 t h  Avenue 
G a i n e s v i l l e ,  FL 32601 

M i c h a e l  Dav idson  
P o s t  Off ice  Box 11959 
F o r t  L a u d e r d a l e ,  FL 33339 

S t e p h e n  M .  G o l d s t e i n  
345  S o u t h  Magno l i a  D r . ,  A-27 
T a l l a h a s s e e ,  FL 32301 

B e n j a m i n  L.  Bryan,  I11 
P o s t  O f f i c e  Box 1000 
F t .  P i e r c e ,  F l o r i d a  34954 

P a u l  F. H i l l  
The F l o r i d a  Bar 
650 A p a l a c h e e  Parkway 
T a l l a h a s s e e ,  FL 32301 

R a n d a l l  C.  Berg  
F l o r i d a  Jus t i ce  I n s t i t u t e  
4370 S o u t h e a s t  F i n a n c i a l  Center  
200 S o u t h  B i s c a y n e  B o u l e v a r d  
M i a m i ,  F l o r i d a  33131 

G r e g o r y  A. H e a r i n g  
F l o r i d a  S t a t e  U n i v e r s i t y  
C o l l e g e  of Law 
Law Review 
T a l l a h a s s e e ,  FL 32306 

J. M i c h a e l  H a r t e n s t i n e  
1550 R i n g l i n g  B o u l e v a r d  
S a r a s o t a ,  F l o r i d a  34236 

R i c h a r d  V. N e i l 1  
P o s t  O f f i c e  Box 1270 
F t .  P i e r c e ,  FL 34954 

Mark  Wards 
P o s t  O f f i c e  Box 10024 
Clearwater,  FL 34617 




