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€STC)u=MENT 0 F THE FRCTS 

The Florida Ear Foundation is not the Florida Bar, nor in 

actual practice a truly independent Foundation. It a 

conduit funneling money to a discredited (FIppendix Tab 

federal bureaucracy, the local components of  the Legal 

Servicr Program. The establishment of state IOTCi programr 

was a project o f  the Federal Legal Services Corporation 

through a Federal grant to encourage the creation o f  such 

programr on a state by state basis. The federally 

subsidized effort wae called IOLTFI. Tho Florida IOTFI 

Foundation is a result of  that effort. Florida Legal 

Services, a fedmral grantee, reviews all grant applications 

for local proNramr. The Foundation grants subcommittee has 

more often than not been composed o f  rttorneyr with a 

history of  total sympathy to the Federal program and its 

goals. Only local bar programr willing to abdicate any 

pretrnse o f  the right to tailor programe, to local needs and 

restrain abuses, and who accept unrerervedly the activirt 

Federal Legal Service philosophy and direction may 

rearonrbly exprct to receive reliable funding through the 

system from the funds made available to that very system by 

their own members. For twenty four years Federal Legal 

SaPrvice programr have disparaged and resisted tho efforts 

aF local voluntary bar asrociations to pwvide traditional 

legal .id. The Florida Ear Foundation has continurd in that 

tradition, while feeding the unfounded fiction that most 

local lawyers do not care and do not, or will not, do 1e~a1 
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aid. It is for that reaeon widely disliked. Its grantees do 

not focus on the pedestrian, thankless taak of  serving 

individual people with individual problemr. Law reform and 

legal activimm are the "lance point of legal Services." 

Diverrion of  mcarce resources from the immediatr needs o f  

individuals to such activism is justified on the grounds 

that it is when successful, o f  greater benefit to more 

people. The Foderal Legal Service Program has been racked 

by waste, unrest, end scandal. Dsrpits all attemptr to 

prevent it by law, it has become a partisan political 

instrument. However cloaked, it no longer enjoys the 

respect of either the people of  Florida or the rank and 

file of The Florida bar. Participation, like "tho ground 

twixt here and Phillipii, has stood t i l l  now but in a 

forced affection." The tired prescription proffered now by 

the Foundation for evident failure is a more direct and 

intrusive compulsion. 

1)The funds under a compulsory program would be public 

monies. 

2)The conatitutional power granted by the People to the 

Supreme Court under Qrticle V Section 15 does not8 

C))Extend to the use o f  the power o f  the state for what is 

in effect the appropriation of public monies! 

B)F)llow handling of public funds other than by depo~it in 

the public treasury to be withdrawn only upon warrant. 

C)Quthorize compulsion o f  the client 

3)Failure to observe strict limitationr on Qrticle V would 
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violate constitutionally mandated separation of powerr. 

4)The IJrticle V power granted to the court is "closely 

drawn" by both the State and Federal conrtitutionr, and 

"discipline" in the sense of that article ir narrowly 

related to fitners to practice. It does not include 

mandatory support o f  even eocially dmsirable aoalr. 

5)Petitioner should seek amendment of the Florida Banking 

Code and Escheat ctatuter. Then the court can rule in the 

context of  a concretm case or controversy without 

appearance o f  prejudgment. 

6)There is a better, less restrictive wry. Qllow local 

voluntary bars to have their own direct IOTF) IF membership 

therein requires an undertaking either for service in kind, 

financial contribution, or trust account participation in 

such a local program. - 
1- Public Funds 

It ir not intended that thie be a lqal brief with case 

citation. This is not a came or controverey. Some limited 

references to cases and statutes must be made, however. The 

firrt o f  these is t3LF)ESER V. THE FLORIDIJ ERR, 819 F2d 1002. 

QLIJESER did not resolve the constitutionality of the 

program in the context o f  The Florida Constitution. The 

pendant state issues were footnoted a5 dismisrrd when the 

Federal constitutional ispsue warn resolved. Moreover, 

at tempt pi through intervent ion to raise Florida 

Constitutional issues by Florida Lawyers on the alternative 

basis that what was not private money must be public money, 
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was denied. CI copy of the Petition for Intervention and a 

portion o f  the complaint is attached in the CIppendix 

hereto. (Tab 1). GLCIESER is a standing case. Because the, 

principal fund was so small that there would have been no 

net interert in any event, there ware no "property interert 

abridged" to confer the right to sue. Standing cases do not 

resolve issues o f  constitutionality vel non. Only cases 

where the Plaintiff DOES have standing, and there is a 

direct resolution o f  the issue. Such is the doctrine o f  

abstention. There may yet be a Qlaerer I1 with a client who 

has a small, but distinctly demonstrable property right. 

The narrow biaPi6 on which OLFIESER distinguished WEBB'S 

FFIBULOUS PHCIRMCICIES V. BECKWITH 44 US 1355, 101 S.C. 446, 66 

L. Ed 2nd 358 has foreboding implications for such a came. 

Howevmr, more directly, in cases where the money IS so 

slight as to convey no property right in the float, ha6 

OLRESER not raised the question o f  whether it is not then 

Public money? Private property was carved out o f  Feudal 

law, under which the King owned everything. By cuch devices 

as Livery of Seisin and Foeffmcant private property in the 

wealth of the time (land) was created. However, the law of 

escheat then, a5 nowI recognized the rource of  ownership 

and to whom "property" reverted when private rights had 

lapsed FOR WHRTEVER REQSON. Time alone W ~ E  not the only 

form o f  escheat. CImong the other common law reasons for 

escheat were treparon, outlawry and others. In every 

instance, the property REVERTED to the sovereign as its 

source. "Property" is never at least in law, the property 
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o f  no one. The escheat statutes of Florida relating to 

trust monies impose a test of abandonment, (no activity for 

7 years) but they clearly show that the monies in trust 

accounts FIRE PUBLIC PROPERTY WHEN THEY CECISE TO BE PRIVRTE 

PROPERTY. See FS 717.103, FS 717.106, F.S. 717.11& and FS 

71$.123 t the latter earmarking such funds for the STRTE 

SCHOOL FUND.) QLERSER stand6 for little more than the 

proposition that there is anothwr method by which private 

property riphto in much fundr may lapre. In errence Mm. 

Blasser had by allowing such funds to be comingled in an 

interest bearing account and never demanding them or an 

accounting relinquished any claim on them and had no 

rereonable expectation of  reclaiming the interest. The 

parallel between the, QLRESER court's "abandonment" language 

and the escheat statutes is striking. It would appear there 

is another form of  abandonment b~sidee mere lapse of  timm, 

and THEREFORE RNOTHER FORM OF ESCHERT. The Legislature has 

already earmarked much fundr, for the benefit of  the school 

children of this state. Money is property. Tho rights in 

bank deposits are defined as intangible personal proporty 

by the intangible tax statutee of the rtato 

t199.023(1) (a) 3. Fiduciary account interest is eubject to 

7 

taxation on that basis under chapter 199. The possibility 

of multiple beneficial interests in such fiduciary accounts, 

im contemplated by Chapter 199, in denying multiple 

sxemptionr for each 5uch beneficiary. F.S. 717.101 (9) 

likewise ao definer both money and interest am intangible 

property. Interest on fiduciary trust accounts IS property. 
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Common sense rays so. The legislature said so. It is. Thus 

it is EITHER private property, OR public property. It 

cannot be neither. It is the e5s~nce of "property" that it 

IS property, i.e. it EELONQS. That i s  why it IS property. 

2, Fiscal L i m i e a t . t ; i o n r p  

F.S. 215.31 requires that FILL "exactionso1 under the 

authority of the laws of the State be deposited in the 

Statm Treasury, and that no money shall be paid from it 

except a5 appropriated by the annual general appropriations 

act or otherwise provided by law. FI5 long a5 IOTFI was 

voluntary, and the client wa6 given an explanation and 

assented at least by silence, the procedure war marginally 

a implied transfer of the right to the interest on money 

from one private owner to another. When governmental 

authority, (which can be exercised by a court or its 

instrumentalities FLORIDCI EOFIRD OF ERR EXFIMINERS 

RE8QPPLICFINT 443 SO 2 D  71) is brought to bear, there IS an 

exaction by state law. What WILL be the rmrult when the 

client, disagreeing profoundly with the activities of tho 

F~undation~s granteem, tells hie lawyer NOT to put his 

0100.00 in a fund where they will have the benefit of it, 

but the Court threatens the lawyer's livelyhood if he does 

not? Is that not an exaction? 1% there no compulsion under 

color of state law .to collect money? In the instance of  a 

non-consenting clirnt, are such funds not in fact a tax, 

levied by a branch of  government that has no power to tax? 

CInd what answer is made in that instance to the resounding 

comment of Mr. Justice Boyd in MFITTER OF INTEREST ON TRUST 
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CICCOUNTS 402 So 2d 389 that there IS a taking . The right 
to control whether or not the foundation will Bet the 

interest, which is an incident of ownership of the fund 

however small is ,n no way diminished by the fact that no 

intereet can be produced by the fund standing alone. The 

right to withhold is an incident of owneruhip o f  the fund. 

The right to direct that it be held in truet at no 

interert, or with the fund8 of  others for CINOTHER PURPOSE 

(such as the support o f  a truly local bar legal rid 

program, or a church, or a labor union) is an incident o f  

ownership- None of there i6sues are resolved by OLCIESER 

because the program w a s  not compulsory. The First FIrnendment 

war not raised, nor involved. The fact remains that FIrticle 

V section 15 gives no power to the court to compel the 

client, or take away HIS right to direct at his pleasure 

the disposition of the beneficial use o f  incidents of his 

own property, however small. Focused on the unquestioned 

ownerrhip IN THE TRUST RES, not the interert, compulsion 

raises thr clearest o f  constitutional problemr. Rurrell 

Troutman, who as pPe6idffnt o f  the Florida Birr petitioned 

this court to esteblirh IOTCI, a150 sumd the federal 

novernment when the Legal Service Programs was established 

by thm executivm branch without benefit of  rtatute or 

appropriation. That his work,and the work of  all of us who 

have labored so long L a  produce a balanced, and lawful 

ryotem should be so Swirted is diohsartmning. 

FIrticle VII section 1, o f  the Florida Conrtitution of 1968 

provides that no tax shall be levied except in purruance of 
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law, and NO MONEY DRRWN FROM THE TRERSURY EXCEPT IN 

PURSURNCE OF RPPROPRIRTION MRDE BY LRW. The Foundation's 

solution t o  this problem is to now have the money never go 

t o  the, public treasury. That way, Legal Rid will not have 

t o  go back each year t o  the legislature and Justify both 

its past conduct end it8 future needs. There will be no 

political control through the power of the purro over it5 

actions. But with governmental compulsion to collect money 

comes all the control o f  the, constitutional procedures. The 

constitutionally declared right of the sovereign people to 

control the activities of  those t o  whom public money is 

given, and to themselves damand accountability through 

their legislature, applies t o  legal aid foundations too. 

S, Srparation oF P o w r r o  

Rrticle 11, Section 3 of the Florida constitution of 1968 

provides that o 

'Th, paw8 of the state pmmmt shall b, divided into Iep~slrtiw, rwmtivo, md Judicial brmehn, 
)(o pmon brlmgiq to on b a d ,  shall ewnrim any powrr rpprrtaining to eittnr of the attwr brurhn, 
unlnr ExpREsglY pwidod Win.' 

Thorr was a Federal counterpart of this in the propoeed 

Bill o f  Right6 submitted t o  the states. Tho Federal union 

did not adopt such language. Florida did. Separation o f  

powers in Florida, unlike most states, is the subject of  an 

express absolute, lend uncond it ional conrt it ut ional 

imperative. Rll the authority (if such it can be callmd) 

from other states and other Biources submitted by the 

Foundation t o  show that the Court and not tho Legislature 

should institute the program founder6 on this rock. None of 
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their argument5 or authorities show, or can show, an 

EXPRESS CONSTITUTIONRL POWER BY THE FLORIDR SUPREME COURT 

on any basis except a case by case controverry (or class 

action), with findingr o f  fact end statutory or common law 

caures of action, to order the dirporition of  mommy, or 

vemt the beneficial right to its use in a private 

foundation. Under our constitution the Legislature alone 

has power to levy exactions, however named, for social 

purposes, the Legislature alone may appropriate, and not 

even it can allow direct collection o f  public money outride 

the public treasury by a private foundation. This was 

implicitly acknowledged by the Foundation in the OLRESER 

brief, dated Rpril 29, 1985 at page 20 section 8. where 

they urged "Ent it lementr created by STRTUTE may be modi C ied 

BY STRTUTE", and hence there was no private property 

brcrure "THE SUPREME COURT ham created property where in 

practice none can exist, and THUS IT ham the power to 

DIRECT ITS USE. 'I Mr. Just ice Boyd' s comment that once a 

deposit of money is made in a bank in any f o r m ,  SOMEONE has 

the benefits o f  its use refutes beyond my poor power the 

rophirtry of  the Foundations claim that there ir no 

property becau6e "in practice none can exist". Ro he noted 

ro aptly IN PRFICTICE IT DOES, for SOMEONE DOES derive the 

benefit, if no one other than the bank, Qeneral 

prospective redirection o f  that benefit by the force of 

rtate authority is achieved by STRTUTE under our 

const itut ional form o f  reprerentat ivo democracy. The 

petition o f  the Foundation is little more than an arsault 
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upon that principal. IF a statute were so enacted, then 

multiple challenger under a variety of applications could, 

and likely would arise, all to be resolved by the Supreme 

Court under the state constitution. IF the court itself ham 

imposed the programs, t o  what impartial State judicial 

forum will thr aggrieved go for redrese? Will not their 

right Under Rrticle I, section 21 have been "in practice" 

foreclosed? If "in practice" it ha5 not, will not the 

appearance of prejudgment st i 1 1  remain, no matter what the 

outcome, to impair the effectivenrms o f  the court? The 

reason for reparation o f  powers is t o  preserve the vital 

appearance as well as reality o f  impartiality, and nowhere 

is that more important than in dealing with protection of 

fundamental law by the highest court. 

4, F S r *  i c l e m  u S6RC-t iccn 1s P o w a ? r  

f sr  * ' C P c c ~ ~ ~ e , l y  Drnwn" 

Once Florida had a Diploma privilege and the Florida Bar 

was voluntary. Ear membership wa5 made compulsory. The 

court did away with the Diploma privilege and establirhrd 

the Board o f  Ear Examinorti. The court was in a porition 

where it could, and did, tell people they could not enter a 

particular profession, for a variety o f  reamons. There was 

a flood of litigation, and a firestorm 0.8 controversy 

within the bar. From the crucible o f  t h e w  times c a m e  

dearly bought ineightr. Having served in the then 

 chairman,^ firm (and served in small ways the Board) one 

thing emsrgee from those days above all the rrrt. I defmr 

however t o  Judge Maurice Paul, who wa5 privy t o  much the 
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same perspective, and who said it brtter, (although in a 

di f f mrent context ) B 

***th# rt&* fdrud, up#r phintiffll, F h t  riphts tho Idrurh is jwtifrrd 1 
ruff icimtly ilpoctant r tatr  intrmt, ud 80 long as tho intrurtiorr is ' O Y  DIM'* 

OIBSON V. THE FLORIDR ERR, TCR 84-7109 MMP, rervmrsed by 

the same judge who considered GLRESER at the trial level, 

Seybourn H. Lynne, at 798 F2d 1564 bocaurr given the 

COMPULSION, thorr ware a LESS INTRUSIVE OR RESTIRCTIVE WRY 

that Judge Paul had not considermd. See also LEVINE V. 

SUPREME COURT WISCONSIN 697 F.Supp 147. The even MORE 

CLOSELY DRFIWN criterion seems to be that when complurion ir 

used the objects or purposes must "REFLECT DIRECTLY TO 

EXPERTISE", and must be the least restrictive in tho choice 

of  means. 

Here if adopted it is the, court itself that will havm tho 

burdmn of ruspending, or disbarring honest, diliprnt, 

competent lawymrs o f  conviction and conscience on the 

theory that depriving them o f  money or livelyhood is for 

the "grmater good" of  enforcing submission to a particular 

social policy. That policy will have nothing to do with the 

commonly accepted precepts o f  professional corapetoncr or 

honesty. The court's actions in that evssrrt would be 

unprecedented. It remainn to be Bern with what acceptance 

they would be greeted. However the pact in a rimilar, but 

far lers extreme eituation teaches us that thm "closely 

drawn" limitations in Fedmral and Florida conrtitutional 

law, which evolved in the Ear Examiners* litigations, (not 
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to mention the practical realities of administration) upon 

the CIrticle V authority ware derived from the most copent 

of reasons. (Fllready w e  seem intent upon re-inventing the 

wheel, as in Oibnson) Given the fact that this IS something 

for the legislature, therm is no need to repeat the 

experiences of  the past, and good reason not to. 

S- P i t  i t  i o v r r r  rhould a d d r i r r  t h r  

Florida Limi=laturm 

I f  a general amendment of  the banking laws ir deemed 

advieable by the Florida Legislature, collection will be 

automatic though other means, uniform from all trurt 

ciavingr accounts o f  all profeseions, and enforcement will 

be simply administered through bank auditors. Political 

disputes relating to matters o f  policy and conscience will 

be transferred to the proper forum, the Florida Legislature 

which is designed to find lrginsletive facts and resolve 

euch matters. Each year thm people would have a ready means 

to enforce accountability and curtail abuser. This court 

would not be burdened with the consequences of enforcement, 

audit, or the controversy when grantees go astray. The 

decader long dirrpute over whether such funds can be urod in 

part to lobby or for test cases or to sue governmental 

instrumentailties, or use resources or personnel for 

political activity, or procedures to protect againrt aburer 

o f  process, will be committed to the policy making arm of 

the government where they belong. 

* 

6- The B - t f - r s  l c e r s i  rertrictivr w a y  

Twenty years ago in Orango County I challenged its 
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arrernbled bar t o  establish and support its own expanded 

legal aid program, predicting the day would come when 

compulsion at the state level would be attemptmd. 

Determined on that day t o  put the lie t o  those who claimed 

that local lawyers did not care and could not or would not 

create a effective local bar legal aid program, and so must 

be compelled through the integration rule, they voted 

overwhelmingly t o  require, as a condition o f  membership in 

the local VOLUNTRRY bar, participation either by service, 

contribution, or otherwire in itr legal aid program. Since 

that association ilp voluntary, no man's right8 or 

conscience was infringed. But the commitment was made, and 

it has been honored. Such programs produce more than mere 

money. They combine the benefit o f  permanent staff with the 

broad panel o f  experience, talent and expertime that im 

essential to an effective program. Such do not 8Wek t o  

chernpr law, or lobby government, or push socially motivated 

claim actionis, or enforce preconceived views o f  social 

pol icy by unfounded, vexatious or protracted 1 it igat ion 

against target claeses o f  defendants, or divert money from 

legal care t o  advertising to stir up litigation, or commit 

resources for partisan political purpose, or engage in 

activism or agitation. Their focus is the deservinp 

individual with a just cause in adverrity. CXn Okalooia 

county the "public funds" problem has been solved by paying 

the money directly into the county and making the 

p aralegal a county employee.) When the Board O f  Bovernors 

of the Florida Ear rejected mandatory IOTR in September, 
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1985, Thomas M. Ervin, Jr cited studies thrt hrve shown 

lawyers are contributing (135-50 million a year in time for 

leprl services for the poor, plum rnother (130-40 million in 

work for charitable organitrtionr. There is a way to 

determine if the Petitioner ir truly reeking merrly money 

and power, or is now honertly dedicated to the cause it 

espouses. Test it with an ernmst o f  itr intent. IF it 

believer in legal rid enough to amend its petition to rllaw 

progrrmr under the role control of  local bar arrocirtionr 

to have their own IOTCI programs outside its grant structure 

as an inducement to increased participation in legal aid, 

on condition of mandatory participation at that level, then 

the Foundation will have eerved that purpose to which it is 

ostenribly dedicated. If not, its petition ir relf serving 

at the oxpenee o f  the overall interest o f  the very prople 

its seeks to benefit by putting in jeopardy serviceo and 

resources now provided voluntarily which far out weiph any 

gain to ba, obtained by compulsion. In that event the 

interests o f  the poor in frct require rejection of thir 

pet it ion. 

CONCLUSION 

In 1964 the9 forcible funding from public moneyr of legal 

aid wa5 begun in Congress. It war oppored by Smnrtor 

Everitt Dirksen, whore ringing prophecy thsn ham become 

todaye abiding reality, "Ev" looked with a baleful eye upon 

a publicly funded legal aid eetrblirhment, even though the 

CIBFI wrfs for it, rnd the National Bar wrr for it, rnd rome 

state bars were for it. The problem was, the prople at 
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those lavelr were the mover6 and shakers who had no 

contact. They were not the men who were in County Court, or 

small claims, or dealing with routine dornrotic matters. 

Lepal aid is done by lawycsre, no matter what anyone says, 

and its iB done by the young lawyer, the sole practitioner, 

the humble lawyer. It ir done because of  friendrhip, 

acquaintance, social affiliation, or by men who are ju5t 

there and have an almost daily concern in the syrtem really 

working at that level from rolf interest or cornparsion or 

both. If another bureaucracy i5 funded it will not do the 

job, beacaumo only by failing can it grow and grow. W e  can 

throw money at the problem th& way for twenty years and it 

will only get worre. Let the humble lawyers do it, let the 

man in the trenches do it. Qivo HIM the means, give HIM the 

re~ources, and every encouragement. Never quest ion that he 

can do the job. Never question that he will do the job. For 

in his effortr lie lepal aid’s greatest peril, but also its 

greatert pride, RND ITS ONLY HOPE. 

This petition ir a confession o f  failure by the Foundation. 

It is now time to do it right. Tired but still willing, w e  

ask only the chance to say, now a5 almost twenty f i v e  years 

agor 

Stand w i t h  UI you w h o  darr 

Work w i t h  UI you w h o  car.) 

But p i v m  US ths t o o l r  

W E  WILL DO THE JOB 
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