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PRELIMINARY STATEMENT 
STATEMENT OF THE CASE --- 

An Appendix has been added by the Petitioner and refer- 
ence will be made to items therein. As this Court's rules pro- 
vide that it is inappropriate to argue issues in chief, we will 
attempt to confine the Brief of Petitioners' to matter involving 
jurisdiction. 

Petitioners seek discretionary review by the Court of 
the decision of the First District Court of Appeal (see Appendix) 
of June 2 4 ,  1988, which reversed the Deputy Commissioner's find- 
ing that the claimant's condition was non compensable. 

The Petitioner now seeks review of that decision because 
it expressly and directly conflicts with a decision of the 
Supreme Court on the same question of law. 

The First District Court of Appeal also reversed the 
Deputy's denial of all benefits claimed, with directions that the 
claimant's entitlement to specific benefits be considered. 

A Notice to Invoke Discretionary Jurisdiction was timely 
filed on July 5, 1988, and this Petitioners' Brief regarding 
jurisdiction is in support thereof. 
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SUMMARY OF TIIE ARGUMENT -- 
A m a t t e r  w h i c h  mer i t s  m u c h  c o n s i d e r a t i o n  i s  t h e  o p p o r -  

t u n i t y  D e p u t y  C o m m i s s i o n e r  W i e l a n d  h a d  t o  o b s e r v e  t h e  w i t n e s s e s  

a t  t h e  t r i a l  o f  t h i s  c a u s e .  T h e  O r d e r  c l e a r l y  i n d i c a t e s  t h a t  

D e p u t y  C o m m i s s i o n e r  W i e l a n d  c o n s i d e r e d  t h e  s t i p u l a t i o n  of t h e  

p a r t i e s ,  t he  t e s t i m o n y  adduced:  a t  h e a r i n g ,  a n d  a l l  o t h e r  e v i d e n c e  

p r e s e n t e d  b e f o r e  m a k i n g  h i s  f i n d i n g s .  o f  law a n d  f a c t .  

F u r t h e r ,  t h i s  C o u r t  h a s  i n d i c a t e d  t h a t  w h e n  t h e  D e p u t y  

C o m m i s s i o n e r  h a s  t h e  o p p o r t u n i t y  t o  o b s e r v e  t h e  b e h a v i o r  a n d  

d e m e a n o r  o f  a w i t n e s s ,  h e  i s  i n  a b e t t e r  p o s i t i o n  t o  j u d g e  t h e  

' c r e d i b i l i t y  t h a n  t h e  C o u r t .  T h i s  C o u r t  h a s  i n d i c a t e d  i t  w i l l  

n o t  r e w e i g h t  t h e  e v i d e n c e .  

111 t h i s  c a u s e ,  t h e  D e p u t y  C o m m i s s i o n e r  s p e c i f i c a l l y  re-  

j e c t e d  t h e  t e s t i m o n y  o f  t h e  c l a i m a n t  i n  f a v o r  o f  t h a t  o f  M i n n i e  
a 

1 .  

Grace who  t h e  D e p u t y  C o m m i s s i o n e r  f e l t  was i m p e l l e d  t o  t e l l  t h e  

t r u t h .  

D e s p i t e  t h e  c l a i m a n t ' s  p r o t e s t a t i o n s  t o  t h e  c o n t r a r y ,  

t h e r e  i s  a m p l e  e v i d e n c e  i n  t h e  r e c o r d  t h a t  w o u l d  i n d i c a t e  t h e  

c l a i m a n t  h a d  p r o b l e m s  w i t h  h e r  r i g h t ;  k n e e  p r i o r  t o  J u n e  10,  1985. 

F i r s t ,  i t  was t h e  t e s t i m o n y  o f  M i n n i e  Grace, a c c e p t e d  b y  

D e p u t y  C o m m i s s i o n e r  W i e l a n d ,  t h a t  t h e  c l a i m a n t  h a d  b e e n  c o m p l a i n -  

i n g  o f  p a i n  i n  h e r  k n e e  f o r  a l o n g  t ime p r i o r  t o  J u n e  10 ,  1985 

a n d  t h a t  L h e  c l a i m a n t  h a d  of h e r  own v o l i t i o n ,  p o i n t e d  o u t  t o  

M i n n i e  Grace t h a t  t h e  c l a i m a n t ' s  k n e e  was s w o l l e n  p r i o r  t o  J u n e  

1 0 ,  1985. Ms. Grace t e s t i f i e d  t h a t  s h e  b e l i e v e d  t h e  s w o l l e n  a n d  

p a i n f u l  k n e e  t o  b e  t h e  c l a i m a n t ' s  r i g h t  k n e e . .  M s .  Grace a l s o  

o b s e r v e d  t h e  c l a i m a n t  r u b b i n g  s o m e t h i n g  l i k e  B e n  Gay o r  a l c o h o l  
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on h e r  k n e e  t h e  n i g h t  p r i o r  t o  J u n e  1 0 ,  1985. 
4 

D e s p i t e  h e r  l a t e r  d e n i a l s ,  t h e  c l a i m a n t  s t a t e d  u n d e r  

o a t h  t h a t  h e r  k n e e  was h u r t i n g  p r i o r  t o  J u n e  1 0 ,  1985. I n  f a c t ,  

t h e  c l a i m a n t ,  p r i o r  t o  a n y  l i t i g a t i o n  o f  t h i s  m a t t e r ,  i n f o r m e d  

h e r  t r e a t i n g  p h y s i c i a n  al: t h e  West O r a n g e  M e m o r i a l  H o s p i t a l  t h a t  

h e r  r i g l i t  l e g  a n d  h i p  l iad b e e n  h u r t i n g  s i n c e  J u n e  8 ,  1985,  t w o  

d a y s  b e f o r e  h e r  f a l l s  a t  C y p r e s s  C r e e k  N u r s e r y  a n d  t h a t  h e r  r i g h t  

k n e e  b e g a n  t o  h u r l :  Lhe n i g h t  b e f o r e .  
. .  

T h e r e f o r e ,  i t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e r e  was 

ample e v i d e n c e  t h a t  t h e  c l a i m a n t ' s  c o n d i t i o n  p r e - e x i s t e d  h e r  

a l l e g e d  i n j u r y  a t  C y p r e s s  C r e e k  N u r s e r y , ' a n d  t h a t  h e r  c u r r e n t  

s y m p t o m s  a r e  u n r e l a t e d  t o  i t .  F u r t h e r ,  a s  t h i s  H o n o r a b l e  C o u r t  

h a s  i n d i c a t e d ,  t h e  D e p u t y  C o m m i s s i o n e r  i s  i n  t h e  b e s t  p o s i t i o n  

I n  t h i s  c a u s e ,  t h e  @o p r o p e r l y  w e i g h  t h e  t e s t i m o n y  a n d  e v i d e n c e .  

D e p u t y  C o n i m i s s i o n e r  h a s  p e r f o r m e d  h i s  d u t i e s  a n d  f o l l o w e d  t h i s  * *  

C o u r t ' s  m a n d a L e .  

I n  i t s  w i s d o m ,  t h i s  H o n o r a b l e  C o u r t  h a d  t h e  f o r e s i g h t  t o  

c e r t i f y  a s  o f  g r e a t  p u b l i c  i m p o r t a n c e  t h e  q u e s t i o n  r a i s e d  i n  

Grimes 5 Leon C o u n t y  S c h o o l  B o a r d ,  518 S o . 2 d  3 2 7  ( F l a .  App. 1 

D i s t .  1 9 8 7 ) .  

T h e  c l a i n i a n t ' s  a l m o s t  t o t a l  r e l i a n c e  i n  p o i n t s  two a n d  

t h r e e  of  h e r  a . r g u r n e n t  on Grinies, S u p r a ,  m u s t  f a l l  f o r  two rea-  

s o n s .  

F i r s t ,  i n  Griincs, S u p r a ,  t h i s  C o u r t  was d e a l i n g  w i t h  

I t  i s  r e s p e c t f u l l y  s u b m i t -  c o m p e n s a b i l i t y  f o r  i d i o p a t h i c  f a l l s .  

t h a t  F l o r e n c e  E a g l e ' s  f a l l s  were n o t  i d i o p a t h i c .  To b e  

i d i o p a t h i c ,  t h e  claim an^'^ f a l l s  m u s t  h a v e  b e e n  f rom a n  u n k n o w n  
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At' o r  o b s c u r e  c a u s e .  I n  t h e  c a s e  a t  b a r ,  D r .  J o h n s o n  s t a t e d  t h a t  

iP' t h e  c l a i m a n t  s u f f e r e d  f r o m  s e v e r e  o s t e o a r t h r i t i s  i n  b o t h  k n e e s  

a n d  t h a t  s h e  h a d  a s e v e r e  d i a b e t i c  d i s e a s e ,  c a l l e d  d i a b e t i c  

II 

m y o p a t h y ,  i n  t h e  k n e e  w h i c h  p r e - e x i s t e d  t h e  c l a i m a n t ' s  f a l l s  a t  

C y p r e s s  C r e e k  Nursery.  B a s e d  o n  t h e s e  c o n d i t i o n s ,  D r .  J o h n s o n  

s t a t e d  t h a t ;  i t  was n o t  i n c o n s i s t e n t  t h a t  t h e  c l a i m a n t ' s  l e g  w o u l d  

g i v e  w a y  arid  b u c l c i c .  

T h e r e f o r e ,  t h e  c l a i m a n l ; ' ~  f a l l s  were n o t  of  a n  i d i o -  

p a t ; h i c  n a t u r e  b e c a u s e  t h e r e  was a m e d i c a l l y  r e c o g n i z e d  p r e -  

e x i s t i n g  c o n d i t i o n .  

S e c o n d ,  i n  Grirncs, S u p r a ,  w h e n  t h e  c l a i m a n t ' s  b r a c e  g a v e  

w a y  t h e  c l a i m a n t  f e l l  a n d  s u f f e r e d  a f r a c t u r e  t o  h e r  l e f t  a n k l e .  

In o t h e r  w o r d s ,  t h e  e n i p h a s i s  i n  Grimes, S u p r a ,  i s  o n  t h e  c a u s e  o f  

.the i n j u r y .  

P t  i s  r e s p e c t l u l l y  s u b m i t t e d  t h a t  a l t h o u g h  D r .  J o h n s o n  

f e l t  t h e  f a l l s  o f  J u n e  1 0 ,  1985 m a d e  t h e  p r e - e x i s t i n g  o s t e o -  1 .  

a r t h r i t i c  c o n d i t i o n  s y m p t o n i a t i c ,  h e  was u n a w a r e  t h a t  t h e  c l a i m a n t  

h a d  b e e n  s u f l e r i n g  l r o m  p a i n  a n d  s w e l l i i i g  i n  h e r  r i g h t  k n e e  f o r  

m o n t h s  p r i o r  t o  J u n e  10 ,  1985. T h e  o n l y  h i s t o r y  D r .  J o h n s o n  

r e c e i v e d  was f r o m  t h e  c l a i m a n t .  

On t h e  o t h e r .  h a n d ,  t h e  D e p u t y  C o m m i s s i o n e r  h a d  t h e  

b e n e f i t  o l  t h e  s w o r n  t e s t i m o n y  of  t h e  c l a i m a n t  t h a t h e r  k n e e  h a d  

b e e n  h u r t i n g  p r i o r  t o  J u n e  10 ,  1985. D e p u t y  C o m m i s s i o n e r  W i e l a n d  

h a d  t h e  o p p o r t u n i t y  t o  o b s e r v e  a l l  t h e  w i t n e s s e s  a n d  t o  b a s e  h i s  

f i n d i n g s  o n  s a i d  o b s e r v a t i o n s .  

T h e  c l a i m a n t ' s  f a l l s  were n o t  i d i o p a t h i c .  F u r t h e r ,  

t h e  c l a i m a n t  

1985. As a r e s u l t , ,  

t h e r e  i s  ample e v i d e n c e  t h a t  a n y  " i n j u r y "  w h i c h  

s u f f e r e d  a c t u a l l y  o c c u r r e d  p r i o r  t o  J u n e  10,  

4 
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..I ;/ t h e  c l a ima i i t ' s  r e l i a n c e  o n  Grimes, S u p r a ,  f a i l s .  

T h e r e l o r e ,  t h e  D e p u t y  C o m m i s s i o n e r  was c o r r e c t  i n  f i n d -  

i n g  t h a t  t h e  c l a i m a n t  d i d  n o t  s u f f e r  a n  a c c i d e n t  a r i s i n g  o u t  of 

h e r  e m p l o y m e n t  a t  C y p r e s s  C r e e k  N u r s e r y .  T h e  D e p u t y  C o m m i s s i o n e r  

was a l s o  c o r r e c t  in d e n y i n g  the claim f o r  c o m p e n s a t i o n  b e n e f i t s .  

5 



A R G U M E N T  

WHETHER THE SUPREME COURT SHOULD TAKE JURISDICTION 
TO REVIEW THE DECISION OF THE FIRST DISTRICT COURT 
OF APPEAL W H I C H  REVERSED THE DEPUTY COMMISSIONER'S 
FINDING THAT THE CLAIMANT'S CONDITION WAS N O N -  
COMPENSABLE. 

T h e  S u p r e m e  C o u r t  m a y  t a k e  j u r i s d i c t i o n  when a D i s t r i c t  

C o u r t  o f  A p p e a l  d e c i s i o n  e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t s  w i t h  a 

d e c i s i o n  o f  a n o t h e r  D i s t r i c t  C o u r t  o f  A p p e a l  o r  o f  t h e  S u p r e m e  

C o u r t  o n  t h e  same q u e s t i o n  o f  l a w .  

I t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  F i r s t  D i s t r i c t  

C o u r t  o f  A p p e a l ' s  d e c i s i o n  i n  t h e  i n s t a n t  c a s e  i s  i n  e x p r e s s  a n d  

d i r e c t  c o n f l i c t  w i t h  f o r m e r  d e c i s i o n s  o f  t h e  S u p r e m e  C o u r t  o f  

F l o r i d a .  

I n  F e d e r a l  E l e c t r i c  C o r p .  V. Bes t ,  2 7 4  S o . 2 d  886 ( F l a .  

1 9 7 3 ) ,  t h i s  H o n o r a b l e  C o u r t  s t a t e d :  

" T h e  J u d g e  o f  I n d u s t r i a l  C l a i m s  f o u n d :  ' . . . t h e  
c l a i m a n t  w a s  s t a n d i n g  p e r f e c t l y  s t i l l  a t  t h e  t i m e  
o f  t h e  o n s e t  o f  t h i s  f a l l ,  d i d  n o t  s l i p  o r  t r i p  a n d  
f a l l ,  was n o t  e n g a g e d  i n  a n y t h i n g  t h a t  c r e a t e d  
s t r e s s  o r  p h y s i c a l  e x e r t i o n ,  a n d  w a s  n o t  s u b j e c t e d  
t o  a n y  u n u s u a l  c o n d i t i o n s .  T h e r e f o r e ,  I f i n d  t h a t  
d e c e d e n t  e m p l o y e e  f e l l  a n d  r e s u l t i n g  i n j u r i e s  f r o m  
w h i c h  h e  d i e d  were t h e  r e s u l t  o f  t h e  c o n v u l s i v e  o r  
g r a n d  m a l - t y p e  s e i z u r e  t h a t  h e  s u f f e r e d  i m m e d i a t e l y  
p r i o r  t o  t h e  f a l l ,  a n d  h a d  a b s o l u t e l y  n o  r e l a t i o n  
t o  h i s  w o r k .  I' 

B a s e d  o n  t h e  a b o v e ,  t h e  S u p r e m e  C o u r t  i n  F e d e r a l  Elec-  

t r i c  C o r p .  V .  Bes t ,  S u p r a ,  h e l d :  - 
I t  [ 4 ]  E v e n  t h o u g h  t h e  J u d g e  o f  I n d u s t r i a l  C l a i m s  m a y  
h a v e  b e e n  m e d i c a l l y  m i s t a k e n  i n  c o n c l u d i n g  w h a t  w a s  
t h e  c a u s e  t h a t  p r e c i p i t a t e d  d e c e a s e d ' s  f a l l ,  i t  i s  
q u i t e  c l e a r  f r o m  t h e  r e c o r d  h i s  f a l l  was n o t  w o r k  
r e l a t e d .  T h e  e v i d e n c e  i s  c l e a r  t h a t  d e c e a s e d  s u f -  
f e r e d  n o  c o m p e n s a b l e  a c c i d e n t  a r i s i n g  o u t  o f  h i s  
e m p l o y m e n t  a n d  t h a t  n o  ' h a z a r d  o f  e m p l o y m e n t '  c o n -  
t r i b u t e d  t o  h i s  i n j u r y .  T h e  e v i d e n c e  i s  a m p l e  t o  
s u s t a i n  t h e  u l t i m a t e  f i n d i n g  o f  t h e  J I C  i n  t h e s e  
p a r t i c u l a r s ,  e v e n  t h o u g h  i t  i s  n o t  c l e a r  w h a t  s u d -  
d e n  i n t e r n a l  p h y s i c a l  b r e a k d o w n  p r o d u c e d  t h e  d e -  

6 



ceased's fall. 'I 

The circumstances in the case at bar are extremely simi- 

lar. In his order of August 31, 1987, the Deputy Commissioner 

stated: 

"Therefore, I accept and rely upon the testimony of 
Minnie Grace to the effect that the day of the 
alleged accident she was working with the claimant; 
that she was aware the claimant had been having 
difficulty with her knees for some time; that on 
the day of the alleged accident the claimant's knee 
(which she believed to be the right) began buckling 
or giving way on her causing her to fall a number 
of times. Minnie Grace specifically testified that 
the claimant did not slip, trip or fall when the 
weeds she was pulling gave way suddenly as testi- 
fied to by the claimant. It was the testimony of 
Minnie Grace that the claimant was not caused to 
fall by any external reason, ..." (see Appendix page 
7, 8). 

A further incongruity between a Supreme Court mandate 

and the First District Court of Appeal's decision in the instant 

cause may be found in Southern Convalescent Home V. Wilson, 285 

So.2d 404 (Fla. 1973), in which this Court held: 

"[l, 21 Sub judice the judge rightly found that 
there was not any hazard of employment that contri- 
buted in any degree to the claimant's injuries and 
it was solely the force of the non-occupational 
seizure that caused the injury of which the com- 
plainant complained. The cause of harm to the 
claimant was personal and due to the epileptic 
seizure. 1' 

In his order of August 31, 1987, the Deputy Commissioner 

specifically held: 

2. That the claimant, Florence Eagle, has failed 
to prove by competent substantial evidence that she 
sustained an injury arising out of her employment 
with Cypress Creek Nursery on or about July 10, 
1985. To the contrary, I find that the claimant 
did not suffer an accident arising out her employ- 
ment with Cypress Creek Nursery, but that claim- 
ant's condition pre-dated her employment and that 
her current symptoms and conditions are unrelated 
to it." (see Appendix page 7) 

'I 
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In another pertinent decision, the Supreme Court upheld 

0 a finding by the Judge of Industrial Claims who held: 

I' I further find that the employee's employment did 
not contribute to the risk o f  injury experienced by 
her by being at work or that her employment aggra- 
vated her injury in any way. I further find that 
the employee was not exposed to an increased hazard 
attributable to her employment or was the employee 
exposed to a hazard peculiar to the employment and 
beyond which is ordinarily experienced by the pub- 
lic as a whole." See Honeywell, Inc. Scully, 289 
So.2d 393 (Fla. 1974). 

In the opinion filed June 24, 1988, the First District 

Court of Appeal once again reiterated that it had, in Grimes V. 

Leon County School Board, 518 So.2d 327 (Fla. 1st DCA 19871, 

certified the following question as one of great public import- 

ance: 
"In applying the pertinent provisions of chapter 
440, are accidents suffered by employees in falls 
which are attributable to idiopathic causes person- 
al to the employee and result in injuries from 
collision with the floor, equipment or other condi- 
tions of the workplace, permissably treated as 
arising out of the employment irrespective of any 
increased risk or hazard attributable to the work 
place?" (see Appendix page 4 )  

In reversing the Deputy Commissioner's decision that the 

claimant's condition was non-compensable, the First District 

Court of Appeal directly related the case at bar to Grimes, 

Supra, when it stated in the order filed June 24, 1988: 

"We therefore hold, as in Grimes 2 Leon County 
School Board, 518 So.2d 327 (Fla. 1st DCA 1987), 
that the claimant is entitled to compensation be- 
cause her ability to control her activities and 
positional changes was not as great at work as it 
would have been at home." (see Appendix page 3 ) .  

In Hacker 2 St. Petersberg Kennel1 Club, 396 So.2d 161 

(Fla. 198l), this Court held: 

"Stated more precisely, the burden is upon the 
respondents to present substantial evidence that 
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Hacker's injury did not arise from his employment, 
but from some other source. Presentation of such 
evidence would clearly necessitate denial of the 
claim. " 

In the instant cause, the employer/servicing agent pre- 

sented substantial evidence, which the Deputy Commissioner ac- 

cepted (see Appendix page 6 ,  7 ) ,  that the claimant's fall did not 

arise from her employment and that the claimant had been having 

problems with her knee for quite some time. 

The First District Court of Appeal was aware of the 

evidence presented to the Deputy Commissioner. In the opinion 

filed on June 24, 1988, the First District Court of Appeal 

stated: 
"He accepted the testimony of a co-worker, Minnie 
Grace, that Eagle's knee began buckling or giving 
way, causing her to fall to the ground a number of 
times. Grace testified that the falls were not 
caused by a slip or trip. She also testified that 
the claimant had problems with her knee before the 
falls in question." (see Appendix page 2) 

The decision of the First District Court of Appeal is 

also in direct conflict with this Court's decision in Hacker 

St. Petersberg Kennel1 Club, Supra. Therefore, the decision of 

the First District Court of Appeal should be reversed by the 

granting of this petition. 

The First District Court of Appeal's opinion in the case 

at bar is also in direct conflict with opinions it has previously 

filed. In Medeiros 5 Residential Community of America, 481 

So.2d 92 (Fla. 1st DCA 1986), the Court affirmed the Deputy 

Commissioner's order which found that injuries suffered when the 

claimant fell in a stairway while at work were non-compensable 

because the fall was caused by the claimant's dizziness which was 

a personal condition. 
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F i n a l l y ,  i n  Gore Newspapers & 5 Lovet t .9  3 9 3  S o - 2 d  - 
1 1 5 2  ( F l a .  1st D C A  1 9 8 l ) ,  t h e  C o u r t  h e l d :  

"The  w o r k e r s '  c o m p e n s a t i o n  law c a n n o t  b e  c o n v e r t e d  
1 i n t o  a m a n d a t o r y  g e n e r a l  h e a l t h  i n s u r a n c e  p o l i c y  
w h i c h  d o e s  n o t  l i m i t  t h e  b u r d e n  on  i n d u s t r y  t o  
t h o s e  a i l m e n t s  p r o d u c e d  e v e n  r e m o t e l y  by t h e  h a z a r d  
o f  i n d u s t r y . '  McCook, 355 So .2d  a t  1 1 6 9 .  I n  t h i s  
c a se ,  t h e  c l a i m a n t  h a s  s u f f e r e d  a n  i n j u r y  w h i c h  
r e s u l t e d  by a c c i d e n t ;  i . e . ,  f a i n t i n g  a n d  f a l l i n g  t o  
a f l o o r .  H o w e v e r ,  t h e  l a w  r e q u i r e s  t h a t  t h e  a c c i -  
d e n t  m u s t  n o t  o n l y  b e  i n  t h e  c o u r s e  o f  e m p l o y m e n t ,  
b u t  i t  m u s t  a l s o  a r i s e  o u t  o f  e m p l o y m e n t .  S e c t i o n  
4 4 0 . 0 2 ( 6 ) ,  F l a .  S t a t .  T h e  e v i d e n c e  h e r e  p l a i n l y  
s h o w s  t h a t  t h e  c l a i m a n t  h a s  n o t  s u f f e r e d  a compen-  
s a b l e  a c c i d e n t  a r i s i n g  o u t  o f  h e r  e m p l o y m e n t ,  n o r  
d i d  a n y  c o n d i t i o n  o f  h e r  e m p l o y m e n t  p o s e  a h a z a r d ,  
b e y o n d  t h a t  o r d i n a r i l y  e x p e r i e n c e d  by t h e  p u b l i c  a s  
a w h o l e ,  w h i c h  i n c r e a s e d  t h e  e f f e c t s  o f  t h e  c la im-  
a n t ' s  f a l l .  A c c o r d i n g l y ,  t h e  D e p u t y ' s  O r d e r  i s  
r e v e r s e d . "  

CONCLUSION 

T h e  d e c i s i o n  o f  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  i s  

e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t i n g  w i t h  p r i o r  d e c i s i o n s  of  t h e  

S u p r e m e  C o u r t  o n  t h e  same q u e s t i o n  o f  l a w .  T h e r e f o r e ,  t h e  d e c i -  

s i o n  o f  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  s h o u l d  b e  r e v e r s e d  by 

t h e  g r a n t i n g  o f  t h i s  P e t i t i o n .  
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