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PRELIMINARY STATEMENT 

I n  t h i s  P e t i t i o n e r s '  R e p l y  B r i e f  on  t h e  M e r i t s ,  t h e  
P e t i t i o n e r s ,  C y p r e s s  C r e e k  N u r s e r y  a n d  C l a i m s  C e n t e r ,  w i l l  b e  
r e f e r r e d  t o  h e r e i n  a s  t h e  " e m p l o y e r / s e r v i c i n g  a g e n t "  o r  by t h e i r  
s e p a r a t e  names .  The  R e s p o n d e n t ,  F l o r e n c e  E a g l e ,  w i l l  b e  r e f e r r e d  
t o  h e r e i n  a s  t h e  " c l a i m a n t " .  D e s i g n a t i o n s  t o  t h e  t r a n s c r i p t  o f  
r e c o r d  s h a l l  b e  r e f e r r e d  t o  a s  "TR" f o l l o w e d  by t h e  a p p r o p r i a t e  
p a g e  n u m b e r .  R e f e r e n c e s  t o  t h e  R e s p o n d e n t ' s  Answer  B r i e f  on t h e  
Merits s h a l l  b e  r e f e r r e d  t o  a s  "AB" f o l l o w e d  by t h e  a p p r o p r i a t e  
p a g e  number .  



STATEMENT OF THE CASE AND FACT 

The Petitioners readopt and reallege the Statement of 

the Case and Statement of the Facts provided in pages two through 

seven of the Petitioners' Brief to the Florida Supreme Court. 
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POINTS _. ON APPEAL 

POINT - I 

THAT THE DISTRICT COURT OF APPEAL ERRED IN 
APPLYING THE LAW OF GRIMES V. LEON COUNTY 
SCHOOL BOARD, TO THIS CAUSE AND, IN EFFECT, 
LEGISLATING AWAY THE REQUIREMENT THAT AN IN- 
DUSTRIAL ACCIDENT AND INJURY MUST ARISE N = 
THE EMPLOYMENT. 

POINT - I1 

THAT THE FIRST DISTRICT COURT OF APPEAL COM- 
MITTED ERROR IN MAKING UNSUBSTANTIATED FIND- 
INGS OF FACT IN THAT THE CLAIMANT'S ABILITY 
TO CONTROL HER ACTIVITIES AND POSITIONAL 
CHANGES WAS NOT AS GREAT AT WORK AS IT WOULD 
HAVE BEEN AT HOME. 
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SUMMARY OF THE A R G U M E N T  

I t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  R e s p o n d e n t ' s  

l e n g t h y  e s say  r e g a r d i n g  i n j u r i e s  s u s t a i n e d  by t r a v e l i n g  e m p l o y e e s  

a n d  t h e  " p e r s o n a l  c o m f o r t "  d o c t r i n e  i s  m e r e l y  a n  a t t e m p t  t o  c l o u d  

t h e  i s s u e s  b e f o r e  t h i s  H o n o r a b l e  C o u r t .  T h e  R e s p o n d e n t  was 

n e i t h e r  a t r a v e l i n g  e m p l o y e e  n o r  h a s  t h e r e  b e e n  a n y  m e n t i o n  o f  

t h e  " p e r s o n a l  c o m f o r t "  d o c t r i n e  by a n y  p a r t y  a t  i n t e r e s t ,  i n c l u d -  

i n g  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l ,  p r i o r  t o  t h e  R e s p o n d e n t ' s  

i n s e r t i o n  o f  a new i s s u e  a t  t h i s  l a t e  h o u r .  

T h e  R e s p o n d e n t  a l s o  t a k e s  g r e a t  p a i n s  t o  s t r e s s  t h a t  

F l o r e n c e  E a g l e  d i d  n o t  h a v e  a n y  p r o b l e m s  w i t h  h e r  r i g h t  k n e e  

u n t i l  J u n e  10 ,  1985 ( A B  5 ,  3 6 ,  3 7 ) .  H o w e v e r ,  t h e  R e s p o n d e n t ' s  

own s t a t e m e n t ,  p r i o r  t o  a n y  l i t i g a t i o n  i n  t h i s  m a t t e r ,  t h a t  h e r  

r i g h t  k n e e  h a d  b e e n  h u r t i n g  s i n c e  J u n e  8 ,  1985 (TR 1 6 1 ) ,  c a n n o t  

s i m p l y  b e  i g n o r e d .  F u r t h e r ,  u n l i k e  t h e  F i r s t  D i s t r i c t  C o u r t  of  

A p p e a l ,  t h e  D e p u t y  C o m m i s s i o n e r ,  a s  f i n d e r  o f  f a c t ,  h a d  t h e  

o p p o r t u n i t y  t o  o b s e r v e  t h e  c a n d o r  a n d  d e m e a n o r  o f  a l l  t h e  w i t n e s -  

s e s  b e f o r e  r e j e c t i n g  t h e  R e s p o n d e n t ' s  m u l t i p l e  v e r s i o n s  i n  f a v o r  

o f  t h e  t e s t i m o n y  o f  M i n n i e  Grace ,  who d i d  n o t  h a v e  a f i n a n c i a l  

i n t e r e s t  i n  t h e  m a t t e r  (TR 1 6 7 ) .  

F i n a l l y ,  a l t h o u g h  t h e  R e s p o n d e n t  h a s  d i f f i c u l t y  c o m p r e -  

h e n d i n g  how t h e  c l a i m a n t  w o u l d  n o t  b e  a b l e  t o  b e t t e r  c o n t r o l  h e r  

a c t i v i t i e s  a t  home t h a n  a t  w o r k  ( A B  3 5 ) ,  t h e r e  i s  a b s o l u t e l y  n o  

e v i d e n c e  i n  t h e  t r a n s c r i p t  o f  r e c o r d  r e g a r d i n g  t h e  R e s p o n d e n t ' s  

a b i l i t y  t o  c o n t r o l  h e r  a c t i v i t i e s  i n  t h e  i n t e r i o r  o f  h e r  home.  

I n  c o n t r a s t ,  t h e r e  i s  a n  a b u n d a n c e  of e v i d e n c e  t h a t  t h e  

R e s p o n d e n t ,  who w o r k e d  o u t  of  d o o r s ,  was a b l e  t o  c h a n g e  p o s i t i o n s  
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at will while at work (TR 9, 48, 49). This is in direct conflict 

with the facts of Grimes 5 Leon County School Board, 518 So.2d 

327 (Fla. 1st DCA 1987), where the claimant had to work indoors 

in a crowded environment (AB 22). 
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TI 1T THE ST 

ARGUMENT 

POINT - I 

T COURT OF --PP ERRED I N  
APPLYING THE LAW OF GRIMES V .  LEON COUNTY 
SCHOOL B O A R D ,  TO THIS CAUSE A N D ,  I N  EFFECT, 
LEGISLATING A W A Y  THE REQUIREMENT THAT A N  I N -  
DUSTRIAL ACCIDENT A N D  I N J U R Y  MUST ARISE OF 
THE EMPLOYMENT. 

I t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  R e s p o n d e n t ' s  

l e n g t h y  d i s c u s s i o n  o f  t r a v e l i n g  e m p l o y e e s  a n d  t h e  " p e r s o n a l  com- 

f o r t "  d o c t r i n e  ( A B  2 6 - 3 0 )  i s  a n  i r r e l e v a n t  a v o i d a n c e  o f  t h e  i s s u e  

o n  a p p e a l  a s  s t a t e d  a b o v e .  

T h e  R e s p o n d e n t  d o e s  c o r r e c t l y  p o i n t  o u t  (AB 2 2 )  t h a t  t h e  

c l a i m a n t  i n  Grimes t e s t i f i e d  t h a t  h e r  w o r k i n g  c o n d i t i o n s  were 

c r o w d e d  much m o r e  s o  t h a n  a t  home.  S u c h  c r o w d e d  c o n d i t i o n s  a t  

w o r k  a r e  d i a m e t r i c a l l y  o p p o s e d  t o  t h e  c o n d i t i o n s  a t  C y p r e s s  C r e e k  

N u r s e r y .  T h e  t r a n s c r i p t  o f  r e c o r d  i s  r e p l e t e  w i t h  e v i d e n c e  t h a t  

a t  C y p r e s s  C r e e k  t h e  R e s p o n d e n t  w o r k e d  b o t h  i n s i d e  a n d  o u t s i d e  

a n d  was a b l e  t o  c h a n g e  p o s i t i o n s  w h i l e  w o r k i n g  (TR 9 ,  3 7 ,  4 8 ,  

0 

4 9 ) .  
A s  s t a t e d  i n  M e d e i r o s  R e s i d e n t i a l  C o m m u n i t i e s  of 

America, 4 8 1  S o . 2 d  9 2  ( F l a .  1st D C A  1 9 8 5 ) :  

"When a c l a i m a n t  s u f f e r s  f r o m  a n  i d i o p a t h i c ,  
o r  p r e - e x i s t i n g  c o n d i t i o n  w h i c h  r e s u l t s  i n  
i n j u r y ,  t h e  i n j u r y  i s  c o m p e n s a b l e  o n l y  i f  t h e  
c l a i m a n t  c a n  s h o w  t h a t  i t  ' a r o s e  o u t  o f '  h i s  

T e l e p h o n e  and 
35 S o .  2d 1 1 6 6 ,  
P r e f e r r e d  A u t o  

1st  D C A  19ss>. 
An i n j u r y  ' a r i s e s  o u t  o f '  e m p l o y m e n t  when t h e  
e m p l o y m e n t  n e c e s s a r i l y  e x p o s e s  t h e  c l a i m a n t  t o  
c o n d i t i o n s  t h a t  s u b s t a n t i a l l y  c o n t r i b u t e  t o  
t h e  r i s k  o f  i n j u r y ,  c o n d i t i o n s  w h i c h  t h e  
c l a i m a n t  w o u l d  n o t  n o r m a l l y  e n c o u n t e r  d u r i n g  
h i s  n o n - e m p l o y m e n t  l i f e .  L e g a k i s  v .  S u l t a n  & 
S o n s ,  383 S o . 2 d  938 ,  9 4 0  ( F l a .  1st  E A  1 9 8 0 ) " -  
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I n  t h e  case  a t  b a r ,  t h e  D e p u t y  C o m m i s s i o n e r  f o u n d  t h a t  

t h e  c l a i m a n t ' s  c o n d i t i o n  p r e d a t e d  h e r  e m p l o y m e n t  a n d  t h a t  h e r  

c u r r e n t  s y m p t o m s  a n d  c o n d i t i o n s  a r e  u n r e l a t e d  t o  i t  (TR 1 6 7 ) .  

I t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  R e s p o n d e n t  h a s  n o t  

d e m o n s t r a t e d  t h a t  h e r  s u r r o u n d i n g s  a t  C y p r e s s  C r e e k  i n  a n y  w a y  

c o n t r i b u t e d  t o  t h e  r i s k  o f  i n j u r y  a n y m o r e  t h a n  t h e y  w o u l d  h a v e  

i n  n o n - e m p l o y m e n t  l i f e .  

T h e r e f o r e ,  t h e  v a s t  d i f f e r e n c e  i n  w o r k i n g  c o n d i t i o n s  

b e t w e e n  t h e  c l a i m a n t  i n  Gr imes  a n d  t h e  R e s p o n d e n t  w o u l d  p r e c l u d e  

a p p l i c a t i o n  o f  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l ' s  l e g i s l a t i v e  

c r e a t i o n ,  t h e  " a c t u a l  r i s k "  d o c t r i n e ,  t o  t h e  c a s e  a b a r .  

F u r t h e r ,  t h e r e  i s  a l a c k  o f  e v i d e n c e  t h a t  t h e  

R e s p o n d e n t ' s  e m p l o y m e n t  e x p o s e d  h e r  t o  h a z a r d o u s  c o n d i t i o n s  t h a t  

s h e  w o u l d  n o t  b e  e x p o s e d  t o  i n  e v e r y d a y  l i f e ,  t h e r e b y  p r e c l u d i n g  

r e c o v e r y  u n d e r  t h e  " i n c r e a s e d  h a z a r d "  d o c t r i n e .  



ARGUMENT 

POINT I1 - 
THAT THE FIRST DISTRICT COURT OF APPEAL COM- 
MITTED E R R O R  I N  M A K I N G  UNSUBSTANTIATED FIND- 
INGS OF FACT I N  THAT THE CLAIMANT'S ABILITY 
TO CONTROL H E R  ACTIVITIES A N D  POSITIONAL 
CHANGES WAS NOT AS GREAT AT WORK AS I T  WOULD 
H A V E  BEEN AT HOME.  

T h e  R e s p o n d e n t  w a s  c o r r e c t  i n  s t a t i n g  t h a t  t h e  F i r s t  

D i s t r i c t  C o u r t  o f  A p p e a l  f o u n d  t h e  c l a i m a n t  was e n t i t l e d  t o  

c o m p e n s a t i o n  b e c a u s e  h e r  a b i l i t y  t o  c o n t r o l  h e r  a c t i v i t i e s  a n d  

p o s i t i o n a l  c h a n g e s  w a s  n o t  a s  g r e a t  a t  w o r k  a s  i t  w o u l d  h a v e  b e e n  

a t  home (AB 3 4 ) .  

E v e n  i f  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  was t h e  

f i n d e r  o f  f a c t ,  w h i c h  i s  c o n t r a r y  t o  t h e  m a n d a t e  o f  t h i s  

H o n o r a b l e  C o u r t ,  i t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  F i r s t  

D i s t r i c t  C o u r t  i s  b a s i n g  i t s  f i n d i n g s  o n  f a c t s  n o t  i n  t h e  r e c o r d .  

T h e r e  i s  n o t  a n  i o t a  o f  e v i d e n c e  i n  t h e  r e c o r d  r e g a r d i n g  t h e  

R e s p o n d e n t ' s  a b i l i t y  t o  c o n t r o l  h e r  a c t i v i t i e s  a n d  p o s i t i o n a l  

c h a n g e s  a t  home.  T h e r e  i s ,  h o w e v e r ,  a m p l e  e v i d e n c e  t h a t  t h e  

R e s p o n d e n t  h a d  t h e  a b i l i t y  t o  c o n t r o l  h e r  p o s i t i o n a l  c h a n g e s  a n d  

a c t i v i t i e s  w h i l e  a t  w o r k  (TR 9 ,  3 8 ,  3 9 ,  4 8 ,  4 9 ) .  

F u r t h e r ,  c o m p e t e n t ,  s u b s t a n t i a l  e v i d e n c e  c l e a r l y  i n d i -  

c a t e s  t h a t  t h e  R e s p o n d e n t ' s  f a l l s  were n o t  r e l a t e d  t o  h e r  a b i l i t y  

o r  i n a b i l i t y  t o  c o n t r o l  h e r  a c t i v i t i e s  o r  c h a n g e  p o s i t i o n s .  T h i s  

f a c t  i s  v e r i f i e d  by s t a t e m e n t s  made  by t h e  R e s p o n d e n t  (TR 3 0 ,  3 1 )  

a n d  M i n n i e  Grace w h o s e  t e s t i m o n y  t h e  D e p u t y  C o m m i s s i o n e r  s p e c i f i -  

c a l l y  a c c e p t e d  (TR 4 2 ,  1 6 7 ) .  
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CONCLUSION 

T h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  a s s u m e d  t h e  r o l e  o f  

t h e  l e g i s l a t u r e  when i t  e l e c t e d  t o  i g n o r e  t h e  r e q u i r e m e n t  t h a t  a n  

a c c i d e n t  a n d  i n j u r y  m u s t  " a r i s e  o u t  o f "  t h e  e m p l o y m e n t .  I n  s o  

d o i n g ,  t h e  D i s t r i c t  C o u r t  a l s o  o v e r t u r n e d  many p r i o r  d e c i s i o n s  o f  

t h i s  C o u r t .  

T h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  a l s o  e r r e d  when i t  

a s s u m e d  t h e  r o l e  o f  f i n d e r  o f  f a c t  a n d  b a s e d  i t s  c o n c l u s i o n s  o n  

f a c t s  n o t  i n  t h e  r e c o r d .  

T h e r e f o r e ,  t h e  d e c i s i o n  o f  t h e  F i r s t  D i s t r i c t  C o u r t  

s h o u l d  b e  r e v e r s e d  a n d  t h e  o r d e r  o f  t h e  D e p u t y  C o m m i s s i o n e r  

r e i n s t a t e d .  

R e s p e c t f u l l y  S u b m i t t e d ,  

( 4 0 7 ) 8 9 8 - 0 4 9 7  
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