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PRELIMINARY STATEMENT 

. 
'L. 

Because t h i s  cause was t h e  sub jec t  of an  appeal to  t h e  F i f t h  

District of Appeal p r i o r  t o  the  Appeal f o r  which t h i s  c o u r t  has 

accepted j u r i s d i c t i o n ,  t h e  C l e r k  of t h e  C i r c u i t  Court i n  and f o r  

Orange County, Florida has  made use of the  index from t h e  p r i o r  appeal 

( N o .  84-1786 i n  t h e  F i f t h  District Court o f  Appeal of t h e  S t a t e  of 

F lo r ida )  i n  t h i s  appeal. A s  a r e s u l t ,  t he  pages of the  record from 

Court 

the  p r i o r  appeal have not been re-nunbered to t a k e  i n t o  account t h e  

testimony and pleadings generated by t h e  prosecution of the  motion f o r  

a t torneys  f ees  and costs. The documents and t r a n s c r i p t  on the  i ssue  

of a t to rneys  f e e s  and costs, which are listed on t h e  f i r s t  two pages 

of the  Index of t h i s  appeal, s h a l l  be referenced as  "R: ' I .  

* .  
L 

References to  the  record from the  p r i o r  appeal w i l l  be c i t e d  as 

11 . - "PR: 

The Defendants .below, who are t h e  Appellants here, ROBERT 

UNDERWD and HARRY VAN DER NOORD, d/b/a INDIANA EXCHANGER 

PARTNERSHIP, w i l l  be r e f e r r e d  to  as Appellants. RCf3EKI' J. KATZ, the  

P l a i n t i f f  below, w i l l  be r e fe r r ed  to as t h e  Appellee. 

C i t a t ions  to  Appellants Appendix w i l l  be as follows: 
"A: 11 . 

Ci ta t ions  to  Appelle 's  Answer Brief f i l e d  i n  the  F i f t h  
District Court o f  Appeal s h a l l  be as follows: "AB: II . 



SUMMARY OF ARGUMENTS 

'I 

' *  
I 

This  Court should follow t h e  reasoning of t h e  Third District 

Court Appeal and the  F i f t h  District Court of Appeal i n  holding t h a t  

con t r ac t  which is repudiated by r e f u s a l  to perform the  con t r ac t  does 

not  allow an award of a t t o r n e y ' s  f e e s  as such reasoning is the  logical 

r e s u l t  of the  p r inc ip l e s  of con t r ac t  law. However, even i f  t h i s  Court  

accepts t h e  reasoning of  the  Fourth District Court of Appeal, the  

Appellants should still p reva i l  based upon t h e  following reasons. 

The F i f t h  District Court of Appeal en tered  its opinion based 

upon the  p r i n c i p l e s  of res judicata and law of the  case which t h a t  

cour t  is authorized t o  do. The award of  an a t torneys  f e e  of 

$68,391.00 by the  T r i a l  Court, i n  add i t ion  to t h e  a b v e ,  should be 

reversed on t h e  evidenciary grounds argued i n  t h e  b r i e f s  before  t h e  

F i f t h  District. The presenta t ion  of competent, s u b s t a n t i a l  evidence 

of the  se rv ices  rendered by an  a t torney  seeking f e e s  is an  absolu te  

p r e r e q u i s i t e  to  a n  award of a t to rneys  f ees ,  t h e  absence of which bars 

any award whatsoever. 

I n  the  i n s t a n t  case, the  tr ial  cour t  relied upon an  a f f i d a v i t  

which was never of fe red  or received i n t o  evidence (and t o  which 

Appel lants  ob jec ted)  and the  testimony of one of Appellee's a t to rneys ,  

who 

Nei ther  t he  testimony or a f f i d a v i t  se rves  as competent, s u b s t a n t i a l  

evidence of t h e  w x k  performed. There is nothing i n  t h e  record which 

can serve as a basis for any award of  f ees  for Appellee's a t torneys .  

had not  reviewed t h e  time records he w a s  a l l eged ly  t e s t i f y i n g  to. 

The Appellee had the  du ty  to adduce competent evidence of  h i s  

a t t o r n e y ' s  services. The t r i a l  cour t  e r r e d  i n  forg iv ing  Appellee's 

f a i l u r e  t o  introduce competent, s u b s t a n t i a l  evidence of the  work 
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performed by h i s  a t torneys .  The judgment f o r  a t to rneys  f e e s  should be 

c - reversed 

on t h i s  i ssue .  

and remanded with d i r e c t i o n s  to e n t e r  judgment f o r  Appel lants  

I f  t h i s  Court f i n d s  a n  a t to rneys  f e e  award is appropriate, 

then f e e  should be reduced s u b s t a n t i a l l y ,  due to  t h e  very limited 

success  Appellee enjoyed. Florida l a w  allows a f e e  award on ly  f o r  

t h e  

i ssues  prevai led on, and r equ i r e s  c o u r t s  to i d e n t i f y  and deduct t h e  

spent  on o t h e r  issues .  The t r i a l  cour t  made no reduct ion €or t i m e  

spent  on the  i s sues  Appellee lost on. Had t h e  Trial  Court examined 

the  a f f i d a v i t  it relied on, it could have e a s i l y  i d e n t i f i e d  t i m e  

unre la ted  to the good f a i t h  breach of con t r ac t  i s sue  prevai led on. 

i Futhermore, it is error to award a f e e  almost t h r e e  t i m e s  t h e  amount 

recovered where: a)  t h e  recovery is a t  most 6.25% of the damages 

demanded a t  t r ia l ;  b)  Appellee lost a new t r i a l  on h i s  o u t  of  pocket  
' *  

* 

damages h i s  proof of such expenses a t  t r i a l  w a s  not c q e t e n t  

or s u b s t a n t i a l ;  and c) the  t enor  of the  l i t i g a t o n  was s t r a ined  and t h e  

because 

hours expended increased s u b s t a n t i a l l y  by the  presence of a claim for 

f raud,  with puni t ive  damages, on which Appellee d id  not  preva i l .  I f  

any f e e  is appropriate, it should be reasonable  compared t o  t h e  

l imi t ed  r e s u l t s  obtained. 

The t r i a l  c o u r t ' s  reserva t ion  of  j u r i s d i c t i o n  f o r  f u r t h e r  

hearing on costs is error. Appellee had h i s  opportuni ty  to  prove h i s  

costs on May 6, 1986, and is not  e n t i t l e d  to  keep coming back wi th  

more evidence u n t i l  he gets it r i g h t .  H i s  en t i t l ement  to costs should 

3 

'k 

be H i s  motion was 

€or and a t to rneys  f e e s ,  both aspects of h i s  motion were not iced 

f o r  hearing and heard on t h a t  da te ,  and he res ted .  N o  evidence was 

judged by the  evidence he presented on May 6 ,  1986. 

costs 

presented to  s u b s t a n t i a t e  or j u s t i f y  the  expe r t  witness  f e e s  sought. 

-Vii- 



The t r i a l  m u r t ' s  judgment in e f f e c t  allows Appellee to  hear a l l  of 

Appellants 

hearing, 

The t r i a l  

objec t ions  and correct the  de fec t s  i n  h i s  proof a t  a second 
' b  

making the  f i r s t  hearing l i t t l e  more than a "prac t ice  run". 

cour t  should he d i r e c t e d  to  only award costs based upon t h e  

evidence presented, with f u r t h e r  d i r ec t ions  t h a t  none of the  exper t  

witness f ees  sought are supported by t h e  record and therefore  cannot 

b awarded. 
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STATEMENT OF THE CASE AND FACTS 

Appellant ( S e l l e r )  and Appellee (Buyer) entered i n t o  a 

Contract For S a l e  and Purchase of Sunrise  V i l l a g e  Mobile Home Park i n  

Cocoa, Florida. One of t h e  Contract terms provided t h a t  f o r  

approximately s i x  months a f t e r  t he  s ign ing  of the con t r ac t  and prior 

to  t h e  c los ing ,  t h a t  Appellant would warrant t h a t  normal opera t ing  

expenses would not  exceed 32% of gross p r o f i t ,  a warranty i n  futuro.  

A t  t h e  last  minute , Appellee refused to  close on t h e  Contract  

(claiming t h a t  expenses were i n  excess  of  32% of  gross p r o f i t )  un less  

Appel lants  reduced the  purchase price on t h e  Contract.  Appel lants  

refused to  reduce t h e  purchase price and Appellee sued f o r  s p e c i f i c  

performance, breach of con t r ac t ,  misrepresentat ion and rec iss ion .  

Appellees, by e l e c t i o n  of  remedies prior to t r i a l  ( r e c i s s i o n  

and specific performance being mutually exc lus ive )  e l ec t ed  remedies 

and dropped s p e c i f i c  performance but proceeded wi th  breach of c o n t r a c t  

and misrepresentat ion.  The a c t i o n  f o r  r e c i s s i o n  was not  dismissed. 

The j u r y  found for Appellant on its Breach of Contract count aga ins t  

Appellee i n  t h e  Counterclaim. The j u r y  found no misrepresentat ion as 

alleged i n  Appellee 's  Complaint nor  as a l leged  i n  Appel lant ' s  

Counterclaim. The j u r y  awarded Appellant t he  $25,000.00 depos i t .  

Upon Motion f o r  Judgment N.O.V. by Appellee, t h e  Trial  Court en te red  

judgment f o r  Appellee aga ins t  Appellant f o r  good f a i t h  Breach of 

Contract ,  t h e  r e t u r n  of the deposit to  Appellee and order ing  

a new Trial  on consequential  damages. A: 1-3. 

order ing 

Upon Appeal, t h e  F i f t h  District Court of  Appeal, i n  Van der 

Noord v. Katz , 481 So 2d 1228 ( F l a .  5 th  DCA 1985) ( t h 2  F i r s t  appeal)  

affirmed t h e  r e t u r n  of  the  depos i t  to  Appellee, bu t  reversed the  Order 
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' b  

' i 
L. 

. 
.b 

f o r  new Trial  f o r  consequent ia l  damages. The t r i a l  cour t  g ran t ing  a 

new t r i a l  w a s  error, t h e  Court held,  because Appellee w a s  not  e n t i t l e d  

to any damages o t h e r  than  t h e  r e t u r n  of h i s  deposi t .  A s  to  the  

"benef i t  of the  bargain" damages sought,  Appl lee  lost t h e  r i g h t  t o  

seek A s  t o  the  

out-of-pocket expenses sought,  Appellee lost h i s  r i g h t  t o  a new t r i a l  

on t h a t  i s sue  because t h e  evidence he of fe red  to s u b s t a n t i a t e  such 

damages a t  t r i a l  "...was based s o l e l y  on speculat ion.  Having f a i l e d  

t o  introduce competent s u b s t a n t i a l  evidence i n  regard to  t h i s  i s s u e ,  

the  buyer [Appellee] is not  e n t i t l e d  to  a second bite a t  the  apple." 

Page 1230, Van d e r  Noord , supra.  

such damages by repudia t ing  the  con t r ac t  he sued upon. 

Af te r  issuance of mandate, Appellee f i l e d  h i s  Motion f o r  

Costs and Attorneys Fees. R: 203-204. I n  support  of t h e  Motion, 

Appellee f i l e d  (but  never introduced or of fe red  as evidence) an 

Af f idav i t  of Costs and an  Af f idav i t  o f  Attorneys T h e  and Fees. A: 

6-15; 16-17. The Motion was f i r s t  set €or hearing on April 15, 1986; 

it w a s  later rescheduled f o r  hearing on May 6, 1986. R: 205; R: 206. 

Appellee reserved only t h i r t y  minutes of t h e  f o r  t h e  hearing, as can 

be seen by t h e  Trial  Cour t ' s  c o m n t s .  R: 6 ;  R: 74. I n  t h e  hear ing,  

Appellee c a l l e d  th ree  expe r t  witnesses ,  t h e  Appellee himself ,  and 

Appellee's l ead  t r i a l  counsel,  a l l w i n g  an average of  only s i x  minutes 

per witness.  When t h i s  Court cons iders  Appellee's excuses f o r  f a i l i n g  

to  present  proper evidence on h i s  Motion f o r  a t to rneys  f e e s  and costs, 

it should keep t h i s  f a c t  i n  mind as w e l l  as no allowance of t h e  f o r  

Appellants,  Appel lant ' s  witnesses  and no testimony f o r  costs by t he  

expe r t s  l i s t e d  by Appellee on its f i l e d  Aff idavi t .  

On May 6,  1986, Appel lee 's  Motion €or Costs and Attorneys 

Fees w a s  heard before  C i r c u i t  Judge Fredr ick  P f e i f f e r .  I n  Appellee's 

- 2- 



8 .  

L 

. 
h 

opening s ta tement ,  Appellee's counsel r e c i t e d  from the Attorneys T h e  

Af f idav i t  t h e  a l leged  number of hours h i s  f i rm spent  on t h e  case. 

Appellee's Af f idav i t  w a s  immediately objected to  by Appellants.  R: 5. 

Appellee then proposed to call h i s  first expe r t  witness  on a t t o r n e y s  

fees, Bruce Blackwell. R: 8.  Appellants again objected, on t h e  

ground t h a t  Appellee had not  l a i d  a p red ica t e  f o r  such testimony 

because no evidence had been o f fe red  to e s t a b l i s h  t h a t  Appellee's 

lawyers had spent  any amount of t i m e  prosecut ing the  case. The t r ia l  

cour t  i m p l i c i t l y  recognized the  propr ie ty  of the  objec t ion ,  but  

determined it would take the  Appellee's expe r t s  o u t  of order.  R: 7. 

Appellee's f i r s t  witness  was Bruce B l a c k w e l l ,  who t e s t i f i e d  

t h a t  approximately 780 of  the  total hours claimed were reasonable. I n  

reaching t h i s  opinion, t h e  witness  reviewed only  Appellee's time 

Af f idav i t  ( n o t  i n  evidence) and f i l e ;  he d id  not  review Appel lee 's  

a t t o r n e y ' s  time records. R: 17; R: 9. M r .  B lackwe l l  admitted t h a t  

t h e  r e s u l t  which emerged from the F i f t h  District on the  prior appeal 

was "not  very grand f o r  e i t h e r  s ide".  R: 10. The witness  was asked 

whether Appellee's practice of having (and seeking court-awarded 

a t to rneys  f e e s  f o r )  t h r e e  a t to rneys  a t  t r ia l  was reasonable. While 

Bruce B l a c k w e l l  d id  not  f i n d  the  use  of and b i l l i n g  f o r  t h r e e  

a t to rneys  a t  t r i a l  unreasonable, he d id  allow t h a t  he wished he "had 

t h e  luxury , sometimes, of doing that...". R: 26 (emphasis added).  

Nevertheless,  he f e l t  an  appropr ia te  a t to rneys  f e e  was $76,000.00. 

Id. - 
Appellee's second wi tness  was E r i c  Ludwig. Early i n  h i s  

examination of M r .  Ludwig, Appellee's counsel Daniel Rooney, by h i s  

own statements ,  recognized t h a t  h i s  Af f idav i t  of Attorneys Time and 

Fees w a s  not  adn i t t ed  i n  evidence. R: 28. ( I n  f a c t ,  Appel lee 's  

-3- 



. 
counsel never did tender t h e  Aff idavi t  i n t o  evidence.) Based on h i s  

review of t h e  Af f idav i t ,  M r .  Ludwig t e s t i f i e d  t h a t  800 to 810 of t h e  

hours claimed were reasonable. R: 29. H e  believed t h a t  a reasonable 

f e e  f o r  Appellee's attorneys would be $76,000 to $80,000. R: 31. 

Appellee's f i n a l  exper t  witness was Donald E. Christopher. 

Mr. Christopher said he based h i s  opinion on reviewing Appellee's T h e  

Affidavit .  R: 42. I n  h i s  opinion, 780 of the  hours claimed expended 

were reasonable, and $82,500 would be a reasonable f e e  for t h e  cour t  

to award. R: 43; R: 45. 

To e s t a b l i s h  t h e  terms of Appellee's cont rac t  with h i s  

a t to rneys  and - the  t i m e  a l legedly  invested i n  the prosecution of t h e  

case by h i s  lawyers, Appellee c a l l e d  t w o  witnesses: the  Appellee 

himself and David S h o n s ,  Appellee's lead counsel a t  t r ia l .  The 

Appellee t e s t i f i e d  he was given a profess iona l  courtesy discount on 

h i s  a t to rneys  fees ,  but t h a t  h i s  agreement with h i s  a t torneys  w a s  t h a t  

attorney's f e e s  would be sought from the  Court a t  the  f u l l  rate, i.e., 

without t he  discount,  and, i f  t h i s  windfa l l  w a s  awarded, t h e  

d i f fe rence  would belong to  Appellee 's  lawyers. R: 78-79. Appellee 

also s t a t e d  t h a t  he paid $14,149.67 i n  costs. 

Mr. Simnons t e s t i f i e d  t h a t  he had reviewed t h e  Aff idavi t  of 

Attorney's T h e  and Fees and t h a t  he was f a m i l i a r  with the  a t to rneys  

referenced i n  its attachments. R: 94. When Mr. Simnons was asked how 

many hours were invested by h i s  f irm i n  prosecuting Appellee's claim, 

Appellants objected, based upon the hearsay na ture  of the  a f f i d a v i t  

which was signed by M r .  Rooney, not M r .  Simmons. R: 95. The tr ial  

cour t  admitted t h e  testimony over Appellants objection, apparently 

based on  t h e  business records exception. R: 96. M r .  Shmons then 

t e s t i f i e d  t h a t  838 hours had been invested i n  prosecuting t h i s  case 
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through the  Judgment N.O.V. - Id . 
On cross-examination, the  source of  M r .  S b o n s  a b i l i t y  to  

t e s t i f y  to  the  mount  of t h e  time o t h e r  a t to rneys  had spent  on t h e  

case was questioned. A s  an  example, he admitted t h a t  he did no t  watch 

Daniel P. Rooney spend 4.9 hours working on t h i s  case on Ju ly  1, 1983. 

R: 109 (Line 22);  R: 110 (L ine  9 ) .  Af t e r  much verba l  j ous t ing ,  he 

f i n a l l y  admitted that he could not  t e s t i f y  as  to h i s  personal  

knowledge t h a t  M r .  Rooney spent  4.9 hours  on t h a t  date .  R: 111. Wen 

asked whether he would admit t h a t  he could not t e s t i f y  to the  e x a c t  

amount of  t i m e  any of  the  o t h e r  var ious attorneys i n  h i s  f i r m  spent  i n  

prosecut ing Appellee's case, M r .  Skmons denied t h a t  he could not: 

then he admitted he could not.  R: 111. Later he s t a t e d  t h a t  

Appellants could " take  a minute to let [Mr. Rooneyl testify t h a t  h i s  

hours are accurate".  - Id. Wen asked whether associate a t to rney  T. 

Kevin was the  l as t  word concerning the  amount of time he s p e n t  

i n  t h i s  case, M r .  Simmons denied t h e  t r u t h  of t h a t  a s se r t ion ,  although 

he could not  t e s t i f y  from personal  knowledge t h a t  t h e  t ime shown f o r  

M r .  Knight was a c t u a l l y  spent .  R: 113-114. M r .  S imons  also f i n a l l y  

a d n i t t e d  t h a t  t h e r e  were periods of  time when he was not  supervis ing 

Mr. Milbrath (R: 115-1171: or Susan Gibson. (R: 118). 

Knight 

A s  f o r  t he  Af f idav i t  of Attorneys Time, Mr. S b o n s  s a i d  it 

w a s  prepared by M r .  Rooney and himself.  R: 120. M r .  SimmOns gave t h e  

time s l i p s  t o  M r .  Rooney, t o l d  him to prepare the  a f f i d a v i t ,  and then  

he looked over it. R: 120. M r .  Sirrunons d i d  not ,  however, v e r i f y  t h e  

accuracy o f  the i t e m s  shown on the  a f f i d a v i t .  In  f a c t ,  he d id  no t  

match any of t h e  f i r m ' s  t i m e  s l i p s  against t h e  t i m e  shown on t h e  

Aff idavi t .  Further ,  M r .  Simmons d id  not  even v e r i f y  t h a t  t he  time 

shown f o r  - him i n  the  Af f idav i t  matched h i s  own time slips. R: 120. 
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Appellants o f f e red  th ree  witnesses  i n  r e b u t t a l  of Appel lee 's  

k 

' >  claim f o r  a t to rneys  f ees .  These witnesses  were necessay as t h e  T r i a l  

Court had allowed exper t  testimony by Appellee's witnesses  without t he  

Aff idavi t  of Attorney 's  Time and Fees being introduced i n t o  evidence 

over ob jec t ion  of Appellant. I t  was apparent t h a t  t h e  T r i a l  Judge w a s  

going to  ignore ob jec t ions  and r u l e  on t h e  testimony even though t h e  

Af f idav i t  was never o f f e red  i n t o  evidence a f t e r  repeated objec t ions .  

Bruce Bogin ,  Appellee's f i r s t  exper t ,  t e s t i f i e d  t h a t  Appellee's 

a t to rneys  should have been able to Secure the  r e s u l t  they obtained 

(gaining the  r e t u r n  o f  the  $25,000.00 deposit) i n  approximately 100 

hours. R: 54. Rased upon t h a t  f i g u r e  and t h e  r e s u l t s  obtained,  Mr. 

I Bagin bel ieved a reasonable f e e  for Appellee's a t to rney  would be 

between $10,000.00 and $12,000.00. - Id. Mr. Bogin based h i s  opinion 

on t h e  d i c t a t e s  of F lor ida  P a t i e n t ' s  Compensation Fund v. Rowe , 472 

So.2d 1145 (Fla .  1985). R: 55. 

' %. 

c 

Appellants second exper t  w a s  Freder ic  B. O'Neal .  Mr. O ' N e a l  

t e s t i f i e d  t h a t  a reasonable f e e  for Appellee's a t to rneys  m u l d  be 

$10,000.00. R: 64. Mr. O'Neal  a r r ived  a t  h i s  opinion by eva lua t ing  

Appellee's time Af f idav i t ,  the  Appellee's Complaint and h i s  i n i t i a l  

demand i n  l i g h t  of t he  d i c t a t e s  of - Rowe . - Id. H e  found t h a t  he had 

d i f f i c u l t y  properly sepe ra t ing  hours spent on i s sues  Appellee d id  no t  

p reva i l  on from the  good f a i t h  breach of con t r ac t  i s sues  because the 

Aff idavi t  w a s  inadequately detailed. R: 65. H e  eventual ly  decided t o  

determine what a reasonable f e e  would be i f  Appellee had set o u t  t o  

obta in  a r e t u r n  of h i s  depos i t  and had preva i led  on t h a t  claim. R: 

66. 

Mr. O'Nea l  noted t h a t  a number of the i t e m s  on Appellee's 

time Af f idav i t  appeared unreasonable on t h e i r  face.  - Id. I n  t h e  f i n a l  
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ana lys i s ,  however, it was Appellee's conduct of the  case which M r .  

O ' N e a l  found unreasonable: 

BY MR. O'NEAL: 

... I do have a problem with the  -- looking over t h e  scope of 

the  case and how it developed, it seems to me r i g h t  off the  ba t  t h e  

case started of€ -- w e l l ,  the demand letter w a s  f o r  $750,000.00. 

The a l l ega t ions  i n  t h e  Ccmplaint were f raud ,  

misrepresentation, et cetera, et cetera, so immediately t h e  case 

balooned and became a very, very major case i n  comparison wi th  what 

the  end r e s u l t  was. 

And hindsight being 20/20, it 's -- I think, i n  my opinion, 

t h a t  a reasonable way of approaching t h i s  case would not be to  

immediately declare nuclear  w a r  and a l l ege  fraud and 

misrepresentation, et cetera, et cetera, but t r y  to reso lve  t h e  one 

claim i n  which they u l t ima te ly  were responsible. 

The depos i t  -- 
I think t h e  amount spent was unreasonable with regards to t h e  

a c t u a l  tine per t he  nota t ions  here; and, t w o ,  t h e  way the  case w a s  

handled. I think it w a s  handled unreasonably, I think they (Appellee 

and Appellee's a t torneys)  wen t  a f t e r  f l i e s  with sledgehammers. ... 
I f  you have a s i t u a t i o n  where t h e r e ' s  a d ispute ,  as I 

understand it, over t h e  meaning of a key l e g a l  phrase used i n  t h e  

con t r ac t  and the  underlying f a c t s  are p r e t t y  w e l l  agreed upon as  to  

what t h e  ac tua l  expenses were and w a s  t h e  money paid f o r  those  

p a r t i c u l a r  i t e m s ,  it could have been brought -- and it should have 

been brought i n  my opinion, i n  a manner of which bas i ca l ly  you could 

have s t i p u l a t e d  to the  underlying f a c t s  and then the re  would be a 

ques t ion  of l a w  i n  how you determine the  l a w .  
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I n  l i g h t  of those f a c t s ,  it could have been brought as a 

dec la ra to ry  r e l i e f  a c t i o n  or s i m i l a r  cont rac t .  

But i f  you immediately escalate and want [$750,000.00] i n  

canpensatory [damages] and also puni t ive ,  you fo rce  t h e  o t h e r  s i d e ,  

almost, to react i n  a s i m i l a r  manner and t h e  case b e c o m e s  what it 

became.. . 
R: 67; R: 69. 

Appellants '  t r i a l  a t torney ,  Charles M. Holcamb, Esquire ,  

t e s t i f i e d  last. H e  bel ieved the  t r i a l  was delayed because Appellee's 

a t to rneys  chose to  endless ly  repeat evidence and because Appellee had 

f a i l e d  t o  list h i s  e x h i b i t s  i n  h i s  Pre-Trial  Statement, wi th  t h e  

result t h a t  Appellants '  counsel had to  examine Appellee's e x h i b i t s  f o r  

t h e  f i r s t  time a t  t r i a l .  R: 126; - See PR: 1789-1792. Appellee's 

counsel claimed the  e x h i b i t  list had been a t tached  t o  t h e i r  Pre-Trial  

Statement. R: 34. 

The Appellee did not  o f f e r  any testimony t o  e s t a b l i s h  t h e  

amount of t i m e  invested by Appellee's e x p e r t s  on Appellee's beha l f ,  

nor d id  any of  the  e x p e r t s  t e s t i f y  a t  the  j u r y  t r i a l  of t h i s  cause 

concerning t h e  t h e  they spent.  The Af f idav i t  of At torney ' s  Time was 

never o f f e red  or received i n t o  evidence. The Af f idav i t  (A: 6-15) d id  

not  even break o u t  t h e  total hours of time a l l eged ly  spent  by each 

a t to rney  nor the hourly rate a t  which t h e  time was b i l l e d .  The 

b i l l i n g  rate was "ranging from $70.00/hour to $lOO.OO/hour." The 

a t to rneys  were not adequately i d e n t i f i e d  or t h e  s e r v i c e s  adequately 

iden t i f i ed .  The Trial  Judge could not  have determined t h e  "Lodestar" 

by 

The Af f idav i t  of Taxable Costs was never o f f e red  or received i n t o  

evidence. N o  time records of  Appellee's a t to rneys  were ever  o f f e red  

use  of t h e  Aff idavi t  even i f  it has been introduced i n t o  evidence. 
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or received i n t o  evidence. N o  invoices, time records, receipts  or 

cancelled checks f o r  alleged costs were ever offered or received in to  

evidence. None of the alleged experts whose costs Appellee wished to  

tax were cal led t o  t e s t i f y ,  e i t h e r  as to  the  time they spent on behalf 

of Appellee or the amount of t he i r  fee. N o  one was cal led t o  t e s t i f y  

to  the  reasonableness of the experts '  fees claimed as costs. Despite 

the presence a t  the attorneys fees  hearing of M r .  Rmney, M r .  Milbrath 

[R: 541 and M r .  Simmons, Appellee's three counsel a t  t r i a l ,  only M r .  

Simmons t e s t i f i e d  t o  the amount of time invested in  the prosecution of 

the case by h i s  firm. M r .  Simmons never t e s t i f i e d  to the number of 

hours he spent in  prosecuting the case. M r .  S h o n s  purported to  

t e s t i f y  t o  Mr. Rooney's and M r .  Milbrath's t he ,  as w e l l  as t h a t  of 

a l l  of the other par tners  and associates  of h i s  firm who were not 

present, even though he had not reviewed the  time records of h i s  firm, 

and w a s  obviously taking M r .  ROOney's word f o r  what the time records 

of the firm allegedly showed. 

. -  

. i  - 

Appellee w i l l  claim the t r i a l  court  precluded Daniel P. 

Rmney from tes t i fy ing ,  supposedly because the  testimony he would 

present would be r epe t i t i ve  to  h i s  Affidavit  as he alleged in  h i s  

Answer Brief. (AB: 5) .  Appellee never proffered Mu. ROOney's 

testimony, nor was the Affidavit  ever offered or received i n t o  

evidence. The burden of proof was upon Appellee and Appellant w a s  not 

obliged t o  m a k e  Appellee's case f o r  him. 

On page 10 of h i s  Answer Brief,  Appellee cites testimony of 

David Sbmons which he claims shows M r .  Shunon's personal knawledge of 

the time records of Appellee's attorneys,  Mr. Simmons had admitted, 

hmever, tha t  he had not ver i f ied  the accuracy of the  Affidavit  of 

Attorneys T h e  by comparison with the f i rm's  time records. R: 120. 
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I n  fact, from M r .  Simmons testimony, it is read i ly  apparent he had no 

* -  

s i 

*- 

personal knowledge of t h e  total number of hours a c t u a l l y  expended by 

h i s  l a w  firm. 

Appellee also contends t h a t  the  t r i a l  Court deferred a c t i o n  on 

t h e  Motion f o r  Costs on Page 11 of h i s  Answer Br ie f .  The Court d i d  no 

such thing: 

BY THE COUKI': Okay, Fine. 
Now, what I ' v e  done, I have put some l i t t l e  penci l  

x ' s  here of some th ings  (items of costs) t h a t  I d e f i n i t e l y  
wouldn't allow and some x ' s  to  th ings  t h a t  are subjec t  t o  
f ind ing  ou t  whether I would allow them or not. 

give you my ru l ing  on costs. ..... So, let's go on and f i n i s h  up our  hearing and I'll 

R: 128. 

In  its ru l ing ,  t h e  judge s t a t ed  he would provide counsel w i th  

h i s  copy of the  cost Aff idavi t  with h i s  x ' s  showing what was allowed 

and disallowed, ordered t r ansmi t t a l  of copies of a l l  b i l l s  which 

Appellee sought to  tax ,  and asked the  parties to  come to  some 

agreement on t h e  remaining items. R: 128-129. The Court d i d  not 

de fe r  ru l ing  on costs. I t  ruled f o r  and aga ins t  c e r t a i n  items and 

l e f t  o t h e r s  open to question. It  was the  dec i s ion  to  leave certain 

items open f o r  f u r t h e r  evidence and not  requi r ing  personal testimony 

of expe r t s  as to costs t h a t  Appellee objected to. 

A s  a result of the hearing on May 28, 1986, the Trial  Judge 

entered a Fina l  Judgment f o r  a t to rney ' s  f e e s  f o r  t h e  sum of $68,391.00 

aga ins t  Appellants. A: 4-5.. 

Appellants appealed t h e  second Judgment based i n  part upon t h e  

f a c t  t h a t  t he re  w a s  no competent s u b s t a n t i a l  evidence introduced upon 

which to  sus t a in  t h e  award of a t to rney ' s  f ees ,  t h a t  t he  criteria f o r  

award of f e e s  was not followed by t h e  Trial Court and t h e  r e se rva t ion  

of f u r t h e r  hearings f o r  costs w a s  error. The F i f t h  District Court of 
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Appeal issued its opinion o n  May 12, 1988, holding t h e  Appellee was 

not e n t i t l e d  to a t t o r n e y ' s  f e e s  as a r e s u l t  of t he  Cour t ' s  f i r s t  

opinion i n  t h e  f i r s t  appeal, c i t i n g  res jud ica t a  and the  law of the 

case a s  the  basis thereof.  The F i f t h  D i s t r i c t  d id  not address the 

arguments made i n  t h e  b r i e f s  of the parties or argued b f o r e  the  

Court. The Court reasoned t h a t  Appellee's r e f u s a l  to close on t h e  

Contract was repudiation of the Contract tantamount t o  r ec i s s ion  and 

thus,  no o the r  damage claims of a t to rney ' s  f ees  could be claimed as 

those issues were foreclosed by the  first opinion w e r e  based on res 

jud ica t a  and law of the case determinations. 

Appelee f i l e d  h i s  motion and reques t  f o r  rehearing en  banc 

on May 27, 1988. Appellants f i l e d  t h e i r  response and Motion t o  S t r i k e  

or Deny Motion f o r  Rehearing June 6, 1988. The F i f t h  District denied 

the  Motion f o r  Rehearing on June 23, 1988, and P l a i n t i f f  then f i l e d  a 

Notice Invoke t h e  Discretionary J u r s i d i c t i o n  of t h i s  Court on J u l y  

5, 1988. The Court accepted j u r i s d i c t i o n  on October 4 ,  1988. 

. i  

t o  

Two statements of  Appellee is h i s  I n i t i a l  Brief on The Merits 

are misrepresented and should be noted by t h e  Court. On page 7 ,  

second paragraph, Appellee states "and Judge P fe i f  f e r ,  f inding t h a t  

Sellers (Appellant) had been a big f a c t o r  i n  the  esca la ted  costs of 

l i t i g a t i o n .  ..'I Appellant cites f o r  t h i s  h i s  Appellees Appendix, Page 

1-4).  Such statement is not i n  t h e  appendix and was not found by 

Judge P f e i f f e r  i n  t h e  F ina l  Judgment awarding a t t o r n e y ' s  f ees  (A: 

4-5). Appellee also states i n  t h e  t h i rd  paragraph on the sane page 7,  

"at oral argument, the unreasonablesness argument w a s  abandoned. 'I 

Such statement is a misrepresentation to  t h i s  Court. What t h e  

Appellant stated w a s  t h a t  the  amount of the hourly f e e  custamary i n  

the  community f o r  Associates and Pa r tne r s  i n  Appellee's counse l ' s  f i rm  
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d id  n o t  appear unreasonable. Hodever, the n m b e r  of total hours were 

unreasaonable and not  apportioned. Further ,  by use  of t h e  Af f idav i t  

" f i l e d "  but not  i n  evidence, no Lodestar could have been determined by 

t h e  Trial  Judge as it showed the hourly rates to  range "between 

$70.00/hour and $lOO.OO/hour." Further  t h e  t h e  spent  by each 

a t to rney  was not  t o t a l e d  or segregated. Therefore no s p e c i f i c  rates 

could be appl ied  t o  any s p e c i f i c  hours of  e i t h e r  a t to rney  t o  ob ta in  

t h e  Lodestar. 
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POINT I 
* -  

THE FIFTH DISTRICT CoVm OF APPEAL, WAS 
CORRECT I N  ITS RULING DENYING A'ITORNEY'S 
FEES AND COSTS TO APPELLEE. 

'The Appellee, KATZ, asks  t h i s  Court  to apply t h e  r u l e s  o f  

cons t ruc t ion  and i n t e r p r e t a t i o n  of c o n t r a c t s  to  f i n d  t h a t  t h e  

a t t o r n e y s  f e e s  provis ion  of  a repudiated c o n t r a c t  a f f o r d s  him 

recovery. I n  t h a t  regard he cites Sousa V. Palumbo , 426 So. 2d 1072 

( F l a  4 t h  DCA 1983). 

I t  is elementary l a w  i n  Florida t h a t  a t to rneys  fees may be 

on ly  where au thor ized  by c o n t r a c t ,  s t a t u t e ,  or f o r  services by 
. ?  

awarded 

. *  a n  a t t o r n e y  i n  br inging  i n t o  t h e  cour t  an e q u i t a b l e  fund or estate. 

Estate of Hampton V. F a i r c h i l d  - Flo r ida  Construct ion Carpany , 341 

So. 2d 759 ( F l a  19761, c i t i n g  K i t t e l  v. K i t t e l  , 210 So. 2d 1,3 ( F l a  

1967).  

I n  i n t e r p r e t a t i o n  and cons t ruc t ion ,  a c o n t r a c t  must be read 

and considered as a whole. Triple E Development Co. V. Flor idagold 

C i t r u s  Corp.  , 51 So .  2d 435 ( F l a  1951);  F lo r ida  Power Corp. v. City 

of Ta l l ahassee  , 18 So. 2d 671 ( F l a  1944).  

Whether a c o n t r a c t  is e n t i r e  or d i v i s i b l e  depends upon t h e  

i n t e n t i o n  of  t he  parties, which may be determined by cons t ruc t ion  of 

t h e  terms of t h e  c o n t r a c t  i t s e l f  and by t h e  s u b j e c t  matter t o  which it 

has  reference.  Local No.  234 v. Henley & Beckwith, Inc.  , 66 So. 2d 

818 ( F l a  1953).  

A c o n t r a c t  should be t r e a t e d  as e n t i r e  and i n d i v i s i b l e  when, 

by cons ide ra t ion  of  its terms, sub jec t  matter, na tu re  and purpose, 
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each and a l l  of its parts appear to  be interdependent and comnon to  

one another  and to the considerat ion.  Local No.  234, supra.  
a -  

A s  to dependent and independent covenants, covenants are 

always considered dependent un less  the  cont ra ry  in t en t ion  appears. I n  

a b i l a t e r a l  con t r ac t ,  the  ob l iga t ions  of t he  parties are o r d i n a r i l y  

mutual and dependent. I n  doubtful  cases t h e  Courts are inc l ined  to 

treat  the  covenants as  dependent, s ince  t h e  cont ra ry  cons t ruc t ion  

would allm one pa r ty  to have the  b e n e f i t s  of a amtract without  

performing it. 11 F l a  J u r  2d CONTRAmS Sect ion  142, c i t i n g :  Walker 

v. Close , 125 So. 521, (Fla 1929);  Sanford V. Cloud , 17 F l a  532 

( F l a  1880) and Prat t  v. Weeks , 1 F Supp 953 (1932);  VOL 17A, C.J.S., 

CONTRACTS , Sect ion  344( b )  . 
. r  

I n  t h e  i n s t a n t  case no contrary i n t e n t i o n  appears. The 

provis ion  as to a t to rneys  f e e s  is n e i t h e r  severable  nor independent. 

I n  the  event  the parties had intended the  provis ion to  be so, the  

in t en t ion  m u l d  have been r e f l e c t e d  i n  t h e  language of the  provison. 

For example, the f o l l m i n g  language could support  a f ind ing  t h a t  an 

a t toneys  f e e s  provis ion was severable  or independent: 

Attorneys fees:  
I n  the  event  any l i t i g a t i o n  shall arise as a r e s u l t  of the  
negot ia t ion  of t h i s  con t r ac t ,  representa t ions  by e i t h e r  
par ty ,  f a i l u r e  of a contingency or condi t ion precedent,  or 
if it is determined t h a t  no Contract ever  ex i s t ed ,  and 
whether t he  a c t i o n  f i l e d  is based upon con t r ac t  or tort or 
o t h e r  legal theo r i e s ,  the  preva i l ing  p a r t y  i n  such l i t i g a t i o n  
s h a l l  be e n t i t l e d  to  recover reasonable a t t o r n e y ' s  fees and 
costs €ran  the  non-prevailing par ty .  
independent of the  o t h e r  terms and condi t ions  of  t h i s  Contract  
and may be maintained by e i t h e r  pa r ty  r ega rd le s s  of any r u l i n g  
by a cour t  t h a t  no con t r ac t  w a s  brought i n t o  ex is tence  
between the  parties hereto.  

Th i s  Agreanent is 

* -  

.- 

In  order to f i n d  the  a t t o r n e y ' s  f e e s  provis ion i n  t h e  

con t r ac t  i n  t h e  i n s t a n t  case to be independent, a cour t  would have to  
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f ind  t h  
' -  

supra. 
. .  

t in t en t ion  on t h e  part of the  parties. Local No.  234 

That c l e a r l y  was not t he  determination of the  F i f t h  District 

Court o f  Appeal i n  its opinions rendered i n  1985 or 1988. 

A s  t h e  5th DCA has  noted, it had determined i n  the  f i r s t  

opinion t h a t  because t h e  Appellee had repudiated the  agreement and 

recovered the  deposit  he could not t h e r e a f t e r  s e e k  to recover damages 

under t h e  agreement. See Van Der Noord V. Katz , 526 So. 2d 940 a t  

941 ( F l a  5th DCA 1988). Further,  t h a t  t h e  Appellee was precluded by 

res jud ica t a  and the  l a w  of the case from seeking f u r t h e r  a t t o r n e y ' s  

f ees  or costs and could not have a second b i t e  a t  the  apple. - I D  , 
Page 942. 

The Appellee d id  not request rehearing or appeal t o  the  

I >  Florida Supreme Court on t h a t  po in t  i n  t h e  f i r s t  Appeal. It  may have 

I 

. 

been t h e  f u l l  impact of the  c o u r t ' s  dec is ion  i n  t h e  f i r s t  Appeal 

w a s  not r ea l i zed  by the  prties p r i o r  to  the  second opinion. Thus, 

t h e  reques t  by t h e  Appellee f o r  consideration of  a t to rney ' s  f e e s  and 

costs was not  objected to  by Appellant. The 5 t h  Dc9 opinion then 

became t h e  l a w  of the  case. the Appellee now seeks to  overturn t h e  

second dec is ion ,  which merely recited Leitman v. Boone , 439 So 2d 

318 ( F l a  3rd DCa 1983) i n  passing but was based primarily upon t h e  l a w  

of the case and res jwlicata.  

t h a t  

I n  Van Der Noord , the 5 th  DCA states a t  page 941, t h a t  

t h e  f i r s t  appeal t h e  Appellee w a s  not e n t i t l e d  to  a new t r i a l  on 

i s sue  of damages f o r  breach, and t h a t  holding was binding upon t h e  

a f t e r  

the 

t r i a l  court. 

The t r i a l  c o u r t ' s  subsequent award of damages contrary to  the  

appea l la te  ru l ing  was the  basis of the  5 t h  DCA's second opinion, p r i o r  
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no t  t h e  ex is tence  or non-existence, dependence or independence, or 

s e v e r a b i l i t y  of a con t r ac t  c lause  f o r  a t to rney ' s  fees.  
. -  

Nevertheless, i n  t h e  in s t an t  case, to allm repudiation of 

t h e  con t r ac t  and recovery of a t to rney ' s  f ees  by t h e  Appellee would 

allcw bene f i t s  without performance, i n  t h e  absence of any ind ica t ion  

t h a t  the parties intended the provision to be independent or 

severable. Clearly t h i s  would be contrary to  the  r u l e s  of con t r ac t  

cons t ruc t ion  and i n t e r p r e t a t i o n  as set f o r t h  above. 

The language of the a t to rney ' s  f e e s  provision i n  question 

not  set f o r t h  its independence or s e v e r a b i l i t y  and such i n t e n t i o n  does 

cannot be drawn from t h e  language within the provisions. 

The Appellee argues t h a t  t he  5 th  DCA should have applied the  

rationale of Sousa v. Pal& , supra. However Sousa d e a l t  with 

parties who sought t o  enforce or i n t e r p r e t  t he  r i g h t s  or ob l iga t ions  

of parties to  a con t r ac t  which was found to e x i s t  but to be 

unenforceable. 

2 . 1  

I n  the  present case the  5 th  DCA held t h a t  t he  Appellee's 

repudiation of the  con t r ac t  also repudiated h i s  r i g h t s  to the  bene f i t s  

o f  t he  contract .  This was a voluntary dec i s ion  by the  Appellee. 

Repudiation of the  con t r ac t  and its bene f i t s  app l i e s  equal ly  to  a l l  

provisions unless t h e  con t r ac t  is severable or contains independent 

covenants. N o  such i n t e n t  can be determined from the  con t r ac t  

provisions here. 

The 5 th  DCA's reference to  Leitman r e f l e c t s  t he  Cour t ' s  

determination t h a t  t h e  Appellee's voluntary repudiation of t h e  

contract extinguished a l l  of the  provisions. I n  Leitman t h e  cour t  

found t h a t  where a con t r ac t  d i d  not e x i s t  l e g a l l y  a n  a t t o r n e y ' s  fees 

provision could not be enforced unless it could conclude t h a t  t he  
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a t t o r n e y ' s  f e e s  provis ion  was a separable mini-contract ,  enforceable  

i n  and of i t s e l f .  a t  - 319 . The 5 th  DCA referenced t h i s  r a t i o n a l e  
* -  

1 -  when it s t a t ed :  

I f  a con t r ac t  never ex i s t ed  obviously no one is a pa r ty  t o  
it and no one is e n t i t l e d  to recover  a t t o r n e y ' s  f ees  based 
on some provis ion  i n  it. See Leitman v. Boone , 439 So. 
2d 318 (F la  3rd DCA 1983). 

Application of the  Leitman reasoning here  is not  flawed. 

There is nothing to i n d i c a t e  t h a t  t he  a t t o r n e y ' s  f ees  provis ion is 

meant t o  survive independently or meant t o  be severable.  Sousa does 

not  c o n f l i c t  with t h i s  reasoning. I n  Sousa t h e  con t r ac t  was not  

repudiated.  I t  "exis ted" but  was not enforceable  as a l l  condi t ions  

precedent 

The a t t o r n e y ' s  f e e s  provis ion i n  Sousa was not  required to be a n  

. c  independent covenant, a mini-contract  or a severable  provis ion t o  be 

required t o  make t h e  con t r ac t  enforceable  had not  occurred. 

enforceable.  This is so because the  con t r ac t  itself had not  been 

repudiated or found to  be non-existent. I t  ex i s t ed  bu t  w a s  

unenforceable. The condi t ion precedent to  its enfo rceab i l i t y  had not  

occurred to  obligate t h e  o t h e r  pa r ty  to perform t h e  contract .  

I n  t h e  i n s t a n t  case however, the  5 t h  DCA r i g h t l y  recognized 

t h a t  t h e  repudia t ion  of the  con t r ac t  is mre analogous to  the  

reasoning i n  Leitman than  i n  Sousa . I n  Leitman and Van Der 

N o o r d  t h e  a t t o r n e y ' s  f e e s  provis ion has to surv ive  independently to 

be enforceable.  

The Appellee also argues t h a t  F lor ida  Law 88-160 amending 

Sect ion 57.105, Florida S t a t u t e s ,  sets f o r t h  as publ ic  po l icy  a 

l e g i s l a t i v e  mandate t h a t  a l l  a t t o r n e y ' s  f e e s  provis ions i n  c o n t r a c t s  

are to upheld and enforced. Chapter 88-160 however, is p l a i n l y  an  

equa l i za t ion  of  rennedy, a f ford ing  both parties to  a con t r ac t  t he  r i g h t  
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t o  a reasonable a t to rney ' s  f e e  when the  con t r ac t  provides recovery 

f o r  only one party.  Classic inequ i t i e s  sought to be cured by t h e  
a -  

l e g i s l a t u r e  are c lauses  f o r  a t t o r n e y ' s  f ees  i n  promissory notes and 

leases as  an example, where the  holder or lessor is e n t i t l e d  to  

recover f e e s  upon preva i l ing  but t h e  maker or lessee have no such 

r i g h t  upon prevail ing.  Law 88-160 has not set public po l icy  or 

a l t e r e d  case law to a f fo rd  a t to rney ' s  f e e s  t o  the  preva i l ing  pa r ty  i n  

every instance. Law 88-160 does not cause a t to rney ' s  f e e s  to be 

recoverable t o  contracting parties where t h e r e  is no such provision i n  

the  cont rac t .  Law 88-160 would not alter t h e  dec is ion  of a cour t  

where the  cont rac t  was found to have been repudiated,  or not e x i s t ,  or 

where 

the cont rac t .  

a n  a t to rney ' s  f e e s  provision was not found t o  be independent of 

. a  S u i t s  based upon fraud in  t h e  inducment of a con t r ac t  with a 

provision allowing a t t o r n e y ' s  f ees  t o  the preva i l ing  p a r t y  i n  

l i t i g a t i o n  "a r i s ing  ou t  of the cont rac t , "  have k e n  r ecen t ly  he ld  by 

t h e  Florida Courts not  t o  allow a t to rney ' s  f ees  because t h e  s u i t s  were 

based u p n  tort and not enforcement of the contract. Hopp v. Smith , 
520 So 2d 673 ( F l a  4 th  DCA 1988); Location 100, Inc., V. Gould S.E.L. 

Ccanputer Systems, Inc. , 517 So 2d 700 ( F l a  5 t h  DCA 1987); - Dade 

Savings and Loan Association V. Broks  Center Limited , 529 So 2d 1775 

( F l a  3rd DCA 1988). It is clear t h a t  t h e  mere presence i n  a con t r ac t  

of a c lause  such as the  one found i n  the  contract be tmen Appellant 

and Appellee, does not automatically a f fo rd  recovery of a t t o r n e y ' s  

f ees  to  the  preva i l ing  pa r ty  i n  every s i t u a t i o n  where l i t i g a t i o n  is 

f i l e d  i n  reference to  the  cont rac t .  
.- 

t 



POINT I1 

THE APPELLEE FAILED TO OFFER ANY 
CDMPE-rENT, SUBSTANTIAL EVIENCE OFTHE 
AMOUNT OF TIME HIS ATTORNEYS SPENT I N  
PROSEX3JTIcrV OF THIS MATTER THROUGH 
JUDGMENT N.0 .V., AND AS A RESULT IS NOT 
ENTITLED TO ANY AWARD OF ATTORNEYS FEES, 
NOR IS HE ENTITLED TO A "SECOND BITE AT 
THE APPLE" BY A RENAND FOR RE-HEARING, 
J U S T  AS A PARTY WHO FAILSTOPROWCE 
COMPETENT, S u B S T m I A L  EVIENCE OF CUT 
OF POCKET W G E S  SUSTAINED AS A RESULT 
OF A P E Y ' S  BREACH OF CXlNTRACT IS NOT 
ENTITLED TO A NEW TRIAL ON SUCH IMWGES. 

This  c o u r t ,  by acceptance of d i s c r e t i o n a r y  review on t h e  

basis of c o n f l i c t  with prior dec i s ions  of District Courts o f  Appeal, 

has  t h e  du ty  and r e s p o n s i b i l i t y  to cons ider  t h e  case on t h e  merits and 

dec ide  t h e  p i n t s  i n  question as  though the case had originally come 

before  t h i s  Court on appeal. This  c o u r t  should d i spose  of a l l  

con te s t ed  issues. Smith v. Smith , 160 So 2d 697 (F la .  1964);  Kel ly  

V. Scussel , 167 So 2d 870 (F la .  1964);  St .  John v. Michaels , 178 So 

2d 193, (F la .  1965);  D'Agostino V. State , 310 So 2d 1 2  (F la .  1975);  

Brown v. State , 206 So 2d 377 (F la .  1968);  Foley v. Weaver Drugs, 

Inc. , 177 so 2d 221 (F la .  1965);  Kennedy v. Kennedy , 303 S o  2d 629 - 
(F la .  1974);  Neqron v. State , 306 So 2d 104 (F la .  1974);  F r idd le  V. 

Seaboard C.L. R. Co. , 306 So 2d 97 (F la .  1974) ;  F lo r ida  Cons t i t u t ion ,  

Article 5, Sec t ion  4 .  

Even i f  t h i s  cour t  r eve r ses  t h e  F i f t h  District Court of 

Appeal by approving Sousa v. Palumbo , supra ,. and rejecting 

Leitman v. Boone , supra , t he  Defendant is still e n t i t l e d  t o  prevail 

on t h e  merits based upon t h e  matters argued he re in  and i n  the b r i e f s  

f i l e d  wi th  t h e  F i f t h  District and argued but not  ru l ed  upon by t h a t  

Cour t  . 
I f  t h i s  c o u r t  reverses t h e  F i f t h  District Court of Appeal bu t  
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- -  dec l ines  t o  determine the  case on the  merits, then it should remand 

the  case to t h e  F i f t h  District Court o f  Appeal f o r  determination on 

the  merits. North Shore Hospital, Inc., vs. B a r b e r  , 143 So 2d 849 
* -  

(F la .  1962). 

I n  May, 1985, t h i s  cour t  waded i n t o  the  morass of  cour t  

awarded a t to rneys  f e e s  i n  F lor ida  P a t i e n t ' s  Compensation Fund v. Rowe 

, 472 So.2d 1145 ( F l a .  1985).  Its e n t r y  i n t o  the debate a b u t  

a t to rneys  f e e s  w a s  prompted by t h e  "great concern... focused on a l a c k  

of o b j e c t i v i t y  and uniformity i n  court-determined reasonable a t to rneys  

fees" .  472 So.2d a t  1149. This  concern and debate was and is 

d i squ ie t ing ,  because it r e f l e c t s  p r l y  upon the  c o u r t s  and our  system 

of jurisprudence, as the  Court had long recognized: 

There is but  l i t t l e  analogy between the  elements t h a t  
con t ro l  t h e  determinat ion of a lawyer 's  f e e  and those  
which determine the  compensation of s k i l l e d  craftsmen 
i n  o t h e r  f i e l d s .  Lawyers are o f f i c e r s  o f  the  court .  
The cour t  is an instrument of s o c i e t y  f o r  t h e  
a d n i n i s t r a t i o n  of  j u s t i ce .  J u s t i c e  should be 
administered economically, e f f i c i e n t l y  , and 
expedi t iously.  The a t to rneys  f e e  is, therefore ,  a very 
important f a c t o r  i n  t h e  adminis t ra t ion  of j u s t i c e ,  and 
i f  it is not  determined with proper r e l a t i o n  to  t h a t  
f a c t  it r e s u l t s  i n  a species of social malpractice t h a t  
undermines the  confidence of the pub l i c  i n  t h e  k n c h  
and bar. It does more than t h a t .  It br ings  the  cour t  
i n t o  d i s r epu te  and des t roys  its power t o  perform 
adequately t h e  func t ion  of its crea t ion .  

472 So.2d a t  1149-50, quotinq Baruch v. Gib l in ,  164 
SO. 831, 833 (Fla .  1935) (emphasis added). 

As a s t a r t i n g  po in t ,  the  Court focused on t h e  Code  o f  

Profess iona l  Responsibi l i ty:  

In  determining reasonable a t to rneys  f e e s ,  cou r t s  of  
t h i s  state should u t i l i z e  the  criteria set f o r t h  i n  
Disc ip l inary  Rule 2-106(b) of The Florida B a r  Code of 
Profess iona l  Responsibi l i ty:  

(1) The time and labor required,  the novel ty  and 
d i f f i c u l t y  of the  quest ion involved, and t h e  

s k i l l  r e q u i s i t e  to perform t h e  legal se rv ice  
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* -  properly. 

I "  

.- 

c 

( 2 )  The l ike l ihood,  i f  apparent to t h e  c l i e n t ,  t h a t  
t he  acceptance of the p a r t i c u l a r  employment w i l l  

preclude o t h e r  employment by the  lawyer. 

( 3 )  The f ee  c u s t a n a r i l y  charged i n  t h e  l o c a l i t y  f o r  
similar legal services. 

( 4 )  The amount involved and t h e  r e s u l t s  obtained. 

( 5 )  The time l i m i t a t i o n s  impsed  by t h e  c l i e n t  or by 
the c i r cms tances .  

( 6 )  The na ture  and length  of the  profess iona l  
r e l a t i o n s h i p  wi th  the  c l i e n t .  

( 7 )  The experience,  reputa t ion ,  and a b i l i t y  of  the  
lawyer or lawyers performing the  services. 

( 8 )  Whether t h e  f e e  is f ixed  or contingent.  

472 So.2d a t  1150, citing Disc ip l inary  Rule 2-106(b) 
of  t h e  Florida B a r  Code of  Profess iona l  Respons ib i l i ty  
( footnotes  omitted). 

Having i d e n t i f i e d  the  cons idera t ions  t o  be u t i l i z e d  i n  

awarding fees ,  t h e  Court then tackled t h e  t a s k  of e s t ab l i sh ing  a 

framework of ana lys i s  f o r  a t to rneys  f e e s  de l ibe ra t ions .  The Court 

adopted t h e  f ede ra l  "lodestar" approach. 472 So.2d a t  1150. The 

first step of the  process is to  determine the  number of hours 

reasonably expended by the  a t to rneys  seeking fees .  Id. Of course,  to  

determine how many hours are reasonable,  t h e  a t to rneys  mus t  f i r s t  

provide t h e  cour t  with competent, s u b s t a n t i a l  evidence of  t he  t ime 

a c t u a l l y  spent ,  as  the  Court recognized: 

F lor ida  courts have mphasized t h e  importance of 
keeping accura te  and cu r ren t  records of work done and 
time spent  on a case, p a r t i c u l a r l y  when someone o t h e r  
than the  c l i e n t  may pay t h e  fee.  To accura te ly  assess 
the  labor involved, t h e  a t torney  f e e  app l i can t  should 
p r e s e n t  records detailinq the  amount of  work performed. 
Counsel is expected, of course,  to  claim only those  
hours t h a t  he could properly h i l l  to  h i s  c l i e n t .  
Inadequate documentation may r e s u l t  i n  a reduct ion i n  
thc-number of  hours claimed, as w i l l  a c la im f o r  hours 
t h a t  t he  c o u r t  f i n d s  to be excessive or unnecessary. 

-21- 



- Id. (emphasis added) ( c i t a t i o n s  omi t ted) .  

re 

The next  step i n  t h e  lodestar process is to detennine a 

sonable hourly rate f o r  the  a t to rney  seeking fees .  - Id.  A f t e r  

determining t h e  reasonable hourly rate and the  number of reasonable  

hours, the  cour t  is supposed t o  mul t ip ly  t h e  tm to a r r i v e  a t  t h e  

"lodestar". - Id. a t  1151. The lodestar can only be determined if t h e  

number of reasonable hours f o r  each a t to rney  are f i r s t  computed and 

then mul t ip l i ed  times - t h a t  a t t o r n e y ' s  reasonable hourly rate. A f t e r  

a r r i v i n g  a t  the  "lodestar", the Court must consider  whether t h e  f e e  

should be increased or decreased based upon t h e  " r e s u l t s  obtained" and 

a "contingency r i s k "  f ac to r .  - Id. The f i n a l  f e e  award is governed by 

- t w o  f u r t h e r  precepts: f i r s t ,  t h e  a c t u a l  f e e  agreement between t h e  

pa r ty  and h i s  a t to rney  does not  cont ro l  t h e  f e e  award, because 

otherwise c o u r t s  would be placed i n  the  pos i t i on  of enforc ing  

? 

exorb i t an t  f e e  con t r ac t s  made by unscrupulous parties; and second, 

under no circumstances should the cour t  awarded f ee  exceed t h a t  which 

the  p reva i l i ng  pa r ty  agreed to  pay. - Id .  Thus, t h i s  Court made it 

clear t h a t  i n  cases l i t igated on an  hourly f e e  basis, the  f e e  a c t u a l l y  

incurred by the  preva i l ing  pa r ty  is t h e  "ce i l ing"  f o r  the c o u r t ' s  

award. 

I n  determining t h e  r e s u l t s  obtained,  the  Court properly 

determined t h a t  a p a r t y  should not rece ive  f e e s  f o r  l i t i g a t i n g  i s s u e s  

the p a r t y  lost on: 

LJhen a pa r ty  p r e v a i l s  on only a po r t ion  o f  the  claims 
made i n  t h e  l i t i g a t i o n ,  t h e  t r i a l  judge must eva lua te  
t h e  r e l a t i o n s h i p  between the  successfu l  and 
unsuccessful claims and determine whether t he  
inves t iga t ion  and prosecut ion of the successfu l  c la ims 
can be separated from the  unsuccessful claims. I n  
ad jus t ing  t h a t  f e e  based upon t h e  success  of the  
l i t i g a t i o n ,  the cour t  should ind ica t e  t h a t  it has 

-22- 



considered the  r e l a t i o n s h i p  between t h e  amount of the 
f e e  awarded and the  e x t e n t  of success.  

I n  s m a r y ,  t h i s  Court requi res  t he  following determinat ions 

f r m  a t r ia l  cour t  awarding a t to rneys  fees:  

(1) nunber of reasonable hours expended (by each a t to rney  

claiming f e e s )  : 

( 2 )  reasonable hourly rate f o r  t h e  type of l i t i g a t i o n  

involved ( f o r  t h a t  a t to rney)  ; 

( 3 )  mul t ip l i ca t ion  of the f i r s t  t w o  f a c t o r s  t o  reach t h e  

" lodestar" ;  and 

( 4 )  whether enchancement or reduct ion is appropriate based 

upon contingency r i s k  and r e s u l t s  obtained. 

Id. a t  1151-1152. - 
The cour t s  of  Florida have also long r e c q n i z e d  t h a t  a 

a !  

he r i n g  on a t torneys  f e e s  is sub jec t  to the  same r u l e s  of  conduct and 

evidence as the  t r ia l  which preceeded it: 

I n  a l l  l i t i g a t i o n  involving profess iona l  f e e s  proof is 
required of t h e  na ture  o f ,  and the  necess i ty  f o r ,  t h e  
services rendered, and the  reasonableness of the  charge 
made therefor .  I n  t h i s  respect t h e  legal profession 
s tands  on the  same plane with o the r  professions.  

The reasonableness of  t h e  a t t o r n e y ' s  f e e  is not  t he  
sub jec t  of  j u d i c i a l  no t i ce ,  n e i t h e r  is it to be l e f t  to 
local c u s t m ,  conjec ture  or guesswork. 

To those  lawyers whose p rac t i ce  br ings  t o  them more 
than an occasional  s u i t  i n  which t h e  f e e  is set by t h e  
cour t ,  the  rou t ine  of g iv ing  testimony d e t a i l i n g  the  
s e r v i c e s  and the  proving of t h e  value of t h e  services 
Tnay seem tedious,  monotonous or even d i s t a s t e f u l .  
Ce r t a in ly  the hear ing of such proof by t h e  t r i a l  judge 
day a f t e r  day, wek a f t e r  week, may b e c o m e  a rout ine  
humdrm which does l i t t le ,  i f  anything, to  add i n t e r e s t  
to  t h e  proceedings. However the  parties to  the  s u i t ,  
having their day i n  cour t ,  cannot be ignored; such 
testimony is not  rou t ine  to  them. Nei ther  can t h e  
elementary r u l e s  of evidence be ignored. 

Lvle v. Lvle, 167 So.2d 256, 258 ( F l a .  2d DCA 
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* ”  1964 (emphasis added) . 
J u d i c i a l  Notice is not intended to f i l l  t h e  vacuum created by f a i l u r e  

of a p a r t y  to prove an e s s e n t i a l  f a c t .  Moore V. Choctawhachee 

Electric Co.-Ope r a t i v e ,  Inc. ,  196 So 2d 788 (Fla .  1st X A  1967) . The 

F i f t h  District Court of  Appeal has recognized the  du ty  of t he  p a r t y  

seeking fees to  provide t h e  t r i a l  m u r t  with competent, s u b s t a n t i a l  

evidence when seeking a t to rneys  fees ,  and has held,  q u i t e  properly,  

t h a t  where a pa r ty  seeking f e e s  f a i l s  t o  provide t h e  Court with 

c m p e t e n t ,  s u b s t a n t i a l  evidence i n  favor  of t h e  award, t h a t  party 

loses. See Jacobsen v. Jacobsen , 414 So.2d 34 ( F l a .  5 th  DCA 1982).  

The Appellee, seeking a t to rneys  f ees ,  na tu ra l ly  had t h e  

burden of proving both t h a t  s e rv i ces  were rendered by h i s  a t to rneys  

and t h e  value of those services. See United Services  Automobile 

Associat ion V. Kiibler , 364 So.2d 57 (F la .  3d DCA 1978). J u s t  as any 

o t h e r  judgment, a t r i a l  c o u r t ’ s  judgment f o r  a t to rneys  f e e s  must be 

* !  

supported by competent, s u b s t a n t i a l  evidence. Benitez v. Beni tez  , 
337 S0.2d 408 (Fla .  4 th  DCA 1976). I t  has long been settled t h a t  

expert witnesses  must t e s t i f y  as to what a reasonable f e e  would be. 

See, e ,q . ,  Lyle, supra. I t  has also been s e t t l e d  t h a t  each a t t o r n e y  

who a l l eged ly  rendered the  s e r v i c e s  must  t e s t i f y  t o  what he or she d i d  

1- 

c 

and Af f idav i t s  cannot be used over objecton. Cohen v. Cohen , 400 

So.2d 463 (Fla .  4 t h  DCA 1981) ,  I n  Re one 1972 Volvo Vehicle , 489 So 

2d 1240 ( F l a .  4 th  DCA 1986);  I n Re Fo r fe i tu re  of 1978 Cadillac 4-Door 

, 451 So 2d 1054 (F la .  4 t h  DCA 1984);  Wiley v. Wiley , 485 So 2d 2 

( F l a  5 th  DCA 1986);  Morgan V. South A t l a n t i c  Production C r e d i t  A s s o c .  

, 528 So 2d 491 (Fla .  1st DCA 1988).  This is t r u e  even though e x p e r t s  

t e s t i f y  In  Re Fo r fe i tu re  

, supra. Absent competent, s u b s t a n t i a l  evidence o f  the  s e r v i c e s  

as  to reasonableness and value of se rv ices .  
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provided by the Appellee's attorneys, Judge P fe i f f e r  had no authori ty  

to  award any fee  whatsoever. See Jacobsen v. Jacobsen , 414 So.2d 34 

(Fla .  5th DCA 1982): Wiley V. Wiley , 485 So 2d 2 ( F l a .  5th DCA 

1986). 

Jacobsen v. Jacobsen , 414 So.2d 34 (Fla.  5th DCA 19821, is 

especially helpful i n  t h i s  matter, because it also was an  appeal f r m  

a n  award of attorneys fees  based upon the lack of any cotnpetent, 

substant ia l  evidence of the services provided by the attorney. 

I ronical ly ,  the attorneys fee  award reversed i n  Jacobsen was entered 

by the Honorable Frederick T. Pfe i f fe r ,  the same c i r c u i t  judge whose 

award of attorneys fees is under attack i n  t h i s  appeal. In  Jacobsen, 

the Court  reversed and awarded Appellee's attorney no fees  whatsoever 

because the attorney f a i l ed  to produce any cmpetent evidence or 

testimony de ta i l ing  the services he rendered. 414 So.2d a t  34. 

Appellants w i l l  demonstrate tha t  the evidence i n  the instant  case is 

similar ly  def ic ient ,  and deserving of the same f a t e  as the judgment in 

Jacobsen. The Affidavit  (never introduced) purported to campile the 

t h e  records of a l l  attorneys working on the case. I t  was signed by 

only one (Rooney) who never t e s t i f i e d  and none of t h e  o t h e r  attorneys 

t e s t i f i e d  other than David S b n s .  H e  d id  not  even t e s t i f y  a s  to  the 

n&r of hours tha t  he spent.  M r .  Milbrath and M r .  Rooney were i n  

the c o u r t r a m  and cer ta in ly  were available to  t e s t i fy .  Presumably, 

the o thers  were only a short  distance away a t  t h e i r  o f f ice  and could 

be as the hearing took place over the morning and afternoon as 

only one half hour w a s  scheduled by Appellee and the Trial  Judge t r i e d  

to use available time between other hearings to complete t h e  

test irnony. 

called 

Appellee can only point to two i t e m s  which could possibly 
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c o n s t i t u t e  evidence of the services rendered by Appellees attorneys: 

f i r s t ,  t h e  Aff idavi t  of Attorneys' T i~ne  and Fees prepared by Daniel P. 

Rooney, Esquire; and second, the testimony of David H. Simmons, 

Esquire, Appellee's lead counsel a t  t r ia l .  Both are pa ten t ly  

d e f i c i e n t  and cannot serve a s  the  basis of any f ind ing  regarding 

e i t h e r  t h e  se rv ices  rendered or hours devoted by Appellee's counsel. 

The Aff idavi t  cannot serve as competent subs t an t i a l  evidence 

of t h e  services rendered f o r  any number of reasons, t h e  most 

elementary of which being t h a t  it was NEVER OFFERED OR RECEIVED IKCO 

EVIDENCE. Appellee may wish t o  dispute t h i s  f a c t  before t h i s  Court, 

but h i s  a t to rney ' s  words confirm t h a t  it is, indeed, a f ac t :  

BY MR. ROCNEY: 

Q. Have you had a n  o p p r t u n i t y  t o  review t h e  f i l e  and t h e  

a f f i d a v i t s  t h a t  are i n  evidence --- excuse me ,  t h a t  have been f i l e d  i n  

this ac t ion ,  the  Katz versus Underwood Case? 

R: 28 (emphasis added). 

The Af f idav i t  was never of fe red  or received i n t o  evidence. 

&sp i t e  its presence and t h e  references t o  it i n  t h i s  appeal,  t h e r e  

should be no doubt t h a t  Appellants objected to  it a t  the  a t to rneys  

fees  hearing (R: 5), and objected to its consideration by t h e  t r i a l  

court .  Since t h e  Aff idavi t  was never o f f e red  or adn i t t ed  i n t o  

evidence, it is obvious t h a t  it cannot serve as competent s u b s t a n t i a l  

evidence of  the  services rendered by Appellee 's  a t torneys ,  because 

evidence is: 

Any species of proof, or probative matter, l e g a l l y  
presented  a t  the  t r ia l  of an i ssue ,  by t h e  act of the  
p a r t i e s  and through t h e  medium of witnesses, records, 
documents, exh ib i t s ,  concrete objects, etc. €or t h e  
mrmse of inducina be l ie f  i n  the  minds of the cour t  or 
L L  

j u r y  as t o  t h e i r  Gn ten t ion .  B l a c k ' s  Law Dictionary a t  
498 ( 5 t h  Ed.), c i t i n g  Taylor v. Howard, 304 A.2d 891, 
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893 ( R . I . (emphasis added) . 
The Af f idav i t  , never being of fered ,  c e r t a i n l y  was never " l ega l ly  

presented a t  the  t r ia l"  on a t torneys  fees .  Being " f i l ed"  without 

au tho r i ty  is n o t  being o f fe red  i n t o  evidence. 

Assuming €or t he  sake of a r g m e n t  t h a t  Appellee had o f fe red  

the Af f idav i t ,  it still could never have been properly considered by 

t h e  t r i a l  court .  Upon Appellee 's  f i r s t  mention of t h e  Aff idavi t ,  

Appellants objected to  t h e  Aff idavi t  as heresay. R: 5. There can be 

no doubt t h a t  t h e  Aff idavi t ,  i f  o f fe red ,  would have been objectionable 

heresay: 

"Hearsay" is a statement, o the r  than one made by t he  
dec laran t  while t e s t i f y i n g  a t  t h e  tr ial  or hearing, 
o f f e red  i n  evidence t o  prove the  t r u t h  of the  matter 
asserted. 

Section 9O.SOl(l)(c),  Florida S t a t u t e s  (1985). 

A t  t r i a l ,  Appellee's counsel took the pos i t i on  t h a t  t h e  Aff idavi t  was 

a business record. R: 6. That t h i s  Aff idavi t  cannot qua l i fy  f o r  t h e  

business records hearsay exception is r e a d i l y  apparent from the  

d e f i n i t i o n  of the  exception: 

A memorandum, r epor t ,  record, or data compilation, in  
any form, of acts, events, conditions,  opinion, or 
diagnosis,  made a t  or near t he  t h e  by, or from 
information transmitted by, a person with knowledge, i f  
kept i n  the  course of a regular ly  conducted business 
a c t i v i t y  and if it w a s  t h e  regular  p r a c t i c e  of t h a t  
business a c t i v i t y  t o  make such memorandun, repor t ,  
record, or data  canpi la t ion ,  a l l  as shown by the  
testimony of the  custodian or o t h e r  q u a l i f i e d  witness, 
un less  t h e  sources of information or o t h e r  
circumstances show lack of trustworthiness... .  

Section 90.803(6), Florida S t a t u t e s  (1985). 

Appellee's Aff idavi t  is reproduced i n  its e n t i r e t y  i n  

Appellants Appendix. A: 6-15. The Court w i l l  see t h a t  t he  Aff ian t ,  

M r .  Rooney: a)  does not purport  to be the  custodian or o the r  q u a l i f i e d  
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. .  witness  of these  records;  b)  does not  t e s t i f y  t h a t  t h e i r  f i r m ' s  time 

1 .  records are made a t  or nea r  t h e  t i m e  of t he  events  recorded by a 

person with knowledge; c) does not  t e s t i f y  t h a t  the  time records are 

kept i n  t h e  ord inary  course of business: and d )  does not  t e s t i f y  t h a t  

it was t h e  r egu la r  practice of t h e i r  f i rm  t o  make such records.  The 

f a i l i n g  of t h e  Aff idavi t  is fundamental: it f a i l s  t o  l a y  a predicate 

€or admission of  the  alleged records. The Af f idav i t  only states t h a t  

M r .  Rooney "reviewed the  b i l l i n g  strips. I' The absolu te  requirement 

t h a t  counsel lay t h e  necessary p red ica t e  has been addressed by Florida 

Courts on any nmber  of occasions. One of the  m o s t  elouquent 

pronouncements on the  i ssue  is i n  National Car Rental  System, Inc. v. 

Holland , 269 So.2d 407 (F la .  4 t h  DCA 1972): 

The p robab i l i t y  of t rus twor th iness ,  which is the  basic 
j u s t i f i c a t i o n  for permit t ing business records i n t o  
evidence as an except ion to the  hearsay r u l e ,  can be 
s a t i s f a c t o r i l y  assured only i f  the t r ia l  cour t  requi res  
as a predicate t h a t  (1) the custodian or o t h e r  
q u a l i f i e d  witness  t e s t i f y  to  its i d e n t i t y  and t h e  mode 
of its preparat ion,  and ( 2 )  it is f u r t h e r  shown t h a t  
t h e  e n t r y  was made i n  t h e  r egu la r  course o f  business a t  
or near  t h e  t i m e  oE t he  act, condi t ion  or event of 
which it p u p r t s  t o  be a record, and f i n a l l y ,  ( 3 )  t he  
cour t  is satisfied t h a t  t he  sources  of information, 
method and t h e  of prepara t ion  were such a s  t o  j u s t i f y  
its admission. ... We have discussed t h e  po in t  because 
we have noted f r m  t i m e  to time a tendency to view 
anything l abe l l ed  "business records" as being thereby 
admissible under t h e  s t a t u t e  without more. 

269 So.2d a t  413(emphasis added).  

Appellee's Af f idav i t  f a i l s  to e s t a b l i s h  the  necessary 

predicate f o r  the business  records exception, and could not have been 

properly adn i t t ed  over a hearsay ob jec t ion  - had the  Af f idav i t  ever  

been of fered .  There can be l i t t le doubt t h a t  Appellee f e l l  i n t o  t h e  

trap t h e  National Car Court warned aga ins t .  The Af f idav i t  is not  

evidence, it cannot s u p p r t  t h e  trial c o u r t ' s  a t t o rneys  f e e s  award, 

and it was improper f o r  t h e  t r i a l  cour t  t o  consider  it in determining 
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seve ra l  d i f f e r e n t  a t torneys .  It is w e l l  known 

pas t  t r ansac t ions  w i l l  not  q u a l i f y  a s  a business  

V. Greenbaum , 439 So 2d 233 (Fla .  2nd DCA 1985 

. -  a n  a t to rneys  f e e  award. Further ,  the  Af f idav i t  is not  the business  

records (i.e. t h e  t i m e  s l i p s ) .  I t  p u r p r t s  to be a surrunation on ly  

of the  a c t u a l  records a l l eged ly  made i n  t h e  course of business  by 

l a w  t h a t  summary of 

record. Beckerman 

. When records are 

made by a n  alleged records custodian from o t h e r  records made by o t h e r s  

and which are not  i n  evidence, such sumnary or record is inadmissible.  

Aus t r ia  V. Donovan , 169 So 2d 377 (F la .  2nd DCA 1964);  Smith vs.  

F r i s c h ' s  B i g  BOY, Inc. , 208 So 2d 310 (F la .  2nd DCA 1968).  

Having disposed of t h e  Af f idav i t ,  Appellants now t u r n  to t h e  

testimony of t he  only a t to rney  of Appellee who t e s t i f i e d :  David 

S h o n s .  H i s  testimony is s i m i l a r l y  d e f i c i e n t .  A t  no the d i d  

Appellee l a y  the  necessary foundation through Mr. S h o n s  t o  introduce 

any business  records, nor  were any o f fe red  . I n  f a c t ,  M r .  Shmmns 

could not  t e s t i f y  to  the  total b u r s  invested by h i s  f i rm because - he 

never examined the  alleged records: 

8 2  

BY MR. REXTIN: 

Q. who a c t u a l l y  prepared t h i s  a f f i d a v i t ,  Mr. Simmons? 

A. Dan [Daniel P. Rooney, Appellee's counsel a t  t h e  a t to rneys  

f e e s  hearing] and I both worked on it. I took  t h e  a c t u a l  b i l l i n g  

records, gave them to  him, told him to t a k e  the b i l l s ,  photocopy them, 

p u t  them one a f t e r  another ,  t h e  ones t h a t  are applicable here. 

Q. And then, once t h a t  was a l l  done, you reviewed t h e  work t h a t  

he'd done? 

A. Yes, 7: did.  

Q. D i d  you match up each individual  b i l l  with each i t e m  on t h e  

list [Exhibi t  A to  the  Af f idav i t ] ?  
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r L  

A. I did not do that .  I reviewed it and asked him [ M r .  Rooney] 

to make sure  everything was correct. 

A. So you have not gone through and matched your individual 

b i l l i ng  s l i p s  as against  each i t e m  on t h i s  l i s t ?  

A. N o ,  I have not done that .  

R: 119-120 (emphasis added). 

I t  seems obvious t h a t  Mr. Sittunons could not t e s t i f y  to  the  

hours spent by h i s  firm i f  he never reviewed the records which 

supposedly document those hours. Moreover, the business records 

exception allms the introduction of the records, it does not allm a 

witness Cullirnore v. Barnett Bank 

of Jacksonville , 386 So.2d 894 ( F l a .  1st DCA 1980); In  the In t e re s t  

of G.J.N., a chi ld  , 405 So.2d 787 (Fla .  4 th  DCA 1981). Further, i n  

addition t o  the actual time strips, the attorney expending the time 

must t e s t i f y  as to such time and be subject to cross-examination as to 

why the  time was spent, its r e l a t ion  t o  the issues in  the case and 

time spent on each issue. Otherwise, no expert  could render an 

opinion as  t o  the "reasonableness" of the time spent as w e l l  as its 

value as required under Rowe , supra. 

to  t e s t i f y  to what the records say. 

Appellee has only t w o  items t o  address the necessity of 

proving what services h i s  attorneys rendered: t he  Affidavit  of 

Attorney's Time and Fees, and David Sirranons testimony. See objections 

(T-95). The Affidavit was never offered as evidence; even i f  it had 

been, it was objectionable as hearsay and could not qual i fy  f o r  the  

business records exception. A s  f o r  Mr. Simmons testimony, it is 

obvious t h a t  he was not competent t o  t e s t i f y  on the i s sue  because he 

never reviewed the records. H i s  testimony makes it clear he took the 

word of Mr. Rooney as t o  what the records showed. H e  did not even 
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. -  t e s t i f y  a s  to  the total nunber of hours he s p e n t  or h i s  ac tua l  rate 

charged the  c l i e n t  for each hour. 

The t r i a l  court fur ther  erred in  considering the testimony of 

Appellee's expert witnesses, Rruce Blackwell, Eric Ludwig and Donald 

E. Christopher. When Appellee cal led Bruce B l a c k w e l l  t o  t e s t i f y  

before any of the  alleged evidence of hours expended was produced, 

Appellants objected t o  Appellee offer ing any expert  testimony without 

f i r s t  es tabl ishing the proper predicate. R: 6-7. The t r i a l  c o u r t  

decided t o  take Appellee's experts out  of order , i.e., t h e i r  

testimony would be considered only i f  Appellee la id  the proper 

predicate through later testimony. R: 7. &cause Appellee f a i l ed  to 

l ay  the necessary predicate,  the testimony of Appellee's experts could 

not properly be considered by the t r ia l  court. 
- 

r ?  The t r i a l  on a motion f o r  attorneys fees  is supposed t o  be 

conducted j u s t  l i k e  any o ther  t r ia l :  i f  a par ty  f a i l s  to put on a 

proper case, tha t  party loses. Appellee f a i l ed  to introduce any 

canpetent, substant ia l  evidence of the work h i s  attorneys performed, 

which also means he f a i l ed  t o  l ay  the necessary predicate for the 

court  t o  consider the testimony of Appellee's experts. Where a par ty  

f a i l s  to introduce competent, substant ia l  evidence of the  time 

expended by h i s  attorneys,  an absolute requirement under Rowe , t h a t  

party is not  e n t i t l e d  t o  a "second bi te  a t  t he  apple". The f i n a l  

judcpnent €or attorneys fees  should be reversed, as was the attorneys 

fees  award i n  Jacobsen v. Jacobsen , 414 S0.2d 34 (Fla .  5th DCA 1982). 

- 

Appellee w i l l  l i ke ly  contend there  was competent subs tan t ia l  

the time spent by h i s  attorneys,  based upon t h e  Affidavit  

P. Rooney and the testinony of David Simmons and t h a t  David 

qual i f ied t o  t e s t i f y  to the total nLnnber of hours spent by 

evidence of 

of Daniel 

Simmons is 
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a t t o r n e y s  of h i s  f i rm,  based upon McCoy V. Rudd , 367 S o  2d 1080 ( F l a  

1st DCA 1979). M r .  Simmns had no personal  knowledge of t h e  total 

hours  shown by h i s  f i r m s ' s  t ime records because he worked " i n  

conjunct ion  wi th  Daniel  Rooney i n  p r e p i r i n g  t h e  Af f idav i t . "  AB: 18. 

Mr. Simmons admitted he gave t h e  t h e  slips to  M r .  Rooney, told Mr. 

Rooney to p u t  them i n  order, told M r .  Rooney to prepare t h e  Affidavit, 

bu t  never  v e r i f i e d  t h a t  t h e  Af f idav i t  and time slips agreed. R: 

120. I n  fact ,  Ir. S k n s  told Mr. Rmney to ''make s u r e  every th ing  

Id. The case cited o f ,  McCoy V. Rudd , supra ,  does w a s  correct". 

n o t  s u p p r t  t h e  admission of Mr. Simmons testimony. McCoy reveals a 

c o u r t  a h i t t i n g  e x p e r t  w i tnes s  testimony based u p n  a hypo the t i ca l  

ques t ion ,  which is c l e a r l y  permissible. I n  McCoy , t h e  Andrew Rudds 

sued t h e i r  n e i g h b r ,  Char le  McCoy, for negl igence  regard ing  a fire 

which des t royed  t h r e e  ou tbu i ld ings  and personal  property on t h e  Rudds 

property. 367 So 2d a t  1081. The t r i a l  c o u r t  permi t ted  a n  estimator 

to  tes t i fy  to t h e  cost of repacing t h e  destroyed bui ld ings ,  because 

h i s  tes t imony w a s  based upon p lans  prepared by a n  a r c h i t e c t  i n  

conjunct ion  wi th  t h e  owner, presunably M r .  Rudd, to r e b u i l d  t h e  

bu i ld ings  e x a c t l y  as they  had been before t h e  fire. - Id. The 

evidence be fo re  t h e  t r i a l  c o u r t  shaved t h a t  M r .  Rudd participated i n  

t h e  a c q u i s i t i o n  of t h e  materials for and t h e  cons t ruc t ion  of t h e  

Id. That case is i n  no way analogous to the  case a t  bu i ld  ings  . 
bar. 

- 

- 



. 
. I  

twenty-four t h s  t h a t  amount, $600,000.00! R: 183. Even then ,  

v i c t o r y  of Judgment N.O.V. was only a half-a-loaf: Appellee lost 

. .  chance of  recovering o u t  of pocket expenses as damages because 

evidence of those expenses presented a t  t r i a l  was wholly speculat 

*- 

Pomr I11 

THE TRIAL, COURT'S AMDOFTHE ENTIRG 
AMOW OF ATTORNEYS FEES SOUGHT REARS NO 
RATIONAL, REJATIONSHIP TO THE RESULT 
CBTAINED BY APPELLEE'S ATTORNEYS AND 
SHOULD, THEEFORE, BE REVERSED. 

I n  its f i n a l  judgment, the tr ial  c o u r t  found t h a t  a l l  838 

hours claimed by Appel lee ' s  a t t o r n e y s  were reasonably expended. R: 

212. Rased upon t h i s  f i nd ing ,  t he  c o u r t  awarded Appellee 100 c e n t s  on 

the d o l l a r  of a t t o r n e y s  f e e s  sought,  g ran t ing  a judgment €or t h e  f u l l  

$68,391.00 demanded. - Id.  

Appellee only  recovered $25,000.00 a s  a r e s u l t  of t h e  t r i a l  

c o u r t ' s  Judgment N.O.V. A t  t r i a l ,  however, Appellee demanded 

the  

any 

t h e  

ve . 
9: 202. Appellee p reva i l ed  on on ly  one of f o u r  c la ims,  and then  on ly  

on a po r t ion  of t h a t  claim, y e t  t h e  t r i a l  c o u r t  found Appellee's 

a t t o r n e y s  were e n t i t l e d  to  a f e e  of $68,391.00. R: 212. 

The tr ial  court's f ind ing  t h a t  t h e  e n t i r e  amount demanded was 

a reasonable  f e e  is con t ra ry  t o  F lo r ida  l a w ,  which requires a rational 

r e l a t i o n s h i p  between t h e  beneficial va lue  of the  a t t o r n e y s  services 

and t h e  f e e  award. riuwitch V. F i r s t  Nat ional  Bank o f  M i a m i  , 327 

So.2d 833 (F la .  3d DCA 1976) .  I n  riuwitch , t h e  Thi rd  District Court  

of Appeal reversed (for t h e  second and f i n a l  t h e )  an  attorneys fee 

award it f e l t  was unreasonable i n  l i g h t  of what t h e  bank 's  attorneys 

accamplished. A t  t r i a l ,  a judgment of $120,000.00 was obtained.  The 

parties s t i p u l a t e d  t h a t ,  based upon t h e  judgment moun t ,  a reasonable  

f e e  w o u l d  be $17,500.00. 327 S0.2d a t  833. The Thi rd  District 

changed the equat ion by reducing t h e  judgment t o  $22,352.46, and 
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. -  remanded f o r  a new determination of a t to rneys  f ees ,  based upon t h e  

lesser judgment. The t r i a l  cour t  then en tered  t h e  $15,000.00 judgment 

which was the  sub jec t  of the  1976 Ruwitch appeal. This  second 

judgment was reduced to $8,000.00 by the  appellate cour t ,  because t h e  

lesser amount w a s  "reasonable and proper" based u p n  the  r e s u l t  

obtained. Id. 

Y 

I n  t h e  i n s t a n t  case, Appellee recovered only 4.1667% of  the  

total amount of damages claimed. Even if the  lesser f i g u r e  of  

$400,000.00 breach of con t r ac t  damages demanded is used, Appellee 

still only recovered 6.25% of h i s  demand. Appel lants  do no t  argue 

here t h a t  Appellee's a t to rneys  should on ly  rece ive  $4,274.44, or 6.258 

of  h i s  a t to rneys  f e e  demand, assuming arquendo Appellee presented 

s u f f i c i e n t  evidence to  j u s t i f y  any award. Surely,  however, t he  

a t to rneys  f e e  award must t a k e  i n t o  account a l l  of the  i s sues  Appellee 

lost on. H e  demanded and abandoned s p e c i f i c  performance of t h e  

con t r ac t  a t  a lower price. He demanded and abandoned rec iss ion .  H e  

demanded $600,000.00 i n  damages i n  f raud,  bu t  f a i l e d  to convince 

e i t h e r  t h e  ju ry  or t he  t r i a l  cour t  t h a t  he had proven fraud. He 

demanded $400,000.00 i n  damages f o r  breach of  con t r ac t ,  but  recovered 

only  h i s  depos i t  of $25,000.00, los ing  h i s  chance to recover o u t  of 

p o c k e t  expenses by f a i l i n g  to pu t  on any competent, s u b s t a n t i a l  

evidence of such damages a t  t r i a l .  

* i  

Appellee d id  not  f i l e  s u i t  i n  t h i s  case, he declared war. 

Appellee's i n i t i a l  demand, as shown by Exhib i t  B to h i s  Complaint, was 

f o r  $750,000.00 or a reduced con t r ac t  price. PR: 1582-1626; A: 18-20. 

Appellee f i l e d  a motion to hold Appel lan t ' s  counsel i n  contempt 

because a non-party f a i l e d  to  s ign  h i s  depos i t ion  and provide copies 

of h i s  work f i l e s .  R: 193-197. Appellee's a t to rneys  are seeking fees 

f o r  preparing t h a t  Motion. A: 10 (8/9/84 e n t r y  of  DPR). Appellee had 
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. .  t h ree  a t torneys  present throughout t he  t r i a l  of t h i s  cause [Daniel P. 

Rooney (DPR), David H. Shmons (DHS) ,  and Stephen D. Milbrath (SDM)] ,  

one of whom never examined a witness or made an argument: Daniel P. 

Rmney. Y e t  Appellee w a s  charged and seeks a award of f e e s  f o r  M r .  

Rooney's the ,  along with the  o thers .  A: 7. Even Appellee's witness, 

Bruce Rlackwell, who of course d id  n o t  f i nd  t h i s  course of conduct 

unreasonable, nevertheless let  s l i p  t h a t  he wished he had t h a t  

"luxury1' from t i m e  to time. R: 26. This cour t  has previously upheld 

a t r i a l  cour t  which found t h e r e  was no basis f o r  requiring a pa r ty  to  

pay f o r  t h e  o t h e r ' s  mul t ip le  representation. See Dykes v. Dykes , 475 

So.2d 1261 (Fla .  5 th  DCA 1985) There is no basis for requi r ing  

Appellants t o  pay f o r  Appellee's mul t ip le  representa t ion  here. 

Again, assuming arguendo the  Appellee's t h e  Affidavit  could 

be considered, there  are a multi tude of instances i n  which charging 

Appellants f o r  time spent by Appellee's a t torneys  is objectionable.  

Appellee seeks fees  f o r  h i s  a t torneys  t a lk ing  with each o t h e r ,  and 

they each charge for t h e i r  half of the conversation. See, e.q. , A: 8 

( Ju ly  5, 1983); A: 10 (December 15 & 16, 1983). A s  examples, Appellee 

s e e k s  A: 10 (January 16 

& 17, 1984). Appellee seeks f e e s  €or t w o  lawyers attending t h e  Motion 

t o  Dissolve L i s  Pendens hearing. A: 11 (January 27, 1984). Appellee 

f e e s  f o r  th ree  a t torneys  preparing - one order. 

s e e k s  f e e s  f o r  preparing a motion f o r  preliminary injunction r e l a t e d  

to t h e  s p e c i f i c  performance count which was abandoned. A: 11 (February 

13, 14  & 15, 1984). Appellee seeks fees  f o r  a P e t i t i o n  €or Camon Law 

Certiorari which was never f i l e d  or prosecuted. A: 11 (March 5 & 6, 

1984). Appellee seeks f e e s  f o r  making a i r l i n e  reserva t ions  !! A: 1 3  

(May 29, 1984). 

Florida P a t i e n t ' s  Compensation Fund v. Rowe represents  a s t e p  

forward i n  t h e  s t ruggle  to  a r r i v e  a t  sens ib l e  a t to rneys  f e e s  awards. 
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I t  does not ,  however, create a r i g h t  to  rece ive  a f e e  o u t  of l i n e  wi th  

t h e  r e s u l t s  obtained by t h e  at torney.  The " lodestar"  approach is to  

be emplcyed wi th in  t h e  contex t  of Disc ip l inary  Rule 2-106(b) . Row , 
472 So.2d a t  1150. One of the  f a c t o r s  which must be considered by a 

t r i a l  cour t  is the  "amount involved and t h e  r e s u l t  obtained". Rule 

2-106(b)(4) of t h e  Florida B a r  Code  of Profess iona l  Responsibi l i ty  . 
The only  cause of ac t ion  Appellee prevai led upon w a s  good f a i t h  breach 

of con t r ac t .  The claims Appellee lost on, e spec ia l ly  the  claim f o r  

f raud,  with its demand f o r  puni t ive  damages, necessar i ly  changed t h e  

e n t i r e  complexion of t h i s  l i t i g a t i o n  and s u b s t a n t i a l l y  increased t h e  

hours spent  l i t i g a t i n g .  Appellee should not  be rewarded f o r  

e s c a l a t i n g  a simple breach of con t r ac t  skirmish i n t o  World War I11 by 

being awarded the  f u l l  amount of a t to rneys  f e e s  sought. 

Affirmance of the tr ial  cour t  i n  t h i s  case w i l l  send t h e  

wrong message. Fbwe w i l l  be seen as the case which allows an a t to rney  

t o  recover  f e e s  f o r  a l l  claims f i l e d ,  even those  which have l i t t l e  

l ike l ihood of success  bu t  which, by t h e i r  very nature ,  escalate t h e  

h o s t i l i t i e s  

That is c e r t a i n l y  the  wrong message to  be sending a t  a time when our  

c o u r t s  are already over-crowded and o u r  t r i a l  and appellate judges are 

over-worked. Assuning arquendo Appellee's a t to rneys  are e n t i t l e d  to  

any f ee ,  based upon the  evidence presented, t h a t  f e e  should be reduced 

to  take i n t o  account t h e  r e s u l t  a c t u a l l y  obtained f o r  Appellee by h i s  

a t torneys .  An appropr ia te  f e e  award, i f  one is j u s t i f i e d ,  would he i n  

the  range t e s t i f i e d  t o  by Mr. R q i n  and M r .  O 'Nea l :  $10,000.00 to 

between the  p a r t i e s ,  i f  he p r e v a i l s  on any of t he  claims. 

$12,000.00. . 
.. 
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POINT I V  

THE TR1.a COURT ERRED I N  FINDING THAT 
NO WPORTIIx\TMENT OF TIME SPENT B m E N  
ISSUES APPELLEE PREVAILED ON AND THC6E 
APPELLEE LOST c=N W W R A N T E D  OR 
APPROPIATE. 

I n  its f i n a l  judgment, t he  t r i a l  c o u r t  found t h a t  "because of  

[ the]  i n e x t r i c a b l e  in te rmingl ing  of the c e n t r a l  i s s u e  throughout t h e  

p leadings  and t r ia l ,  no a l l o c a t i o n  or a p p o r t i o m e n t  of [Appellee's 

a t to rneys ]  f e e s  is warranted or appropriate." R: 211. The t r i a l  

c o u r t  f u r t h e r  made it p l a i n  t h a t  it r e l i e d  u p n  t h e  A f f i d a v i t  of  

Attorneys T h e  and Fees (which was never  o f f e red  or received i n t o  

evidence)  i n  determining t h e  number of  hours expended. R: 212. 

P l a i n t i f f  f i l e d  a f o u r  count c m p l a i n t ,  seeking damages f o r  

fraud and breach of c o n t r a c t ,  and seeking e q u i t a b l e  r e l i e f  of 

r e s c i s s i o n  and specific per fomance .  R: 1582-1626. I n  connect ion 

wi th  t h e  s p e c i f i c  performance count,  a lis pendens was f i led.  R: 

1627-1629. The s p e c i f i c  performance count w a s  unusual,  to say  t h e  

least, i n  t h a t  Appellee demanded t h e  cour t  t o  order Appel lants  t o  sell 

t h e  s u b j e c t  proper ty  a t  a lower price than  t h a t  t h e  Appellee agreed t o  

pay i n  the c o n t r a c t  being sued u p n ,  a remedy apparent ly  without  

precedent Appellee lost on or abandoned a l l  counts  except  

- '. 

. 5  

i n  F lor ida .  

a -  

breach of  cont rac t .  

Ce r t a in ly  t h i s  Court  w i l l  accept t h e  p ropos i t i on  t h a t  F lo r ida  

P a t i e n t ' s  Canpensation Fund V. Row r e q u i r e s  t h e  t r i a l  cour t  t o  make 

some 

I n  t h i s  case, Appellee lost on t h r e e  of t h e  f o u r  counts: Fraud, 

s p e c i f i c  performance and r e c i s s i o n  ( s p e c i f i c  performance and r e c i s s i o n  

being abandoned by Appellee). Under - Row , the t r i a l  cour t  had a duty  

e f f o r t  to search  €or t i m e  spent  on i s s u e s  t h e  Appellee lost on. 
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I . -  

- .  
c 

t o  examine the  evidence f o r  t h e  spent  on those  issues .  Assming 

arquendo t h e  t r i a l  cour t  could consider  t h e  a t to rneys  t i m e  a f f i d a v i t ,  

even a cursory examination of the d e f e c t i v e  a f f i d a v i t  would have 

revealed time a l l eged ly  spent  on i s sues  t h e  A p p e l l e e  d i d  not p r e v a i l  

on. A s  examples: on J u l y  29, 1983, "DPR" spent  3.6 hours  having a 

s m o n s  issued and researching spc i f i c  performance, f raud and 

misrepresentat ion.  A: 3 .  On January 19, 1984, "DPR" spent  4.6 hours  

researching Appellants Motion to  Discharge Lis Pendens; on January 26 

& 27, 1984, "DHS" & "TKK" spent  18.5 hours on t h e  L i s  Pendens i ssue .  

A: 5; A: 6. The Af f idav i t  states t h a t  research on a p e t i t i o n  €or 

certiorari regarding t h e  L i s  Pendens was done, €or which Appellee 

wants a t to rneys  f e e s  from Appellants. A: 6. The record is replete 

with ins tances  where t h e  t r i a l  cour t  could have e a s i l y  i d e n t i f i e d  

hours and hours devoted t o  issues upon which the  Appellee lost. Row 

c l e a r l y  r equ i r e s  t h e  Court to e l imina te  such hours. - See 472 So.2d a t  

1151. The t r i a l  cour t  erred i n  consider ing the  Aff idavi t  to  begin 

with,  bu t  once ernbarked on t h a t  erroneous course,  t h e  t r i a l  cour t  had 

a duty t o  examine the  Aff idavi t  f o r  hours devoted to  i s sues  t h e  

Appellee lost on. Judge P f e i f f e r  erred i n  f ind ing  t h a t  no reduct ion 

w a s  possible or appropriate. I n  the  event  t h i s  Court  f i n d s  any f e e  

award is appropriate ,  it should reduce the  award an  appropriate amount 

to represent  t he  time spent  by Appel lee 's  a t to rneys  on i s sues  which 

the  Appellee lost on. 

, i  

. 
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POINT v 

THE TRIAL COURT ERRED I N  RESEWING 
JUIUSDICTIWJ FOR FUFTHER HEARING ON THE 
ISSUE OF COSTS, I N  THAT APPELLEE WAS 
AFFORCED AN EVIDENTURY HEARING ON 
COSTS, PRESENTED HIS EVIENCE ON THAT 
I S S U E ,  AND SHOULD NOT BE GIVEN AN 
OPPOF3UNITY TO CURE THE E F E C T S  I N  THE 
EVIEENCE ADWCED BY ALLOWING HIM FUEirHER 
EVI DENTIARY HE.9RING". 

In its Fina l  Judgment, the t r i a l  cour t  reserved j u r i s d i c t i o n  

to determine costs i n  a later hearing, and ordered Appellee to provide 

Appellants with "copies of a l l  b i l l s  appearing on the  Af f idav i t  of 

Costs" p r i o r  to any f u r t h e r  hearing. R: 212. 

The t r i a l  cour t  best explained what it meant by t h i s  po r t ion  

of t h e  judgment: 

. RY THE COURT: 
. 7. 

'c Now, as t o  costs, what I ' m  going to  do is a s k  t h a t  t h e  

a b i l l  for everything t h a t  he has charged costs for [Appellee] 

-- h e ' s  asking costs fo r .  

subn i t  

MR. RCXXJEY: That was objected to  or a l l  of them? 

THE CarKI': W e l l ,  I think you should submit them f o r  even 

things t h a t  were objected to  because t h a t  might t u r n  up an  ob jec t ion  

t h a t  we d i d n ' t  have before. 

1 have made, on t h e  a f f i d a v i t  by Mr. Rooney -- which totals 

$14,149.00 -- s m  penc i l  m a r k s  where I disallowed some items with a 

double X. S m  items, with an X,  I have i n  question, so t h a t  I w i l l  

allm same controversy on t h a t ,  such as exper t  witness f ee  of Thanas, 

Beck of $6,000.00. Some of these  th ings  I would want to know more 

about before I e i t h e r  approved or disapproved . 
So I am going to send each counsel a mpy of the  a f f i d a v i t ,  

Xeroxed with 1ny l i t t l e  X ' s  on it, and then you w i l l  know what he has 
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. #  I not  objectec 
e 

i 
I 

to, what I have d i s a  lowed and the  items with the  X ,  I 

:. would hope t h a t  you could -- a f t e r  M r .  Holcomb rece ives  the  b i l l ,  you 

could g e t  tcge ther  and e i t h e r  decide or not decide whether or not 

those costs would be taxed. And i f  you c a n ' t  decide on it, then I 

w i l l  q ive  you s m  hearing t i m e  and I ' l l  l i s t e n  to both sides and 

decide it. 

R: 128-129 (emphasis added). 

The motion heard by the  t r i a l  cour t  on May 6, 1986 was not a 

motion f o r  a t torneys  f e e s  only, it w a s  a motion f o r  a t torneys  f e e s  - and 

costs . R: 203-204. The motion i n  its e n t i r e t y  was noticed f o r  

hearing. R: 205; R: 206. The Appellee presented evidence on costs: 

he himself t e s t i f i e d  to  t h e  costs he had paid ($14,149.67). R: 80. 

H e  admitted t h a t  $573.70 of those costs were not properly chargeable 

to  Appellants. Id. M r .  Simmons t e s t i f i e d  t h a t  a l l  of the  monies 

s h a m  on t h e  Af f idav i t  f o r  costs went through h i s  f i rm's t r u s t  

account. R: 97. Appellants'  counsel went through the  cost items one 

by one to let  t h e  tr ial  cour t  know which i t e m s  were objected to by 

Appellants. R: 98 - 107. Appellants admitted t h e  following costs were 

taxable: f i l i n g  fee ;  service of process; Appellants deposit ions on 

September 19, 1983; the  depos i t ion  of  Schneider on June 28, 1984; t h e  

cour t  r e p o r t e r ' s  per diem f o r  t he  t r ia l ;  and t h e  per diem f o r  t h e  

hearing on the  judgment N.O.V., t o t a l l i n g  $2,076.82. Appellants 

objected strenuously to  an  award of exper t  witness f ees  to  P h i l i p  

Snyderburn, Dennis Basile, Thanas Beck & Canpany and Cooper & Lybrand, 

based u p n  the  lack of any exper t  testimony to  subs t an t i a t e  t he  

reasonableness of the  exper t  witness f e e  sought. R: 103-104; R: 

106-107. Appellants also objected to  an  award of an expert  witness 

f e e  to Edward Stern ,  the  a t to rney  who represented Appellee during t h e  

i 

F 
- 
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negot ia t ions  I n  

ob jec t ing ,  Appellants c i t e d  Posner v. Flink , 393 S0.2d 1140 (F la .  3d 

DCA 19811, which held t h a t  expert  witness f e e s  must be subs t an t i a t ed  

i n  t h e  same manner as a t to rneys  f ees  before they can be awarded. R: 

104; R: 85. See also American Indemnity Ccanpany v. C m a u  , 419 So.2d 

670 ( F l a .  5 th  DCA 1982) ( t h e  Court held t h a t  where the re  were 

ob jec t ions  made t o  the  demanded exper t  witness f ee ,  the preva i l ing  

pa r ty  must present evidence concerning t h e  necess i ty  and 

reasonableness of the  f e e ) ;  I=hondy v. Schimpeler , 528 So 2d 484 

(F la .  3rd DCA 1988). Appellee waived t h e  cost of the  Willett 

depos i t ion  and witness f e e s  €or Van Drunen, Iden, Stevenson, H i s e  and 

W i l l e t t ,  t o t a l l i n g  $573.50. R: 103. 

of the cont rac t  and e f f o r t s  to close t h e  transaction. 

A t  the  end of the  hearing on t h e  Motion €or Costs and 

Attorneys Fees,  Appellee r e s t ed  and d i d  not move f o r  a continuance. 

R: 122.  He o f fe red  no evidence t o  support t h e  t h e  spent ,  

reasonableness or necess i ty  of t h e  f ees  sought f o r  M r .  Snyderburn, M r .  

Basile, Mr. Stern ,  Thomas Beck & Company, and C o o p e r  & Lybrand. The 

e f f e c t  of t h e  tr ial  c o u r t ' s  reserva t ion  of j u r i s d i c t i o n  is to allow 

Appellee t o  come t o  t h e  hearing on costs unprepared, f a i l  to  put on 

proper evidence to support taxing the expe r t  witness f ees ,  hear 

Appellants ob jec t ions  to t h e  award of the  expe r t  witness f ees  sought, 

and then have a second b i t e  a t  the  apple i n  t h e  later hearing i n  which 

to  produce new evidence and cure  the  d e f e c t s  i n  h i s  presenta t ion  a t  

the i n i t i a l  hearing. Appellee noticed h i s  Motion f o r  Costs €or 

hearing on May 6 ,  1986, and the  Motion was heard a t  t h a t  t i m e .  

Appellee put on h i s  evidence. Appellee r e s t e d  a t  the  end of t h e  

hearing. motion for costs should have been judged based upon t h e  

evidence presented a t  t h a t  t i m e .  The t r i a l  m u r t ' s  reserva t ion  of 

H i s  
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, d  j u r i s d i c t i o n  f o r  f u r t h e r  hearing on costs should be reversed, and t h i s  

* .  Court should remand to  the  tr ial  cour t  f o r  a ru l ing  on costs based 

upon t h e  evidence produced a t  t r ia l ,  with d i r e c t i o n s  to  the  t r i a l  

-* 

- 

cour t  t h a t  the exper t  witness f ees  sought are not s u p p r t e d  by t h e  

record and therefore  cannot he awarded. 

A p e l l e e  may argue t h a t  t he  records custodian " t e s t i f i e d .  '' 

The only  mention was i n  Daniel b n e y ' s  openinq statement , and it 

does not s a t i s f y  the  requirement of testimony from t h e  records  

custodian or o the r  q u a l i f i e d  person to au then t i ca t e  the  business 

records (T-6). Mr. Rooney's statement was not made under oa th ,  nor 

was it sub jec t  to cross-examination. His statement is nothing me 

than Appellee 's  bald a s s e r t i o n  t h a t  t he  Aff idavi t  is a business record 

because Appellee says it is. It is almost embarrassing to poin t  o u t  

what is c e r t a i n l y  obvious to t h i s  Court: statements and arguments of 

.c 

? 

a t to rneys  are not evidence. 

Appellee may also argue t h a t  Appellants'  a t to rneys  admitted 

t h e  Af f idav i t  was a business record but,  no such th ing  was achnitted. 

I n  fact, t h i s  Court should note from a review of the  record t h a t  

Apellant made t h e  poin t  c l e a r l y  t h a t  t he  documents are t h e  s t r i p s  

which may qua l i fy  f o r  the  exception, but not t h e  Affidavit" 

BY MR. BEITIN: Your honor, the  documents (no te  t h e  
p l u r a l  1, 

themself are hearsay. They can q u a l i f y  as a business 
records,  but the person who can q u a l i f y  - them as business 
records is t h e  person w h o  made the  document. 

M r .  S h n o n s  does not have t h e  way t o  t e s t i f y  from 
h i s  own personal knowledge t h a t  i n  every case each 
individual a t torney  made those records contemporaneously 
i n  a s i t u a t i o n  where they can qua l i fy  f o r  t h e  exception. 

R: 95 (emphasis added) 

F ina l ly  Appellee may argue t h a t  1) Appellants had t h e  duty  to  
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call Daniel Rooney and question him a b u t  t h e  Af f idav i t ,  and 2 )  t he  

t r i a l  cour t  precluded h n i e l  Rmney from t e s t i f y i n g ,  j u s t i f y i n g  a 

remand i n  the  event h i s  omission is f a t a l .  AB: 21-23. The la t ter  

contenton is e a s i l y  disposed of .  Appellee d i d  not p ro f fe r  M r .  

Rooney' s testimony, which precludes t h i s  Court from determining t h e  

propr ie ty  of excluding t h e  evidence. A t l an t i c  C o a s t  Line Railroad Co 

v. Shouse , 83 Fla .  156, 91 So 90 (1922). Appellee cannot s e r ious ly  

contend t h a t  t h e  t r i a l  judge, who allowed a t h i r t y  minute hearing to  

t a k e  t h r e e  hours of h i s  time, would have refused Appellee a n  

opportunity to  p ro f fe r  M r .  Rooney's testimony. N o  p ro f fe r  was made 

because Appellee's a t to rneys  thought M r .  ROoney's testimony was 

unnecessary. I f  Appelle was wrong, and Appellants contend he was, 

t h i s  Court should not allow Appellee to  blame t h e  t r i a l  judge f o r  

Appellee's errors. 

Appellee may contend t h a t  Appellant was required t o  cal l  

Daniel  Rooney. Such an  argument f l i e s  i n  t h e  f ace  of t h e  theory 

behind t h e  adversary system of our courts.  

F ina l ly ,  as f o r  the pro,oosition t h a t  t h e  t r ia l  judge could 

t a k e  j u d i c i a l  bowledge of the  time Af f idav i t ,  Appellants p i n t  ou t  

t h a t  a)  t h e  Aff idavi t  was never offered i n t o  evidence; b) it was 

r e p a t e d l y  objected to  by Appellants (T: 5 ;  T: 95; T: 122) .  I t  has  

long k e n  recognized t h a t  Aff idavi t s  dea l ing  with a t to rney ' s  fees are 

inadnissable when objected to. See S i c i l i a n o  v. Hunerbert , 135 So 

2d 750 (F la .  2nd DCA 1961); Morgan v. South At l an t i c  Production 

Credit Assoc. , 528 So 2d 491 ( F l a  1st DCA 1988); c f .  Insurance 

Company of North America v. J u l i e n  P. Benjamin E q u i p e n t  Co., 481 So 

2d 511 ( F l a  1st DCA 1985) ( f a i l u r e  to object t o  a n  a f f i d a v i t  is 

acquiesence t o  its use ) .  
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The F i f t h  District Court of Appeal w a s  correct i n  its 

ana lys i s  and opinion and its reasoning of  Leitman , supra,  is not  

flawed. 

There was no competent, s u b s t a n t i a l  evidence of the  services 

rendered by Appel lee 's  a t to rneys  through Judgment N.O.V., an abso lu te  

p r e r e q u i s i t e  to  the  award of any f e e s  under F lor ida  P a t i e n t ' s  

Compensation Fund v. Rowe , 472 So.2d 1145 (Fla .  1985). Appellee 

f a i l e d  to  m e e t  h i s  burden of proof and is no t  e n t i t l e d  t o  any 

a t to rneys  f e e s  whatsoever. 

I f  t h i s  Court determines any a t to rneys  f e e  award is proper, 

t h i s  Court  should reduce the  f e e  to r e f l e c t  t h e  very modest r e s u l t  

obtained by Appellee's counsel. The award should bear m e  r a t i o n a l  

r e l a t i o n s h i p  to t h e  r e s u l t s  obtained, and it should t a k e  i n t o  account 

the  many hours spent  on issues Appellee lost on, any nunber of which 

can be ascer ta ined  f r a n  an examination of the  de fec t ive  time Af f idav i t  

of Appellee. 

The t r i a l  cour t  erred i n  r e s e w i n g  j u r i s d i c t i o n  on costs. 

Appellee was afforded t h e  only opportuni ty  he is e n t i t l e d  t o  to  

s u b s t a n t i a t e  h i s  costs i n  the  hearing on May 6,  1986. Appellee 

f a i l e d  t o  adduce any evidence t h a t  the  charges of  the  var ious  exper t  

wi tnesses  were necessary or reasonable. H e  is not e n t i t l e d  t o  l e a r n  

of Appel lants  ob jec t ions  t o  the  msts and then have a second chance t o  

r e c t i f y  t h e  errors of h i s  f i r s t  p resenta t ion  of t h a t  evidence. 

Mandate should be issued t o  t h e  t r i a l  c o u r t  to  r u l e  on costs based 

u p n  t h e  evidence a t  t h e  May 6, 1986 hearing, with d i r e c t i o n s  t h a t  

none of the  exper t  witness  f e e s  sought may be awarded. 
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