
ROBERT J A Y  KATZ, 

P e t i t i o n e r ,  

vs. 

HARRY VAN DER NOORD, 
e t  al., 

R e s p o n d e n t s .  

I N  THE SUPREME COURT 
S T A T E  O F  FLORIDA 

CASE NO, :  72,713 

C I V I L  ACTION NO.: 83-6869 
ORANGE COUNTY, FLORIDA 

APPEAL NO.: 84-1786 
F I F T H  D I S T R I C T  COURT O F  APPEAL 

F I F T H  
APPEAL NO. 86-1140 

P E T I T I O N E R ' S  AMENDED REPLY B R I E F  

DRAG% DE I ~ E A U B I ~ N ,  KNIGHT 
& IMMONS 

120 SOUTH ORANGE AVENUE 
P O S T  O F F I C E  BOX 87 
ORLANDO, FLORIDA 3 2802 
(407) 422-2454 
FAX # (407) 849-1845 
ATTORNEYS FOR P E T I T I O N E R  

sypearso

sypearso



TABLE OF CONTENTS 

I '  

KATZ, AS BUYER OF THE MOBILE HOME 
PARK, OFFERED COMPETENT SUBSTANTIAL 
EVIDENCE OF THE AMOUNT OF TIME HIS 
ATTORNEYS SPENT IN PROSECUTION OF 
THIS CASE THROUGH JUDGMENT NON 

IS ENTITLED TO HAVE THE AWARD OF AT- 
TORNEYS' FEES AFFIRMED. IN THE AL- 
TERNATIVE, ANY FAILURE TO OFFER COM- 
PETENT SUBSTANTIAL EVIDENCE WAS 
HARMLESS ERROR CAUSED BY THE FAILURE 
OF THE TRIAL COURT TO ALLOW TES- 
TIMONY REGARDING TIME RECORDS. 

OBSTANTE VEREDICTO AND AS A RESULT, 

THE TRIAL COURT'S AWARD OF ATTOR- 
NEYS' FEES SHOULD BE AFFIRMED BE- 
CAUSE IT IS BASED UPON ALL OF THE 
FACTORS CONTAINED IN FLORIDA 
PATIENTS COMPENSATION FUND V. ROWE. 

ARGUMENT III............................................... 8 

THE TRIAL COURT PROPERLY RULED THAT 
NO REDUCTION OR APPORTIONMENT OF 
FEES IS WARRANTED OR POSSIBLE BE- 
CAUSE THE CENTRAL ISSUE OF THE CASE, 
THE BREACH AND MISREPRESENTATION OF 
THE WARRANTY THAT NORMAL OPERATING 
EXPENSES OF THE MOBILE HOME PARK 
WOULD NOT EXCEED THIRTY-TWO PERCENT 

INTERMINGLED IN ALL COUNTS OF THE 
COMPLAINT AND COUNTERCLAIM. 

OF THE GROSS INCOME, IS INEXTRICABLY 

ARGUMENT IV.......................................... 10 

THE TRIAL COURT PROPERLY RULED IN 
RESERVING JURISDICTION FOR FURTHER 
HEARING ON THE ISSUE OF COSTS BE- 
CAUSE THE COURT HAD INSUFFICIENT 
TIME TO HEAR ALL MATTERS BEFORE IT 
THAT DAY. 

ii 



ARGUMENT V............................................ 11 

THE FIFTH D I S T R I C T  COURT O F  APPEAL 
ERRED I N  F I N D I N G  THAT ATTORNEYS' 
F E E S  AWARDED I N  TRYING THIS LAWSUIT 
(KATZ 1 1 )  WERE BARRED BY THE LAW OF 
THE CASE DOCTRINE, BECAUSE SUCH FEES 
WERE TOTALLY UNRELATED TO THE DAMAGE 
AWARD I N  THE T R I A L  (KATZ I ) .  

C O N C L U S I O N . . . . . . . . . . . . . .  .............................. 15 

iii 



TABLE OF CITATIONS 

CITATIONS 

Florida Supreme Court Cases Page 

Brunner Enterprises, Inc. v. Dept. of Revenue, 
452 So.2d 550 (Fla. 1984) 12 

Florida Patients Compensation Fund v. Rowe, 4, 5, 
472 So.2d 1145 (Fla. 1985) 6, 7, 8, 10 

Penn-Florida Hotels Corp. v. Atlantic 
National Bank, 170 So. 877 (Fla. 1936) 

Strazzulla v. Hendrick, 
172 So.2d 1 (Fla. 1965) 

Florida District Court of Appeal Cases 

. .  

-- 

All Star Insurance Corp. v. Scandia, Inc., 
53 So.2d 171 (Fla. 3d DCA 1977) 

Bill Rivers Trailers, Inc., v. Robert J. Miller, 
489 So.2d 1139 (Fla. 1st DCA 1986) 

City of Miami v. Harris, 
940 So.2d 69 (Fla. 3d DCA 1986) 

Dept. of Transportation v. Soldovere, 
500 So.2d 568 (Fla. 4th DCA 1986) 

Doersam v. Brescher, 468 So.2d 427 
(Fla. 4th DCA 1985) 

Erickson Enterprises v. Louis Wohl ti Son, 
422 So.2d 1085 (Fla. 3d DCA 1982) 

Heindel v. Southside Chrysler-Plymouth, Inc., 
476 So.2d 266 (Fla. 1st DCA 1985) 

J.L. Laferney v. Scott Smith Oldsmobile, Inc., 
410 So.2d 534 (Fla. 5th DCA 1982) 

Keys Lobsters, Inc. v. Ocean Divers, Inc., 
468 So.2d 360 (Fla. 3d DCA) 

Manatee County v. Harbor Ventures, Inc., 
305 So.2d 299 (Fla. 2d DCA 1974) 

7 

12, 14 

7 

9 

4, 5 

12 

4 

6 

10 

10 

6 

7 

McCoy v. Rudd, 367 So.2d 1080 
(Fla. 1st DCA 1979) 

iv 

1 



? -  

Peacock Construction Company v. Gould, 
351 So.2d 394 (Fla. 2d DCA 1977) 

Snider v. Snider, 375 So.2d 591 
(Fla. 3d DCA 1979) 

6 

7 

Sockolof v. Eaton Point North Condominium 
ASSOC., Inc., 487 So.2d 1114 (Fla. 3d DCA 1986) 6 

Southeastern Fidelity Insurance Co. 
V. Rodgers, 430 So.2d 603 
(Fla. 4th DCA 1983) 11 

The Glades, Inc. v. The Glades Country Club Apt. ASSOC., 
13 FLW 2662 (Dec. 16, 1988, 2nd DCA) 4, 5 

Tietig v. Kusik, 279 So.2d 890 
(Fla. 3d DCA 1973) 

United Resources, Inc., V. City National 
Bank of Miami, 380 So.2d 1060 
(Fla. 3d DCA 1980) 

Valsecchi v. Proprietors, Inc., Co. 
502 So.2d 1310 (Fla. 3d DCA 1987) 

Van Der No ' ~ , .  5th DCA 1985) 

5th DCA 1988) 

-2- 

Florida Statutes 

Section 90.803(6) Fla. Stat. 1987 

Other Citations 

Disciplinary Rule 2-106 of the Florida 
Bar Code of Professional Regulation 

7 

7 

12 

12, 13, 14 

12, 12, 14 

2, 3 

5 

- .  

V 



PREFACE 

The P e t i t i o n e r  h a s  been  f o r c e d  t o  r e p l y  t o  t h e  ( 4 )  f o u r  new 

i s s u e s  raised by t h e  Responden t s  i n  t h e i r  Answer B r i e f .  The 

P e t i t i o n e r  h a s  a Motion t o  S t r i k e  t h o s e  p o r t i o n s  o f  t h e  Respon- 

d e n t s  Answer B r i e f  t h a t  are  i m p r o p e r l y  before t h i s  Honorable  

Cour t .  The P e t i t i o n e r s '  assert t h a t  t h e  Respondents  s h o u l d  have  

f i l e d  a cross-appeal w i t h  t h i s  Honorable  C o u r t .  Because  Respon- 

d e n t s  have  s o u g h t  t o  i n c l u d e  t h e s e  new i s s u e s ,  t h e  P e t i t i o n e r  h a s  

been e x t r e m e l y  ha rd  p r e s s e d  t o  keep  t h i s  Reply  B r i e f  w i t h i n  t h e  

page  l i m i t  r e q u i r e m e n t  as set  o u t  i n  Rule  9 .310 ,  F lor ida  R u l e s  of 

A p p e l l a t e  P rocedure .  

(P.R.  ) - refers t o  t h e  Prior Record on a p p e a l  which 

h a s  been r e q u e s t e d  by t h e  P e t i t i o n e r  t o  be  s e n t  t o  t h e  F lo r ida  

Supreme C o u r t  based  on i t  b e i n g  n e c e s s i t a t e d  by t h e  c o n t e n t s  o f  

t h e  Responden t s  Answer B r i e f .  

Buyer - refers t o  t h e  P e t i t i o n e r ,  R o b e r t  J. Katz.  

Katz I - refers t o  Van D e r  Noord V. Katz ,  4 8 1  So.2d 1280. 

Katz I1 - refers to  Van D e r  Noord v. Katz ,  526 So.2d 940 .  
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ARGUMENT I 

KATZ, A S  BUYER OF THE MOBILE HOME PARK, OF- 
FERED COMPETENT SUBSTANTIAL EVIDENCE OF THE 
AMOUNT OF TIME HIS ATTORNEYS SPENT I N  PROSECU- 
TION OF THIS CASE THROUGH JUDGMENT NON 
OBSTANTE VEREDICTO AND A S  A RESULT, IS  EN- 
TITLED TO HAVE THE AWARD OF ATTORNEYS' FEES 
AFFIRMED. I N  THE ALTERNATIVE, ANY FAILURE TO 
OFFER COMPETENT SUBSTANTIAL EVIDENCE WAS HARM- 
LESS ERROR CAUSED BY THE FAILURE OF THE TRIAL 
COURT TO ALLOW TESTIMONY REGARDING TIME 
RECORDS. 

I n  B u y e r s '  A f f i d a v i t  of A t t o r n e y s '  Time a n d  F e e s ,  h i s  a t t o r -  

n e y s  h a v e  shown t h e  d a t e  of p r o f e s s i o n a l  services rende red ,  t h e  

services r e n d e r e d  and t h e  t i m e  spen t  on t h e  case by h i s  a t t o r -  

neys.  The  A f f i d a v i t  accura te ly  d i s p l a y s  t h e  b i l l i n g  strips u t i l -  

i z e d  by t h e  l a w  f i r m  i n  t h i s  case. A d d i t i o n a l l y ,  t h e  A f f i d a v i t  

shows t h e  i n i t i a l s  of t h e  a t t o r n e y  performing t h e  work. I n  t h e  

f o u r t e e n  page A f f i d a v i t ,  B u y e r ' s  a t t o r n e y s  d e t a i l  t h e  838  h o u r s  

performed on t h e  case for  w h i c h  KATZ was b i l l e d  a t o t a l  of 

$68,391.00 .  

Respondents  assert t h a t  t h e  t e s t i m o n y  by  David Simmons w a s  

h e a r s a y  a n d  n o t  t h e  bas i s  for  e v i d e n c e  s u p p o r t i n g  t h e  j u d g m e n t .  

P u r s u a n t  t o  McCoy v. Rudd, 367  So.2d 1 0 8 0  ( F l a .  1st DCA 1 9 7 9 ) ,  

however ,  t h e  t e s t i m o n y  by David Simmons i s  n o t  h e a r s a y .  

I n  McCoy v. Rudd, supra,  t h e  T r i a l  C o u r t  admi t ted  i n t o  

ev idence  a n  estimator's t e s t i m o n y  as t o  t h e  cost  of r e p l a c e m e n t  

of a b u i l d i n g  w h i c h  h a d  b u r n e d  down. T h i s  estimate w a s  based 

upon a n  a r c h i t e c t ' s  p l a n s  w h i c h  were drawn up a t  t h e  o w n e r ' s  re- 

q u e s t .  B e c a u s e  t h e  owner  h a d  pa r t i c ipa t ed  i n  t h e  a c q u i s i t i o n  of 

s u c h  materials a n d  i n  t h e  c o n s t r u c t i o n  of s u c h  b u i l d i n g ,  i t  w a s  

h e l d  t h a t  e v i d e n c e  w a s  n o t  h e a r s a y  and t h e  C o u r t  d i d  n o t  err i n  
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a d m i t t i n g  i t .  Based upon t h e  e v i d e n c e  p r e s e n t e d  a t  t h e  h e a r i n g  

by Mr. Simmons as t o  s u p e r v i s i o n  o f  t h e  t a s k s  and a t t o r n e y s  as  

w e l l  as r e v i e w  of t h e  A f f i d a v i t  when i t  w a s  prepared, r e v i e w  of 

t h e  month ly  b i l l i n g  s t a t e m e n t s  as t h e y  were s e n t  o u t ,  r e c e i p t  of 

monies from Buyer when p a i d  and p a r t i c i p a t i o n  i n  t h e  e n t i r e  t r i a l  

p r o c e s s  as l e a d  c o u n s e l ,  t h i s  e v i d e n c e  i s  n o t  h e a r s a y  as w e l l .  

I t  i s  clear from t h e  p r o c e e d i n g s  t h a t  t h e  A f f i d a v i t  w a s  sub- 

m i t t e d ,  a t  l ea s t  i n f o r m a l l y ,  t o  t h e  T r i a l  C o u r t  t o  be placed i n t o  

e v i d e n c e .  The T r i a l  C o u r t  a c c e p t e d  i t  o v e r  Respondents  o b j e c -  

t i o n .  

F u r t h e r ,  t h e  A f f i d a v i t  of A t t o r n e y s '  T ime  and Fees is  n o t  

h e a r s a y ,  b e c a u s e  i t  f i t s  w i t h i n  t h e  b u s i n e s s  r e c o r d  e x c e p t i o n  of 

S e c t i o n  90.803(6), F l a .  S t a t .  D a n i e l  P. Rooney d i d  n o t  t e s t i f y  

a t  t h e  t r i a l  based  upon t h e  C o u r t ' s  r u l i n g  t h a t  t h e  A f f i d a v i t  w a s  

k 

n o t  q u e s t i o n e d  and t h a t  i n  t h e  e v e n t  t h a t  Respondents  c h a l l e n g e d  

t h e  A f f i d a v i t ,  t h e y  s h o u l d  c a l l  h i m  t o  cross examine him (P.R.  

1 2 2 )  . 
A s  t o  t h e  t i m e  records b e i n g  made a t  or n e a r  t h e  t i m e  re- 

corded, M r .  Simmons t e s t i f i e d  t h a t  i t  i s  t h e  p o l i c y  of t h e  l a w  

f i r m  t h a t  t i m e  sheets are k e p t  on a d a i l y  basis  and t h a t  p a y r o l l  

c h e c k s  n o t  be g i v e n  to  a t t o r n e y s  u n t i l  t i m e  s tr ips are t u r n e d  i n  

(P.R. 1 2 0 - 1 2 1 ) .  A s  t o  t h e  t i m e  records b e i n g  k e p t  i n  t h e  ord i -  

n a r y  c o u r s e  of t h e  b u s i n e s s ,  Mr. Simmons p r e v i o u s l y  t e s t i f i e d  

t h a t  as t r e a s u r e r  o f  t h e  l a w  f i r m ,  h e  r e v i e w s  t h e  b i l l s  and was 

s u r e  t h a t  t h e  b i l l s  were s e n t  o u t  on a month ly  b a s i s  (P .R.  95-  

9 6 ) .  A s  t o  t h e  b e i n g  t h e  r e g u l a r  p r a c t i c e  of t h e  f i r m ,  M r .  S i m -  

mons n o t e d  t h a t  t i m e  records were k e p t  on a d a i l y  b a s i s  and s e n t  
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o u t  on  a m o n t h l y  bas i s ,  p a y r o l l  c h e c k s  n o t  b e i n g  d e l i v e r e d  t o  a t -  

t o r n e y s  u n t i l  t h e i r  t i m e  s t r i p s  were t u r n e d  i n  (P.R. 95-96, 120- 

1 2 1 )  . 
The T r i a l  C o u r t  a l l o w e d  David H. Simmons t o  t e s t i f y  as t o  

t h e  A f f i d a v i t ' s  c o n t e n t  as h e  h a d  knowledge  of h i s  own b u s i n e s s  

r e c o r d s  c o n c e r n i n g  a t t o r n e y s '  t i m e  s p e n t  on  t h e  case (P.R. 9 5 ) .  

I n  f a c t ,  t h e  R e s p o n d e n t s  acknowledged  t h a t  t h e  A f f i d a v i t  of A t -  

t o r n e y s '  T i m e  a n d  F e e s  q u a l i f i e d  as a b u s i n e s s  r e c o r d .  

By Mr. B e t t i n :  Your Honor,  t h e  document  
( A f f i d a v i t )  t h e m s e l f  are h e a r s a y .  They c a n  
a u a l i f v  as  b u s i n e s s  r e c o r d s  b u t  t h e  Derson  who 

..- 

c a n  q u a l i f y  them a s  b u s i n e s s  records i s  t h e  
p e r s o n  who made t h e  document .  (P.R. 9 5 ) .  
(Emphas is  Added) . 

S e c t i o n  9 0 . 8 0 3 ( 6 )  c o n t r a d i c t s  R e s p o n d e n t s '  a s s e r t i o n ;  Sec-  

t i o n  90 .803  ( 6 )  r e q u i r e s  o n l y  t h e  " c u s t o d i a n  or o t h e r  q u a l i f i e d  

w i t n e s s ' '  t e s t i f y  a s  t o  t h e  b u s i n e s s  r e c o r d s ,  u n l e s s  t h e  s o u r c e s  

of i n f o r m a t i o n  or o t h e r  c i r c u m s t a n c e s  show l a c k  of t r u s t w o r t h i -  

n e s s .  Mr. Simmons c e r t a i n l y ,  as  p a r t n e r  and  t r e a s u r e r  of t h e  l a w  

f i r m ,  and  l e a d  c o u n s e l  d u r i n g  t h e  e n t i r e  l a w s u i t ,  was a 

" q u a l i f i e d  person ' '  t o  t e s t i f y  r e g a r d i n g  t h e  a f f i d a v i t .  F u r t h e r ,  

Mr. Simmons s u b m i t t e d  Mr. Rooney t o  t e s t i f y .  

By Mr. Simmons: H e  i s  c e r t a i n l y  h e r e  i n  C o u r t  
and I a m  s u r e  t h a t  you c o u l d  t a k e  a m i n u t e  t o  
l e t  h im t e s t i f y  t h a t  h i s  h o u r s  are a c c u r a t e .  

By Mr. B e t t i n :  T h a t ' s  f i n e .  (P.R. 1 1 3 ) .  

N o t  o n l y  t h a t ,  b u t  D a n i e l  Rooney a t t e m p t e d  t o  t e s t i f y  b u t  

t h e  T r i a l  J u d g e ,  u s i n g  no rma l  t r i a l  p r o c e d u r e ,  r e q u i r e d  Respon- 

d e n t s  t o  c a l l  Mr. Rooney: 

By Mr. Rooney: Your Honor,  a t  t h i s  p o i n t  I 
b e l i e v e  I am t h e  l a s t  o n e  t o  t e s t i f y  from o u r  
s i d e .  I need  t o  b e  sworn  i n ,  I b e l i e v e ,  a t  
t h i s  t i m e .  
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By t h e  Cour t :  You need t o  t e s t i f y  too? 

By Mr. Rooney: Your Honor, I w a s  t h e  one  who 
a c t u a l l y  p r e p a r e d  t h i s  A f f i d a v i t .  I f  you want 
t o  know t h e  mechanics  o f  how i t  w a s  done ,  I 
t h i n k  i t s  p r o b a b l y  n e c e s s a r y .  

By t h e  Cour t :  W e l l  t h e n ,  l e t  them c a l l  you. 
Because,  you know, I d o n ' t . . . w e ' r e  n o t  ques-  
t i o n i n g  t h e  way t h i s  t h i n g  w a s  done . . . a t  l e a s t  
I ' m  n o t .  (P .R.  1 2 2 )  (Emphasis a d d e d ) .  

The r e c o r d s  f u r t h e r  show t h a t  a f t e r  t h i s  i n v i t a t i o n  by t h e  C o u r t  

t o  cross examine D a n i e l  Rooney, Respondents  c h o s e  n o t  d o  t o  so 

(P.R. 122-123) .  One o f  t h e  p r imary  r e a s o n s  for  r e j e c t i n g  h e a r s a y  

e v i d e n c e  is i t s  i n h e r e n t  u n r e l i a b i l i t y  and t h e  o b v i o u s  u n f a i r n e s s  

i n  n o t  a l l o w i n g  t h e  p a r t y  a g a i n s t  whom i t  i s  o f f e r e d  a n  oppor-  

t u n i t y  t o  q u e s t i o n  t h e  d e c l a r a n t .  Doersam v. B r e s c h e r ,  468 So.2d 

427 ( F l a .  4 t h  DCA 1 9 8 5 ) .  H e r e ,  t h e  o p p o s i n g  p a r t y  had an  oppor-  

t u n i t y  to  cross-examine  Mr. Rooney, b u t  c h o s e  n o t  to  do so. T h i s  

a t  b e s t  i s  h a r m l e s s  error. 

Even i f  t h i s  Honorable  C o u r t  f i n d s  t h e  A f f i d a v i t  o f  A t t o r -  

n e y s '  Fees w a s  n o t  p r o p e r l y  i n t r o d u c e d  i n t o  e v i d e n c e ,  t h i s  C o u r t  

s h o u l d  s t i l l  uphold  t h e  T r i a l  C o u r t ' s  award of a t t o r n e y s '  f e e s  

based  on t h e  h o l d i n g s  o f  C i t y  o f  M i a m i  v. Har r i s ,  940 So.2d 6 9  

(F la .  3d DCA 1 9 8 6 ) ,  and t h e  v e r y  r e c e n t  h o l d i n g  i n  The Glades ,  

I n c .  v. The Glades  County Club  A p t  ASSOC., 1 3  FLW 2 6 6 2  (Dec. 1 6 ,  

1988, 2nd DCA) . These  cases s t a t e  t h a t  i n  h e a r i n g s  t o  r e c o v e r  

a t t o r n e y s '  f e e s ,  - Rowe ,  d o e s  n o t  n e c e s s a r i l y  r e q u i r e  t i m e  s p e n t  by 

a t t o r n e y s  be  s p e c i f i c a l l y  r e f l e c t e d  i n  w r i t t e n  t i m e  r e c o r d s .  

T h e r e f o r e ,  even  i f  t h e r e  w a s  no w r i t t e n  r e c o r d s  o f  h o u r s  s p e n t  

because  t h e y  w e r e  n o t  p r o p e r l y  i n t r o d u c e d  i n t o  e v i d e n c e ,  t h i s  

C o u r t  s h o u l d  s t i l l  f o l l o w  t h e  Rowe  r e q u i r e m e n t s  and award a t t o r -  

n e y s '  f e e s  t o  t h e  Buyer. 

- 
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The R e s p o n d e n t  h a s  a r g u e d  t h a t  t h e  award of a t t o r n e y s '  fees 

s h o u l d  be d e n i e d  b e c a u s e  t h e  A f f i d a v i t  c o n t a i n i n g  w r i t t e n  records 

of h o u r s  s p e n t  w a s  n o t  i n t r o d u c e d  i n t o  e v i d e n c e  a t  t h e  a t t o r n e y s '  

fees h e a r i n g .  T h i s  a r g u m e n t  does n o t  h o l d  water g i v e n  t h e  

d e t a i l e d  c o m p e t e n t  t e s t i m o n y  of B u y e r s  t h r e e  e x p e r t  w i t n e s s e s ,  

t h e  t e s t i m o n y  of lead c o u n s e l  a t  t r i a l ,  David Simmons, a n d  B u y e r  

h i m s e l f ,  Robert K a t z ,  e v e n  i f  t h e  f o u r t e e n  ( 1 4 )  page A f f i d a v i t  of 

A t t o r n e y s '  Time ( d e t a i l i n g  h o u r s  s p e n t ,  da tes ,  d e s c r i p t i o n  of 

t i m e ,  a s  w e l l  a s  a t t o r n e y s  names who completed e a c h  t a s k s )  was 

n o t  properly i n t r o d u c e d  i n t o  e v i d e n c e .  S e e  g e n e r a l l y ,  C i t y  of 

M i a m i ,  s u p r a ,  a n d  t h e  The  Glades,  I n c .  s u p r a .  

ARGUMENT I1 

THE TRIAL COURT'S AWARD OF ATTORNEYS' FEES 
SHOULD BE AFFIRMED BECAUSE I T  I S  BASED UPON 
ALL OF THE FACTORS CONTAINED I N  FLORIDA 
PATIENTS COMPENSATION FUND V. ROWE. 

T h r e e  h i g h l y  r e p u t a b l e  a t t o r n e y s  a s  e x p e r t  w i t n e s s e s  tes- 

t i f i e d  t h a t  t h e  B u y e r ' s  a t t o r n e y s '  fees w e r e  w o r t h  b e t w e e n  

$76,000 t o  $82 ,500 .  T h e  T r i a l  C o u r t  w a s  t h e r e f o r e  w i t h i n  t h e  

r a n g e  e s t a b l i s h e d  by t h e  e x p e r t  w i t n e s s e s  as  t o  a r e a s o n a b l e  fee 

i n  t h e  case. R a t h e r  t h a n  assess o n l y  t h e  r e s u l t  o b t a i n e d  as  

proposed by R e s p o n d e n t s ,  t h e  T r i a l  C o u r t  correct ly  c o n s i d e r e d  a l l  

factors  c o n t a i n e d  i n  DR 2-106 (P.R. 1 2 9 - 1 3 0 ) .  

R e s p o n d e n t s '  a r g u m e n t  i s  based upon t h e i r  s t a t i s t i c a l  

a n a l y s i s  of do l la rs  recovered compared t o  o r i g i n a l  d o l l a r s  

demanded. T h i s  is  n o t  t h e  s t a n d a r d  t o  be app l i ed  i n  d e t e r m i n i n g  

r e a s o n a b l e  a t t o r n e y s '  fees. As n o t e d  b y  t h e  T r i a l  J u d g e ,  t h e r e  

w a s  n o  d o u b t  i n  h i s  mind t h a t  t h e  B u y e r  w a s  t h e  p r e v a i l i n g  p a r t y  

(P.R. 1 2 7 ) .  R e s p o n d e n t s  assert t h a t  t h e  B u y e r  p reva i l ed  on  o n l y  
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one o f  f o u r  claims, and t h e n  on o n l y  a p o r t i o n  o f  t h a t  claim. 

T h i s  i s  i n c o r r e c t .  The Buyer c l e a r l y  p r e v a i l e d  on Responden t s '  

e n t i r e  c o u n t e r c l a i m .  I n  a d d i t i o n ,  Buyer a l so  p r e v a i l e d  on t h e  

i s s u e  of d e f e n s e  t o  t h e  b r e a c h  of c o n t r a c t  a c t i o n  w i t h  t h e  

Respondents '  t w e n t y - t h r e e  a f f i r m a t i v e  d e f e n s e s .  The  t i m e  s p e n t  

on t h o s e  p o r t i o n s  of t h e  case are c l e a r l y  compensable  under  t h e  

p r e v a i l i n g  p a r t y  c l a u s e .  E r i c k s o n  E n t e r p r i s e s  v. L o u i s  Wohl & 

- Son, 4 2 2  So.2d 1085 ( F l a .  3d DCA 1 9 8 2 ) ;  Peacock C o n s t r u c t i o n  Com- 

pany  v. Gould,  351 So.2d 394 (F la .  2d DCA,  1 9 7 7 ) ;  Keys L o b s t e r s ,  

Inc .  v .  Ocean D i v e r s ,  I n c . ,  468 So.2d 360 ( F l a .  3d D C A ) .  

I n  post-Rowe - l i t i g a t i o n ,  Sockolof v. Ea ton  P o i n t  Nor th  Con- 

dominium ASSOC., I n c . ,  487 So.2d 1 1 1 4  ( F l a .  3d DCA, 19861,  t h e  

Cour t  s t a t e d :  

"as t o  t h e  award of a t t o r n e y s  fees and costs,  
o u r  r e v i e w  of t h e  record r e v e a l s  t h a t  t h e  
amount awarded w a s  c a l c u l a t e d  i n  a c c o r d a n c e  
w i t h  t h e  Load S t a r  approached e n u n c i a t e d  i n  
F lor ida  P a t i e n t s  Compensation Fund V. R o w e ,  
472 So. 2d 1145 ( F l a .  19851 ... w e  r e c o s n i z e  t h e  
l e n g t h y  c o u r t  p r o c e e d i n g s  i n v o l v e d -  i n  t h i s  
case created a d i s p a r i t y  between t h e  relief 
s o u g h t  and t h e  amount of a t t o r n e y s '  f e e s  i n -  
c u r r e d .  Because w e  f i n d  t h a t  t h e  award o f  a t -  
t o r n e y s '  fees f e l l  w i t h i n  t h e  perimeters o f  
t h e  e x p e r t  t e s t i m o n y ,  w e  a f f i r m  t h e  judgment 
for a t t o r n e y s  fees and costs." 

I n  t h e  p r e s e n t  case, t h e  T r i a l  C o u r t  c o n s i d e r e d  t h e  e x t e n t  

o f  t h e  l i t i g a t i o n  u s i n g  t h e  - R o w e  a n a l y s i s ,  and as f a c t  f i n d e r  

d e t e r m i n e d  t h a t  t h r e e  e x p e r t  w i t n e s s e s '  t e s t i m o n y  was c r e d i b l e ,  

and awarded r e a s o n a b l e  a t t o r n e y s '  fees. 

A s  n o t e d  by t h e  T r i a l  C o u r t  t h e  labor  r e q u i r e d  i n  p r o s e c u t -  

i n g  and d e f e n d i n g  t h e  case w a s  o f  p r i m a r y  i m p o r t a n c e  t o  i t  i n  as- 

s e s s i n g  a t t o r n e y s '  fees. While t h e  t i m e  a lawyer  s p e n d s  on a 

g i v e n  case i s  o n l y  one fac tor  to be c o n s i d e r e d  i n  s e t t i n g  a fee, 
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it  must be g i v e n  c o n s i d e r a b l e  w e i g h t  b e c a u s e  a l a w y e r ' s  t i m e  i s  

h i s  s t o c k  i n  t r a d e .  Manatee County v. Harbor  V e n t u r e s ,  I n c . ,  305 

So.2d 2 9 9  (Fla .  2d DCA 1 9 7 4 ) .  "Labor l i k e  t i m e  is  a fundamen ta l  

factor  of va lue . . . no t  a l l  l a b o r  e n t i t l e d  t o  compensa t ion  a p p e a r s  

i n  t h e  r e c o r d  f o r  it may c o n s i s t  o f  c o n s u l t a t i o n ,  a d v i s e ,  i n v e s -  

t i g a t i o n  and d e t e r m i n a t i o n . "  Penn-F lo r ida  Hotels Corp. v .  A t l an -  

t i c  N a t i o n a l  Bank, 170 So. 877 a t  880 ( F l a .  1 9 3 6 ) .  The  q u e s t i o n  

of fees c a n  o n l y  be r e s o l v e d  w i t h  r e f e r e n c e  t o  a p a r t i c u l a r  case. 

F i n d i n g s  of fac t  u n d e r l y i n g  T r i a l  C o u r t ' s  c o n s i d e r a t i o n  of fac- 

to rs  t o  be c o n s i d e r e d  i n  d e t e r m i n i n g  r e a s o n a b l e  v a l u e  of s e r v i c e s  

i s  c l o t h e d  w i t h  t h e  p re sumpt ion  of c o r r e c t n e s s .  

The amount of a t t o r n e y s '  f e e s  t o  b e  awarded i s  l a r g e l y  

w i t h i n  t h e  sound j u d i c i a l  d i s c r e t i o n  o f  t h e  t r i a l  judge  and h i s  

d e t e r m i n a t i o n  s h o u l d  n o t  be d i s t u r b e d  u n l e s s  he h a s  abused  h i s  

d i s c r e t i o n .  T i e t i g  v .  Kusik,  279 So. 2d 890 ( F l a .  3d DCA 1 9 7 3 ) .  

Absent  a clear showing of a b u s e  of such  d i s c r e t i o n ,  an A p p e l l a t e  

Cour t  s h o u l d  n o t  s u b s t i t u t e  i t s  judgment for  t h a t  of t h e  t r i a l  

judge .  A l l  S t a r  I n s u r a n c e  Corp. v. S c a n d i a ,  I n c . ,  353 So.2d 1 7 1  

(F la .  3 DCA 1 9 7 7 ) ;  Un i t ed  Resources ,  I n c . ,  V. C i t y  N a t i o n a l  Bank 

of M i a m i ,  380 So.2d 1 0 6 0  ( F l a .  3 DCA 1 9 8 0 ) ;  S n i d e r  v .  S n i d e r ,  375 

So.2d 591 ( F l a .  3 DCA 1 9 7 9 ) .  The T r i a l  C o u r t  d i d  n o t  a b u s e  i t s  

d i s c r e t i o n  and a b l y  hand led  t h i s  e x t r e m e l y  hard f o u g h t  case. 
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ARGUMENT I11 

THE TRIAL COURT PROPERLY RULED THAT NO REDUC- 
TION OR APPORTIONMENT OF FEES I S  WARRANTED OR 
POSSIBLE BECAUSE THE CENTRAL ISSUE OF THE 

WARRANTY THAT NORMAL OPERATING EXPENSES OF THE 
MOBILE HOME PARK WOULD NOT EXCEED THIRTY-TWO 
PERCENT OF THE GROSS INCOME, IS  INEXTRICABLY 
INTERMINGLED I N  ALL COUNTS OF THE COMPLAINT 
AND COUNTERCLAIM. 

CASE, THE BREACH AND MISREPRESENTATION OF THE 

Respondents  contend  t h a t  t h e  ma jo r i ty  of t h e  B u y e r ' s  judg- 

ment for a t t o r n e y s '  fees s h o u l d  be e l i m i n a t e d  because t h e  Buyer 

p reva i led  on o n e  of f o u r  c o u n t s  of h i s  C o m p l a i n t .  Respondents  

claim t h a t  s i n c e  Buyer  p reva i l ed  on t h e  b r e a c h  of c o n t r a c t  ac- 

t i o n ,  o n l y  t h o s e  t i m e  s t r i p  e n t r i e s  d i r e c t l y  related t o  t h e  

b r e a c h  of c o n t r a c t  a c t i o n  s h o u l d  be awarded a s  a t t o r n e y s '  fees. 

T h i s  is  c l ea r ly  n o t  t h e  case. Respondents  f a i l  t o  n o t e  t h a t  

Buyer p reva i led  on t h e  e n t i r e  c o u n t e r c l a i m ,  t h e  t w e n t y - t h r e e  a f -  

f i r m a t i v e  d e f e n s e s  ra ised t o  B u y e r ' s  c o m p l a i n t ,  and on  o n e  of t w o  

i s s u e s  s u b m i t t e d  t o  t h e  j u r y ,  t h e  b r e a c h  of c o n t r a c t  c o u n t .  F u r -  

t h e r ,  F l o r i d a  P a t i e n t s  C o m p e n s a t i o n  Fund V .  R o w e ,  sup ra ,  a t  1151, 

shows t h e  t r i a l  cour t  w h a t  i t s  d u t i e s  are  i n  t h i s  respect. 

''When a p a r t y  p r e v a i l s  on o n l y  a po r t ion  of 
t h e  claims made i n  t h e  l i t i g a t i o n ,  t h e  t r i a l  
j u d g e  mus t  e v a l u a t e  t h e  r e l a t i o n s h i p  be tween 
t h e  s u c c e s s f u l  and u n s u c c e s s f u l  claims and  
d e t e r m i n e  w h e t h e r  t h e  i n v e s t i g a t i o n  and 
p r o s e c u t i o n  of t h e  s u c c e s s f u l  claims c a n  be 
separated from t h e  u n s u c c e s s f u l  claims." 

The  T r i a l  C o u r t  made j u s t  s u c h  a n  a n a l y s i s ,  w h i c h  n o t e d  i n  t h e  

F i n a l  Judgment  fo r  A t t o r n e y s '  F e e s  (P.R. 211-212) .  I n  i t s  f i n d -  

i n g s  of f a c t ,  t h e  C o u r t  h e l d :  

C. The  C o u r t  f i n d s  t h a t  t h e  c e n t r a l  i s s u e  of 
t h i s  case, t h e  b r e a c h  and m i s r e p r e s e n t a t i o n  of 
t h e  w a r r a n t y ,  t h a t  n o r m a l  o p e r a t i n g  e x p e n s e s  
o f  t h e  mobile home p a r k  would n o t  exceed 
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t h i r t y - t w o  p e r c e n t  of t h e  gross  income,  i s  i n -  
e x t r i c a b l y  i n t e r m i n g l e d  i n  a l l  c o u n t s  of t h e  
Compla in t  and C o u n t e r c l a i m .  (Emphas is  Added). 

D. Because  of t h i s  i n e x t r i c a b l e  i n t e r m i n g l i n g  
of t h e  c e n t r a l  i s s u e  t h r o u g h o u t  t h e  p l e a d i n g s  
and t r i a l ,  no  a l l o c a t i o n  or a p p o r t i o n m e n t  of 
fees i s  w a r r a n t e d  or possible .  

The T r i a l  C o u r t  had  t e s t i m o n y  from t h e  e x p e r t  w i t n e s s e s  t h a t  

t h e  v a r i o u s  c o u n t s  of B u y e r ' s  Compla in t  were i n t e r r e l a t e d .  

B u y e r ' s  e x p e r t ,  E r i c  Ludwig, n o t e d  t h i s  f a c t ,  (P.R. 39-40) and 

t h a t  i n  s u c h  a s i t u a t i o n  t h e  p r e v a i l i n g  p a r t y  s h o u l d  r e c o v e r  for 

a l l  of t h e  t i m e  expended  on  t h e  f i l e  so f a r  as  t h e  c o u n t s  are re- 

l a t ed  (P .R.  40). B u y e r ' s  e x p e r t  w i t n e s s ,  Donald E. C h r i s t o p h e r ,  

f u r t h e r  n o t e d  t h a t  Buyer  p r e v a i l e d  on t h e  e s s e n t i a l  i s s u e  of t h e  

case (P.R.  47-48). 

Bruce  Bogin ( R e s p o n d e n t s '  w i t n e s s )  n o t e d  " I t  seems to  m e  

t h a t  t h e  i s s u e  w a s  who had b r e a c h e d  t h e  c o n t r a c t  and  t h e  g round  

for t h a t  b r e a c h  w a s  a r e p r e s e n t a t i o n  a b o u t  t h e  r a t i o  be tween  t h e  

e x p e n s e s  v e r s u s  g r o s s  revenue. ' '  (P .R.  55-56) .  Perhaps most 

damaging of a l l  w a s  t h e  R e s p o n d e n t s '  own e x p e r t  w i t n e s s ,  Frederic 

B. O ' N e a l ,  who n o t e d  t h a t  t h e  c e n t r a l  i s s u e  of t h e  case r e v o l v e d  

a r o u n d  t h e  no rma l  o p e r a t i n g  e x p e n s e s  of t h e  park.  H e  acknow- 

ledged t h a t  t h i s  i s s u e  w a s  i n e x t r i c a b l y  i n t e r m i n g l e d  i n  t h e  case. 

By M r .  Rooney: So t h e  c e n t r a l  i s s u e  of t h i s  
case w a s  a breach of t h a t  w a r r a n t y  and  a m i s -  

t h a t  correct? 
r e p r e s e n t a t i o n  of t h a t  p a r t i c u l a r  t e r m .  Is 

B y  M r .  O ' N e a l :  As I u n d e r s t a n d  i t ,  yeah .  
(P.R. 72-73) 

The l a w  i s  set t led i n  t h i s  area t h a t  where t h e  c o u n t s  are 

i n e x t r i c a b l y  i n t e r m i n g l e d ,  no s e p a r a t i o n  of a t t o r n e y s '  fees i s  

possible.  B i l l  R i v e r s  T ra i l e r s ,  I n c . ,  V. R o b e r t  J. Miller, 489 



So.2d 1139 (Fla .  1st DCA 1986); H e i n d e l  V.  S o u t h s i d e  C h r y s l e r -  

Plymouth, I n c . ,  476 So.2d 266 ( F l a .  1 DCA 1 9 8 5 ) ;  J.L. L a f e r n e y  V. 

Scott Smi th  Oldsmobi le ,  I n c . ,  410 So.2d 534 ( F l a .  5 t h  DCA 1 9 8 2 ) .  

The T r i a l  C o u r t  t h e r e f o r e  c o r r e c t l y  a p p l i e d  t h e  p r i n c i p l e s  r e l i e d  

upon i n  F lor ida  P a t i e n t s  Compensation Fund v.  Rowe ,  s u p r a ,  by n o t  

mere ly  l o o k i n g  a t  t i m e  s t r i p  e n t r i e s ,  b u t  ra ther  e v a l u a t i n g  t h e  

r e l a t i o n s h i p  between t h e  s u c c e s s f u l  and u n s u c c e s s f u l  claims and 

d e t e r m i n i n g  t h a t  t h e  i n v e s t i g a t i o n  and p r o s e c u t i o n  of t h e  suc -  

c e s s f u l  claims c o u l d  n o t  be separated from t h e  u n s u c c e s s f u l  

claims. 

ARGUMENT I V  

THE TRIAL COURT PROPERLY RULED I N  RESERVING 
JURISDICTION FOR FURTHER HEARING ON THE ISSUE 
OF COSTS BECAUSE COURT HAD INSUFFICIENT TIME 
TO HEAR ALL MATTERS BEFORE I T  THAT DAY. 

As p r e v i o u s l y  n o t e d  i n  t h e  Responden t s '  Answer B r i e f ,  Buyer 

w a s  o n l y  ab le  t o  o b t a i n  a one -ha l f  hour  t i m e  period for  t h e  

n o t i c e d  h e a r i n g .  The C o u r t  had t o  i n t e r r u p t  B u y e r ' s  Motion f o r  

C o s t s  and  A t t o r n e y s '  Fees on t w o  s e p a r a t e  o c c a s i o n s  i n  o r d e r  t o  

h e a r  o t h e r  h e a r i n g s  s c h e d u l e d  d u r i n g  t h i s  day  (P.R. 5 0 ,  7 4 ) .  I n  

t o t a l ,  B u y e r ' s  h e a r i n g  l a s t e d  a p p r o x i m a t e l y  t h r e e  h o u r s  when o n l y  

t h i r t y  m i n u t e s  were s c h e d u l e d .  

Respondents  i n  t h e i r  b r i e f  misstate what o c c u r r e d  a t  t h e  

h e a r i n g .  I n  f a c t ,  t h e  C o u r t  made i t  c l e a r l y  known t h a t  i t  r a n  

o u t  of t i m e  and i n  an  attempt t o  e x p e d i t e  f u r t h e r  h e a r i n g  on t h e  

matter, t h e  C o u r t  r e q u e s t e d  i n f o r m a t i o n  from Respondents  a s  t o  

which p o r t i o n s  o f  t h e  costs  were o b j e c t i o n a b l e .  

By t h e  Cour t :  " L e t ' s  n o t e  t h a t  b e c a u s e  
f r a n k l y  I am n o t  g o i n g  t o  r u l e  on costs today .  
I am g o i n g  t o  r e q u i r e  them t o  s u b m i t  t h e  b i l l s  
t o  you for t h e  o n e s  you have  o b j e c t e d  t o  and 
see i f  you c a n  a r r i v e  between t h e  t w o  o f  you 
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what  t,,e costs s h o u l d  be. And i f  you c a n ' t ,  
I ' l l  h e a r  you e x - p a r t e  or whateve r .  W e l l ,  
knowing t h i s  case i t  b e t t e r  n o t  b e  e x - p a r t e . "  
(P .R.  98-99) 

A f t e r  b e i n g  a d v i s e d  o f  t h i s  f a c t  by t h e  C o u r t ,  t h e  Buyer 

b r o u g h t  what t e s t i m o n y  w a s  n e c e s s a r y  i n  o r d e r  t h a t  he  n o t  

b e  r e q u i r e d  t o  t r a v e l  t o  F l o r i d a  from h i s  home i n  C a l i f o r n i a  

a g a i n  fo r  t h e  Motion for  C o s t s  h e a r i n g .  ( P . R .  50)  A f t e r  so b e i n g  

a d v i s e d ,  B u y e r ' s  a t t o r n e y s  proceeded  to  comple t e  t h e  a t t o r n e y s '  

fees h e a r i n g  and a t  t h a t  p o i n t  r e s t e d  (P .R .  1 2 2 ) .  Pr ior  t o  rest- 

i n g ,  t h e  C o u r t  had made i t  c l e a r l y  known t h a t  costs would n o t  be 

e n t e r t a i n e d  t h a t  day. 

would 

A T r i a l  C o u r t  h a s  d i s c r e t i o n  t o  c o n t r o l  i t s  h e a r i n g .  'I A 

t r i a l  j u d g e  h a s  b road  d i s c r e t i o n  o v e r  t h e  management of a t r i a l .  

The judge  i s  n o t  a mere moderator b u t  i s  t h e  gove rnor  of t h e  

t r i a l  for p u r p o s e s  of i n s u r i n g  i t s  p r o p e r  conduct . ' '  S o u t h e a s t e r n  

F i d e l i t y  I n s u r a n c e  Co. v .  Rodgers, 430 So.2d 603 ( F l a .  4 t h  DCA 

1 9 8 3 ) .  A s  no ted  by t h e  C o u r t ,  Motion fo r  C o s t s  was n o t  t o  b e  en- 

t e r t a i n e d  t h a t  day  b e c a u s e  t h e  C o u r t  w a s  o u t  of t i m e .  F u r t h e r  

argument  i n  t h i s  area i s  n o t  w a r r a n t e d .  

ARGUMENT V 

THE FIFTH DISTRICT COURT OF APPEAL ERRED 
I N  F I N D I N G  THAT ATTORNEYS' FEES AWARDED I N  
TRYING THIS LAWSUIT (KATZ 11) WERE BARRED 
BY THE LAW O F  THE CASE DOCTRINE, BECAUSE 
SUCH FEES WERE TOTALLY UNRELATED TO THE 
DAMAGE AWARD I N  THE TRIAL (KATZ I ) .  

When a C o u r t  h a s  decided a q u e s t i o n  of l a w ,  t h e  d e c i s i o n  of 

t h e  a p p e l l a t e  c o u r t  i s  s a i d  t o  become t h e  l a w  of t h e  case. 

G e n e r a l l y ,  once  an i s s u e  h a s  been se t t led  as t h e  l a w  of t h e  case 
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C .  

i n  o n e  appel la te  p r o c e e d i n g ,  i t  may n o t  be r e l i t i g a t e d  before t h e  

appel la te  c o u r t  i n  a s u b s e q u e n t  appeal i n  t h e  same case. B r u n n e r  

E n t e r p r i s e s ,  I n c .  v.  Dept. of Revenue, 452 So.2d 550 ( F l a .  1 9 8 4 ) ;  

V a l s e c c h i  v. Proprietors,  I n c . ,  Co . ,  502 So.2d 1310 ( F l a .  3d DCA 

1 9 8 7 ) ;  and  Dept. of T r a n s p o r t a t i o n  v.  S o l d o v e r e ,  500 So.2d 568 

(F la .  4 t h  DCA 1 9 8 6 ) .  

The d o c t r i n e  of t h e  " l a w  of t h e  case" g e n e r a l l y  p r e c l u d e s  

r e c o n s i d e r a t i o n  of a l ega l  i s s u e  decided i n  a p r e v i o u s  appeal i n  

t h e  same case; i t  does n o t  d i v e s t  t h e  Appel la te  C o u r t  of i t s  i n -  

h e r e n t  power t o  correct a pr ior  r u l i n g  t h a t  was e r r o n e o u s .  I t  i s  

w e l l  e s t a b l i s h e d  t h a t  t h i s  H o n o r a b l e  C o u r t  may correct a n  er- - 
r o n e o u s  d e c i s i o n  made i n  a pr ior  appeal e v e n  though  i t  h a s  become 

t h e  " l a w  of t h e  case". S t r a z z u l l a  v .  H e n d r i c k ,  177  So.2d 1 ( F l a ,  

1 9 6 5 ) .  (Emphas is  Added).  

The " l a w  of t h e  case" d o c t r i n e  was o n e  b a s i s  t h e  F i f t h  D i s -  

t r i c t  C o u r t  of Appeal employed when d e n y i n g  a t t o r n e y s '  fees t o  

t h e  Buyer  i n  t h e  s e c o n d  appeal (KATZ 11). The  R e s p o n d e n t s  ex-  

p r e s s l y  a d d r e s s e d  t h i s  i s s u e  i n  t h e i r  Answer B r i e f  on pages 11, 

1 5  and  1 9  t h r o u g h  32. 

I n  t h e  f i r s t  appeal (KATZ I ) ,  t h e  F i f t h  Dis t r ic t  C o u r t  of 

Appeal s u s t a i n e d  t h e  Judgment  N.O.V., b u t  d e n i e d  a new t r i a l  o n  

damages s t a t i n g  i n  Katz  I ,  s u p r a ,  a t  1230:  

"With r e g a r d  t o  a n y  o u t  of p o c k e t  e x p e n s e s  
c a u s e d  by t h e  sellers'  b r e a c h ,  t h e  b u y e r ' s  
e v i d e n c e  of a c c o u n t a n t  and  a t t o r n e y  e x p e n s e s  
p r e s e n t e d  a t  t h e  f i r s t  t r i a l  w a s  based so le ly  
on s p e c u l a t i o n .  Having  f a i l e d  t o  i n t r o d u c e  
c o m p e t e n t ,  s u b s t a n t i a l  e v i d e n c e  i n  regard t o  
t h i s  i s s u e ,  t h e  b u y e r  is n o t  e n t i t l e d  to  t h e  
s e c o n d  b i t e  of t h e  apple.  (Emphas is  Added). 
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The r e s u l t  of t h e  f i r s t  a p p e a l ' s  r u l i n g  w a s  t o  d e n y  t h e  

Buyer  a new t r i a l  on  damages, i .e . ,  a t t o r n e y  a n d  a c c o u n t a n t  f e e s  

i n c u r r e d  by  t h e  Buyer  i n  f o r m i n g  t h e  s y n d i c a t i o n  t o  buy t h e  

m o b i l e  home p a r k ;  t h e  C o u r t  t h e n  p r e c l u d e d  t h e  Buyer  from 

r e l i t i g a t i n g  t h i s  i s s u e  by v i r t u e  of t h e  " l a w  of t h e  case" 

d o c t r i n e .  T h i s  d o c t r i n e ,  however ,  d i d  n o t  p r e c l u d e  t h e  Buyer  

from s e e k i n g  a t t o r n e y s '  fees a s  t h e  p r e v a i l i n g  p a r t y  i n  t h e  l a w -  

s u i t ,  wh ich  fees h a d  a b s o l u t e l y  n o t h i n g  t o  d o  w i t h  B u y e r ' s  syn-  

d i c a t i o n  a t t o r n e y s '  fees i n t r o d u c e d  a t  t r i a l  as a n  e l e m e n t  of h i s  

damages.  

A f t e r  KATZ I ,  t h e  T r i a l  C o u r t  h e l d  a h e a r i n g  for  a t t o r n e y s '  

4 .  

t .  

fees b a s e d  on:  (1) t h e  p r o v i s i o n  i n  t h e  c o n t r a c t  for t h e  p r e v a i l -  

i n g  p a r t y  t o  be e n t i t l e d  t o  f e e s ;  a n d ,  (2) a s t i p u l a t i o n  i n  t h e  

p re - t r i a l  c o m p l i a n c e  d a t e d  J u l y  11, 1984 ,  which  s t a t e d :  "6. t h e  

i s s u e  of a t t o r n e y s '  fees f o r  t h e  p r e v a i l i n g  p a r t y  s h a l l  be h e a r d  

a t  a h e a r i n g  a f t e r  t h e  t r i a l " .  I t  was a f t e r  t h i s  h e a r i n g  on a t -  

t o r n e y s '  fees t h a t  KATZ I1 e n s u e d .  

I n  KATZ I1 a t  942,  t h e  F i f t h  D i s t r i c t  C o u r t  of Appeal - er- 

r o n e o u s l y  h e l d ,  among o t h e r  t h i n g s ,  t h a t :  

" i n  o u r  pr ior  o p i n i o n  i n  t h i s  v e r y  case, t h i s  
C o u r t  e x p r e s s l y  a d j u d i c a t e d  t h a t  t h e  B u y e r ' s  
e v i d e n c e  as to  a t t o r n e y s '  fees w a s  l e g a l l y  
i n s u f f i c i e n t  and  t h a t  h e  w a s  n o t  e n t i t l e d  
t o  a n o t h e r  c h a n c e  t o  l i t i g a t e  t h e  i s s u e " .  
526 So.2d 940 a t  912. 

Why i s  t h e  F i f t h  Dis t r ic t  C o u r t  of Appeal o p i n i o n  e r r o n e o u s  

r e g a r d i n g  t h e  " l a w  o f  t h e  case" a r g u m e n t ?  (1) Because  t h e  a t t o r -  

n e y s '  fees award  g r a n t e d  a f t e r  t h e  a t t o r n e y s '  fee h e a r i n g  wh ich  

i s  t h e  s u b j e c t  of t h e  KATZ 11, had  n o t  e v e n  t a k e n  place a t  t h e  

t i m e  o f  t h e  KATZ I ;  ( 2 )  Because  t h e  a t t o r n e y s '  fees which  were 
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t h e  s u b j e c t  of t h e  KATZ I re la ted t o  t h e  fees i n c u r r e d  i n  forming  

t h e  s y n d i c a t i o n  t o  p u r c h a s e  t h e  mob i l e  home p a r k ,  n o t  t h e  a t to r -  
9 

neys '  fees i n c u r r e d  t o  t r y  t h i s  l a w s u i t ;  and ,  ( 3 )  The a t t o r n e y s  

used  by t h e  Buyer i n  p u r c h a s i n g  and forming  t h i s  s y n d i c a t i o n  w e r e  

n o t  even  t h e  same as t h e  a t t o r n e y s  used  t o  p u r s u e  t h i s  l a w s u i t .  

T h i s  i s s u e ,  ' ' l a w  of t h e  case'', w a s  u n i l a t e r a l l y  raised by 

t h e  F i f t h  District  C o u r t  of Appeal i n  KATZ 11, and i l l u s t r a t e s  

t h e  d e v a s t a t i n g  e f f e c t  t h a t  c o u r t s  c a n  have  on t h e  l i t i g a n t s  when 

t h e y  s e e k  t o  r u l e  on a n  i s s u e  t h a t  i s  n o t  b r i e f e d  or a r g u e d  by 

t h e  pa r t i e s .  The F i f t h  Dis t r ic t  C o u r t  w a s  t h o r o u g h l y  confused  

when i t  t h o u g h t  t h a t  t h e  a t t o r n e y s '  fees referred t o  i n  t h e  KATZ 

0 .  

I o p i n i o n  were t h e  a t t o r n e y s '  f e e s  i n c u r r e d  i n  p r o s e c u t i n g  t h e  

l a w s u i t .  Respondents  c a n n o t  i n  good f a i t h ,  h o n e s t y ,  and candor  

t o  t h i s  C o u r t  assert  t h a t  t h e  F i f t h  Dis t r ic t  was n o t  i n  error. 

Buyer r e s p e c t f u l l y  r e q u e s t s  t h i s  Honorable  Cour t  t o  correct t h i s  

pr ior  e r r o n e o u s  d e c i s i o n  made by t h e  F i f t h  District  C o u r t  of A p -  

peal;  which i s  c l e a r l y  w i t h i n  t h e  a m b i t  of t h i s  C o u r t ' s  a u t h o r i t y  

p e r  S t r a z z u l l a  v .  Hendr ick ,  177  So.2d 1 ( 1 9 6 5 ) .  

CONCLUSION 

For t h e  f o r e g o i n g  r e a s o n s  and t h e  r e a s o n s  s t a t e d  i n  t h e  

P e t i t i o n e r s '  B r i e f  on t h e  Merits, t h i s  Honorable  C o u r t  s h o u l d  

r e v e r s e  t h e  F i f t h  D i s t r i c t  C o u r t  of Appeal  h o l d i n g  i n  t h e  case 

below and award t h e  P e t i t i o n e r  a t t o r n e y s '  fees. 
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