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PRELIMINARY STATEMENT 

R e s p o n d e n t  was t h e  d e f e n d a n t  i n  t h e  C r i m i n a l  D i v i s i o n  of t h e  

S e v e n t e e n t h  J u d i c i a l  C i r c u i t ,  i n  and  for  Broward C o u n t y ,  F l o r i d a  

a n d  t h e  A p p e l l a n t  i n  t h e  D i s t r i c t  C o u r t  of Appeal, F o u r t h  D i s -  

t r i c t .  P e t i t i o n e r  was t h e  p r o s e c u t i o n  a n d  Appellee i n  t h e  lower 

c o u r t s .  I n  t h i s  b r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  t h e y  

appear before t h i s  court .  

The symbol  "R" w i l l  d e n o t e  Record o n  Appeal. 
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STATEMENT OF THE CASE AND FACTS 

Respondent rejects Petitioner's Statement of the Case and 

Facts for failure to comply with the appellate rules. 

Respondent was charged by indictment with third degree 

murder "by unlawfully committing the felony offense of Child 

Abuse; in that ROBERT ARTHUR LETTMAN did knowingly or by culpable 

negligence permit physical injury to a child...." R339. He was 

convicted as charged and scored under the F1a.R.Crim.P. 3.701 

sentencing guidelines to a presumptive guidelines sentence range 

of three ( 3 )  to seven (7) years in prison. R353. The trial judge 

in a written order departed from Respondent's guidelines range 

and sentenced Respondent to fifteen (15) years in prison with 

credit for time served. 

On appeal, the Fourth District affirmed Respondent's 

conviction but reversed his departure sentence because all three 

( 3 )  grounds relied on by the trial court for departure were 

invalid. Lettman v. State, 13 F.L.W. 1360 (Fla. 4th DCA June 8, 

1988). 
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SUMMARY OF ARGUMENT 

T h e  o p i n i o n  of t h e  F o u r t h  Dis t r ic t  C o u r t  of Appeal a t  b a r ,  

L e t t m a n  v .  S t a t e ,  1 3  F.L.W. 1 3 6 0  ( F l a .  4 t h  DCA J u n e  8 ,  1 9 8 8 )  

( A p p e n d i x )  does  - n o t  e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t  w i t h  t h e  

d e c i s i o n s  of t h i s  H o n o r a b l e  C o u r t .  R a t h e r  t h e  F o u r t h  D i s t r i c t  

e x p r e s s l y  r e l i e d  o n  t h i s  C o u r t ' s  h o l d i n g  i n  H a l l  V. S t a t e ,  517 

S o . 2 d  6 9 2  ( F l a .  1 9 8 8 )  t o  r e a c h  t h e  c u r r e n t  r e s u l t  t h a t  t h e  t r i a l  

court  r e v e r s i b l y  e r r e d  i n  d e p a r t i n g  from R e s p o n d e n t ' s  g u i d e l i n e s  

s e n t e n c e  r a n g e .  

T h e  cases  c i t e d  b y  P e t i t i o n e r  f o r  " c o n f l i c t "  j u r i s d i c t i o n  

h a v e  e i t h e r  b e e n  o v e r r u l e d  b y  t h i s  C o u r t ' s  d e c i s i o n  i n  Hall  o r  

a r e  d i s t i n g u i s h a b l e  from t h e  s i t u a t i o n  a t  bar w h e r e i n  Respondent  

was c o n v i c t e d  of t h i r d  d e g r e e  m u r d e r  t h r o u g h  t h e  u n d e r l y i n g  

f e l o n y  of c h i l d  a b u s e .  
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ARGUMENT 

POINT 

PETITIONER HAS NOT PROPERLY I N V O K E D  THE 
JURISDICTION OF THIS COURT SINCE THE OPINION OF 
THE FOURTH DISTRICT COURT OF APPEAL DOES NOT 
EXPRESSLY AND DIRECTLY CONFLICT WITH THE 
DECISION OF THIS COURT. 

To p r o p e r l y  i n v o k e  t h e  " conf l i c t  ce r t io ra r i "  j u r i s d i c t i o n  of 

t h i s  C o u r t ,  P e t i t i o n e r  m u s t  d e m o n s t r a t e  t h a t  t h e r e  i s  "expres s  

a n d  d i r e c t  c o n f l i c t "  be tween t h e  d e c i s i o n  c h a l l e n g e d  h e r e i n ,  and 

t h o s e  h o l d i n g  of o t h e r  F l o r i d a  appe l la te  courts or t h i s  Honorable 

C o u r t  on  t h e  same r u l e  of l a w  t o  p r o d u c e  a d i f f e r e n t  r e su l t ,  t h a n  

o t h e r  s t a t e  appe l l a t e  cour t s  f a c e d  w i t h  s u b s t a n t i a l l y  t h e  same 

f a c t s .  D o d i  P u b l i s h i n g  v.  E d i t o r i a l  America,  S.A., 385  So.2d 

1 3 6 9  ( F l a .  1 9 8 0 ) ;  J e n k i n s  v.  S t a t e ,  385 So.2d 1356 ( F l a .  1 9 8 0 ) ;  

A r t i c l e  V ,  S 3 ( b ) ( 3 ) ,  F l a .  C o n s t .  ( 1 9 8 0 ) ;  F1a.R.App.P. 9.030- 

( a ) ( 2 ) ( A ) ( i v ) .  

T h e  o p i n i o n  of t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal a t  b a r ,  

L e t t m a n  v .  S t a t e ,  1 3  F.L.W. 1 3 6 0  ( F l a .  4 t h  DCA J u n e  8 ,  1 9 8 8 )  

( A p p e n d i x )  d o e s  - n o t  e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t  w i t h  t h e  

d e c i s i o n s  of t h i s  H o n o r a b l e  C o u r t .  R a t h e r  t h e  F o u r t h  Dis t r ic t  

e x p r e s s l y  r e l i e d  o n  t h i s  C o u r t ' s  h o l d i n g  i n  H a l l  v .  S t a t e ,  517 

So .d  6 9 2  ( F l a .  1 9 8 8 )  t o  r e a c h  t h e  correct r e su l t  t h a t  t h e  t r i a l  

cour t  r e v e r s i b l y  e r r e d  i n  d e p a r t i n g  from R e s p o n d e n t ' s  g u i d e l i n e s  

s e n t e n c e  r a n g e .  
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I n  H a l l  t h i s  C o u r t  r e v i e w e d  a d e p a r t u r e  b a s e d  i n t e r  a l i a ,  

o n  "a s p e c i a l  p o s i t i o n  of t r u s t  w i t h i n  t h e  fami ly  u n i t . "  T h i s  

C o u r t  h e l d  t h a t  u s e  of f a m i l i a l  a u t h o r i t y  was a n  i n v a l i d  r e a s o n  

for  d e p a r t u r e ,  s t a t i n g :  

T h e r e  are ,  of c o u r s e ,  some cases of c h i l d  a b u s e  
which occur o u t s i d e  t h e  f a m i l y  u n i t .  However  
s i n c e  t h e  u s e  of f a m i l i a l  a u t h o r i t y  e x i s t s  i n  
so many c h i l d  a b u s e  cases ,  i t s  a d v e r s e  e f f e c t  
may h a v e  b e e n  t a k e n  i n t o  c o n s i d e r a t i o n  i n  t h e  
s e t t i n g  o f  t h e  g u i d e l i n e  r a n g e s  f o r  t h a t  
o f f e n s e .  I n  a n y  e v e n t ,  t o  p e r m i t  a b u i l t - i n  
b a s i s  f o r  d e p a r t u r e  i n  so many c h i l d  a b u s e  
cases  w o u l d  b e  c o n t r a r y  t o  t h e  p u r p o s e  a n d  
s p i r i t  o f  t h e  s e n t e n c i n g  g u i d e l i n e s .  

I d .  a t  6 9 5 .  S e e  a l s o  E l d r i d g e  v .  S t a t e ,  1 3  F.L.W. 1 0 4 2  

( F l a .  5 t h  DCA Apr. 28 ,  1 9 8 8 ) .  

- 

T h e  c o n t r a r y  lower c o u r t  d e c i s i o n s  c i t e d  b y  P e t i t i o n e r ,  

J a k u b o w s k i  v .  S t a t e ,  494 So.2d 277 ( F l a .  2d DCA 1 9 8 6 ) ;  J e f f e r s o n  

v .  S t a t e ,  489  S o . 2 d  8 6 0  ( F l a .  1st DCA 1 9 8 6 ) ;  R o s s  v. S t a t e ,  478 

So .2d  4 8 0 ,  481-482 ( F l a .  1st DCA 1 9 8 5 ) ;  W i l l i a m s  v. S t a t e ,  462 

So.2d 36 ,  37  ( F l a .  1st DCA 1 9 8 4 ) ,  r e v .  d e n i e d ,  471  So.2d 4 4  (F l a .  

1 9 8 5 )  and Stewart  v. S t a t e ,  489 So.2d 176  ( F l a .  1st DCA 1 9 8 6 )  are  

no  l o n g e r  v i a b l e .  Hence a n  a b u s e  of family t r u s t  c a n  n o t  be used  

t o  d e p a r t  i n  a " c h i l d  a b u s e "  case. H a l l .  I n  D a v i s  v. S t a t e ,  517 

So .2d  6 7 0  ( F l a .  1 9 8 7 ) ,  t h e  d e f e n d a n t  was c o n v i c t e d  of s e c o n d  

- 

d e g r e e  murder .  

R e s p o n d e n t  a l s o  seeks  j u r i s d i c t i o n  b e c a u s e  o f  a n  a l leged  

c o n f l i c t  w i t h  o t h e r  d i s t r i c t  courts of appea l  w h i c h  h a v e  recog- 

n i z e d  " v u l n e r a b i l i t y "  b a s e d  on  t h e  y o u t h f u l  and t e n d e r  a g e  of t h e  

v i c t i m .  F i r s t  t h i s  C o u r t  i n  W i l l i a m s  v.  S t a t e ,  492  So.2d 1308 

- 5 -  



( F l a .  1 9 8 6 )  f o u n d  t h a t  v u l n e r a b i l i t y  of a s l e e p i n g  s t a b b i n g  

v i c t i m  - n o t  s u f f i c i e n t  t o  j u s t i f y  d e p a r t u r e .  S e c o n d  i t  i s  a 

f u n d a m e n t a l  p r i n c i p l e  of s e n t e n c i n g  g u i d e l i n e s  l a w  t h a t  a n  

i n h e r e n t  component of t h e  o f f e n s e  c a n  n o t  be used t o  d e p a r t  from 

t h e  p r e s u m p t i v e  g u i d e l i n e s  s e n t e n c e  r a n g e .  S t a t e  V. M i s c h l e r ,  

4 8 8  So .2d  5 2 3 ,  5 2 6  ( F l a .  1 9 8 6 ) ,  L e r m a  v .  S t a t e ,  497 So.2d 736 

( F l a .  1 9 8 6 ) .  A l l  c h i l d r e n  a r e  v u l n e r a b l e  t o  a d u l t s .  A s  t h e  

S e c o n d  D i s t r i c t  i n  o n e  case r e l i e d  upon  b y  P e t i t i o n e r  f o r  

" c o n f l i c t "  j u r i s d i c t i o n  s t a t e d :  " S t a n d i n g  a l o n e  t h e  t e n d e r  age of 

t h e  v i c t i m  c o u l d  be s a i d  t o  be a n  i n h e r e n t  c o m p o n e n t  of t h e  

o f f e n s e  c h a r g e d  a n d  t h u s  an  impermissible r e a s o n  for  d e p a r t u r e .  

S t a t e  v .  M i s c h l e r ,  4 8 8  So .2d  5 2 3  ( F l a .  1 9 8 6 ) . "  J akubowsk i  v .  

S t a t e ,  4 9 4  So .2d  2 7 7 ,  2 7 9  ( F l a .  2d DCA 1 9 8 6 ) .  The  Jakubowsk i  

c o u r t ' s  f u r t h e r  c o n c l u s i o n  t h a t  v u l n e r a b i l i t y  c o u p l e d  w i t h  a n  

a b u s e  of t r u s t  "might  b e  v a l i d  i f  s u f f i c i e n t l y  a r t i c u l a t e d "  i s  

now e r r o n e o u s  i n  l i g h t  of H a l l .  

Two o t h e r  c a ses  c i t e d  b y  P e t i t i o n e r  fo r  " c o n f l i c t "  j u r i s -  

d i c t i o n  o n  t h e  b a s i s  o f  v u l n e r a b i l i t y  a r e  n o t  o n l y  w r o n g l y  

d e c i d e d  b u t  a l so  d i s t i n g u i s h a b l e .  I n  Coleman v.  S t a t e ,  515 So.2d 

313 ,  315 ( F l a .  2d DCA 1 9 8 7 )  t h e  d e f e n d a n t  w a s  c o n v i c t e d  of s e c o n d  

d e g r e e  m u r d e r  n o t  a " c h i l d  a b u s e "  case. And i n  Cromer V. S t a t e ,  

5 1 4  So .2d  4 1 6 ,  4 1 7  ( F l a .  1st D C A  1 9 8 7 )  t h e  d e f e n d a n t  was con- 

v i c t e d  of  f a l s e  i m p r i s o n m e n t .  Hence  t h e  M i s c h l e r  r u l e  invoked  

h e r e  would n o t  b e  a p p l i c a b l e  t o  t h o s e  crimes. 

T h e r e f o r e  P e t i t i o n e r ' s  p e t i t i o n  for  r e v i e w  s h o u l d  b e  d e n i e d .  
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CONCLUSION 

Based upon the foregoing Argument and the authorities cited 

herein, Respondent respectfully requests this Honorable Court to 

deny Petitioner's petition for review. 

Respectfully submitted, 

RICHARD L. JORANDBY 
Public Defender 
15th Judicial Circuit of Florida 
The Governmental Center/9th Floor 
301 North Olive Avenue 
West Palm Beach, Florida 33401 
(407) 820-2150 

&, @8LJ4x-  N'I'HONY CALVELLO 

I . Assistant Public Defender 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy hereof has been furnished to 

RICHARD BARTMON, Assistant Attorney General, Elisha Newton 

Dimick Building, Suite 204, 111 Georgia Avenue, West Palm Beach, 

Florida, 33401 by courier this 2% day of July, 1988. 
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