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PREFACE 

This is a certified question proceeding. The 

plaintiff in a personal injury action appealed a final 

judgment for the defendant and the denial of plaintiff's 

post-trial motions. The Fourth District Court of Appeal 

affirmed the final judgment, with one judge writing a 

dissenting opinion, and certified a question of great public 

importance to this court. The parties will be referred to 

as the "plaintiff" (or "Mary Rose Mazzeo") and the 

"defendant (or "The City"). The symbol "R." refers to 

record on appeal, including the trial transcript. The 

symbol "App." refers to the appendix at the end o f  this 

brief. 

the 

CERTIFIED QUESTION 

IS THE DOCTRINE OF EXPRESS ASSUMPTION OF 
RISK RESTRICTED TO EXPRESS CONTRACTS NOT 
TO SUE AND CONTACT SPORTS, OR DOES IT ALSO 
INCLUDE OTHER ACTIVITIES IN WHICH A PERSON, 
FULLY APPRECIATING THE DANGER INHERENT IN 
THE ACTIVITY, VOLUNTARILY AND DELIBERATELY 
PARTICIPATES IN THE ACTIVITY? 

iv 
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STATEMENT OF THE CASE AND FACTS 

T h i s  i s  a l a w s u i t  i n v o l v i n g  a t r a g i c  a c c i d e n t  t h a t  

o c c u r r e d  on J u l y  5 ,  1982,  a t  Swim Lake, i n  t h e  C i t y  o f  

S e b a s t i a n .  Swim Lake i s  a p u b l i c  r e c r e a t i o n  p a r k  owned and 

o p e r a t e d  by t h e  C i t y  ( R .  824, 2 0 6 ) .  The p a r k  c o n t a i n s  an  

a r t i f i c i a l  l a k e  ( R .  869, 682, 2 2 6 - 2 2 7 ) ,  a l o n g  w i t h  p lay-  

ground equipment ,  a p a v i l i - a n ,  and v a r i o u s  p i c n i c  t a b l e s  

( R .  132,  2 1 6 )  and a wooden dock t h a t  e x t e n d s  38 f e e t  o u t  

o n t o  t h e  l a k e .  (R.  102, 2 1 1 ,  2 6 2 ) .  The dock w a s  b u i l t  as  a 

p l a t f o r m  f o r  p e o p l e  t o  walk o u t  on t h e  l a k e  r a t h e r  t h a n  f o r  

b o a t s  s i n c e  t h e r e  i s  no b o a t i n g  a c t i v i t y  i n  t h e  l a k e .  ( R .  

5 8 7 ) .  The dock i s  e l e v a t e d  a b o u t  2 1 / 2  t o  3 f e e t  above t h e  

water. (R .  2 1 2 ) .  

1 

The C i t y  a d m i t t e d  it w a s  aware t h a t  p e o p l e  f r e q u e n t l y  

d l v e  o f f  t h e  dock i n t o  t h e  l a k e .  ( R .  2 0 7 ,  218) .  There  w a s  

a d d i t i o n a l  e v i d e n c e  and pho tographs  showing t h i s  t o  be a 

f r e q u e n t  o c c u r r e n c e  a t  Swim Lake. (R .  1 0 2 ,  1 2 2 ,  555, 677  

The Mayor of  t h e  C i t y  t e s t i f i e d  a t  t r i a l  t h a t  even he  and 

h i s  own c h i l d r e n  f r e q u e n t l y  jumped o f f  t h e  dock i n t o  Swim 

Lake. ( R .  209-211). A t  t h e  end o f  t h e  dock t h e  w a t e r  w a s  

o n l y  3 t o  4 f e e t  deep.  (R .  2 1 2 ,  2 6 2 ) .  

I n  1 9 7 9  (several y e a r s  b e f o r e  t h e  i n j u r y  t o  t h i s  

1. The F o u r t h  D C A ' s  m a j o r i t y  o p i n i o n  (App, A-2) states  

Although t h e  r e c o r d  i n d i c a t e s  
t h e r e  w a s  no b o a t i n g  on t h e  l a k e  because t h e  l a k e  i s  t o o  
s h a l l o w  f o r  b o a t i n g  a c t i v i t y .  
t h e r e  w a s  no b o a t i n g  a c t i v i t y  on t h e  l a k e  (R.  5871, w e  do 
n o t  b e l i e v e  t h e  r e c o r d  i n d i c a t e s  t h e  r e a s o n  f o r  t h a t .  

-1- 
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P l a i n t i f f )  t h e  C i t y  r ece ived  correspondence from i t s  insuranc 

carrier,  Aetna Insurance  Coqpany, s t a t i n g  t h a t  a s a f e t y  i n-  

s p e c t i o n  performed by t h e  car r ier  d i s c l o s e d  some areas t h a t  

should be a t t ended  t o ;  one of which w a s  t h a t  t h e  C i t y  should 

erect  "no d iv ing"  s i g n s  on t h e  dock a t  Swim Lake and should 

cons ide r  providing l i f e g u a r d  s e r v i c e s .  ( R .  219-221, 731) * 

I n i t i a l l y  t h e  C i t y  p u t  up "no d iv ing"  s i g n s  on t h e  dock 

pursuant  t o  Aetna ' s  sugges t ion  b u t  t hey  w e r e  o c c a s i o n a l l y  

removed by unknown people.  ( R .  230-231). 

Eventua l ly ,  i n s t e a d  of n a i l i n g  up s i g n s  t h e  C i t y  used a 

s t e n c i l  and p a i n t e d  t h e  words "no div ing"  on t h e  f l o o r  of thc 

dock i t s e l f .  The Mayor of t h e  C i t y  admi t ted  a t  t r i a l  t h a t  t l  

r eason  f o r  t h e  s t e n c i l  w a s  because "we assumed t h a t  t h e r e  

would be people d iv ing  o f f  t h e  dock" and because t h e  C i t y  

knew it w a s  dangerous t o  d i v e  from t h e  dock. (Re 218). How€ 

t h e  C i t y  used whi te  p a i n t  t o  p a i n t  t h e  l e t te rs  on a whi te  

sunbleached wooden dock and t h e  tes t imony w a s  uncont rad ic ted  

t h a t  by t h e  t i m e  of t h e  1982 a c c i d e n t  t h e  p a i n t  had weatherec 

and t h e  words w e r e  faded and obscured.  (R.  266-267, 509-510, 

584, 587). There w e r e  no o t h e r  "no d iv ing"  s i g n s  pos ted  on 

t h e  dock o r  anywhere else around t h e  l a k e  on t h e  day of t h e  

a c c i d e n t .  ( R .  117, 122, 135, 217, 555-556, 558, 640).L The 

2. The Fourth  D C A ' s  m a j o r i t y  op in ion  (App. A-2) s t a t e s  
t h a t  "no d iv ing"  s i g n s  were e x h i b i t e d  i n  v a r i o u s  p l a c e s  from 
t i m e  t o  t i m e  by t h e  C i t y .  However, t h e  evidence a t  t r i a l  w a s  
uncont rad ic ted  t h a t  t h e r e  w e r e  no such s i g n s  pos ted  on t h e  
dock o r  around t h e  l a k e  on t h e  day of t h e  a c c i d e n t  ( o t h e r  
t han  t h e  faded "no d iv ing"  s t e n c i l  on t h e  dock i t s e l f ) ,  nor 
when t h e  a r e a  w a s  i n spec t ed  a few days  l a t e r  ( R .  217). 

-2- 



only  s i g n  pos ted  was one i n  t h e  p a v i l i o n  which s a i d  " s w i m  ai 

your own r i s k . "  ( R .  1 2 2 ,  2 1 6 ,  6 4 0 ) ,  There w e r e  a l so  no 

l i f e g u a r d s  p r e s e n t .  ( R .  6 2 9 ) .  

The on ly  s a f e t y  e x p e r t  t o  t e s t i f y  on t h e  s u b j e c t  a t  t r i a l  

(Ronald Dale) w a s  of t h e  op in ion  t h a t  it c o n s t i t u t e s  a 

dangerous c o n d i t i o n  t o  main ta in  a p la t form 2 1 / 2  f e e t  over  

t h e  s u r f a c e  of w a t e r  on ly  45 t o  4 8  inches  deep. ( R ,  264-2661 

The minimum recommended dep th  of w a t e r  under such a p la t form 

would be 8 1 / 2  f e e t  deep. ( R .  265) .  The C i t y  admi t t ed ly  

knew through i t s  Mayor) t h a t  a dangerous c o n d i t i o n  e x i s t e d .  

( R .  2 8 ) .  

The p o t e n t i a l  danger became a r e a l i t y  on J u l y  5,  1982, 

when Mary Rose Mazzeo, who w a s  then  29  y e a r s  o l d  (R .  4301, 

and a mother of t w o  c h i l d r e n  ( R .  5 5 0 ) ,  dove i n t o  t h e  l a k e  

from t h e  p la t form and broke he r  neck when she s t r u c k  he r  

head on t h e  bottom. ( R .  1 6 6 ,  1 7 7 ) .  

When Mary Rose Mazzeo ( t h e  P l a i n t i f f )  a r r i v e d  a t  Swim 

Lake wi th  James Rober ts  and her  two c h i l d r e n  t h e r e  w e r e  

about  25 o t h e r  people  around t h e  l a k e  area. ( R .  132-133). 

Mary, James and t h e  c h i l d r e n  swam and jumped o f f  t h e  dock foi 

a whi le  be fo re  t h e  a c c i d e n t  happened. ( R .  134 ) .  

There w a s  a c o n f l i c t  i n  t h e  evidence concerning t h e  

e v e n t s  t h a t  occur red  j u s t  be fo re  t h e  P l a i n t i f f ' s  f a t e f u l  divc 

i n t o  t h e  w a t e r .  A w i tnes s  (Linda Martino) t e s t i f i e d  she 

observed t h e  e v e n t s  t h a t  occur red  from a vantage p o i n t  about  

50 f e e t  away from where P l a i n t i f f  dove i n t o  t h e  lake .  (R.  

6 0 2 ,  618-619). M s .  Martino t e s t i f i e d  t h a t  P l a i n t i f f  had beer 

-5 -  
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s tanding  i n  t h e  w a t e r  a t  t h e  end of t h e  dock be fo re  t h e  

a c c i d e n t  wi th  James Rober ts  who was t r y i n g  t o  teach  P l a i n t i f f  

daughter  how t o  d i v e  i n t o  t h e  w a t e r .  M s .  Martino t e s t i f i e d  

t h a t  James Rober ts  t o l d  P l a i n t i f f  t o  g e t  up on t h e  dock and 

show her  daughte r  how t o  d ive ;  whereupon P l a i n t i f f  i n i t i a l l y  

d i d  n o t  want t o  and s a i d ,  " I t ' s  no t  deep enough;" b u t  she  

l a t e r  c a p i t u l a t e d  and dove i n t o  t h e  wate r .  ( R .  603, 606-608) 

James Rober ts  t e s t i f i e d  a t  t r i a l  and d i sag reed  wi th  M s .  

Martino. H e  denied t h a t  P l a i n t i f f  s a i d  anything about t h e  

water n o t  being deep enough t o  d ive .  ( R .  139). P l a i n t i f f  

t e s t i f i e d  she  had no r e c o l l e c t i o n  about s t and ing  i n  t h e  water 

a t  t h e  end of t h e  dock ( R .  558, 576) nor about  saying any th i r  

t o  James Rober ts  about  t h e  w a t e r  being t o o  shal low t o  d ive .  
3 (R .  577-578). 

A s  a r e s u l t  of t h e  a c c i d e n t  t h e  P l a i n t i f f  has  become an 

"incomplete C-5 quadr ip l eg i c . "  (R.  159, 164, 165, 311). 

This  r e s u l t e d  from a f r a c t u r e  of t h e  C-3, t h e  C-3/4, and t h e  

C-5 v e r t i b r a e  ( R .  312). A f t e r  t i m e  and phys i ca l  therapy  

P l a i n t i f f  has  gained back c e r t a i n  l i m i t e d  f unc t ion  of her  

l imbs on one s i d e  and i s  now a " f u n c t i o n a l  hemiplegic."  

( R .  339). 

The P l a i n t i f f  sued t h e  C i t y  f o r  main ta in ing  a dangerous 

cond i t i on  and n e g l i g e n t  f a i l u r e  t o  warn (R .  820-822; 870). 

3. For purposes of t h i s  appeal  w e  accep t ,  a s  w e  must,  
t h e  tes t imony of M s .  Martino.  W e  s imply p o i n t  o u t  t h e  
c o n f l i c t  t o  g i v e  a complete and a c c u r a t e  synops is  of t h e  
tes t imony a t  t r i a l .  

-4- 
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I t  w a s  P l a i n t i f f ' s  p o s i t i o n  t h a t  t h e  C i t y  should have made 

t h e  area nex t  t o  t h e  p la t form s a f e  f o r  d iv ing  i n s t e a d  of  j u s t  

main ta in ing  a faded "no d iv ing"  s t e n c i l  on t h e  f l o o r  of t h e  

wooden dock, and t h a t  t h e  warning i t s e l f  was i n s u f f i c i e n t .  

The C i t y  a l l e g e d  as  a n  a f f i r m a t i v e  defense  t h a t  P l a i n t i f f  

v o l u n t a r i l y  exposed h e r s e l f  t o  a known r i s k  and t h e r e f o r e  

he r  a c t i o n  should e i t h e r  be ba r r ed  e n t i r e l y  o r  he r  recovery  

should be p r o p o r t i o n a t e l y  diminished.  (R .  8 2 4- 8 2 5 ) .  A f t e r  

t h e  p r e s e n t a t i o n  of a l l  t h e  evidence t h e  C i t y  reques ted  t h e  

lower c o u r t  t o  i n s t r u c t  t h e  j u r y  on exp res s  assumption of thc 

r i s k  (as  w e l l  a s  on comparative neg l igence)  based on a c a s e  

from t h e  F i r s t  DCA which ana log izes  d iv ing  t o  a c o n t a c t  spor t  

( R .  656- 657) .  The C i t y  argued t h a t  t h e  c o n t a c t  s p o r t  cases 

should a l so  apply t o  any " a b e r r a n t  form of p a r t i c i p a t i o n  i n  E 

r e c r e a t i o n a l  a c t i v i t y ,  . notwi ths tanding  t h e  f a c t  t h a t  

d iv ing  i s  of course  no t  a contac t  s p o r t  and invo lves  no othev 

p a r t i c i p a n t s . "  ( R .  6 6 1 ) .  Over P l a i n t i f f ' s  o b j e c t i o n  (R.  6 6 ;  

t h e  l o w e r  c o u r t  decided t o  allow t h e  defense  of exp res s  

assumption of t h e  r i s k  t o  go t o  t h e  j u r y ,  b u t  expressed 

g r e a t  r e l u c t a n c e  i n  doing so: 

The Court:  I a m  s t i l l  d i s t u r b e d  about  it. 
I mean I am not  s u r e  t h e  Supreme 
Court  w i l l  uphold t h a t .  They 
may l i m i t  exp re s s  assumption of 
r i s k  t o  c o n t a c t  s p o r t s  because 
i t ' s  based on a c o n t r a c t u a l  
r e l a t i o n s h i p .  I a m  n o t  s u r e  you 
can say t h a t  d iv ing  o r  any non- 
c o n t a c t  s p o r t  you a r e  c o n t r a c t u a l l y  
agree ing  t o  t h e  assumption of 
r i s k .  

-5- 
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Well, I am going to give your 
instruction, but I am worried 
about it. But I feel 1 have 
[to] give it, and that's 
instruction 3.8 (R. 661 -662 )  

* * * 

I wouldn't be surprised at 
all if the Supreme Court held 
that in non-contact sports even 
if it could be express assumption 
of risk that it merges in 
comparative negligence. (R, 6 6 7 ) .  

Since the possibility of reversal on appeal was recognize 

at trial, the lower court suggested that the verdict form 

allow the jury to answer all questions including the percen- 

tage of comparative negligence, amount of damages, etc., ever 

if the jury should answer ''yes" to the assumption of risk 

question. In that way, if the case was reversed on appeal il 

would not need to be retried, (R. 6 6 7- 6 6 8 ) .  However, the 

city objected on grounds that it would confuse the jury so 

the lower court did not press it. (R. 6 6 8 - 6 6 9 ) .  

The case was submitted to the jury on the dual theories 

of whether the City was negligent in failing to maintain the 

park in a reasonably safe condition for its invitees, and 

whether it negligently failed to warn about a dangerous 

condition. (R. 736 ,  6 6 2 ) .  The jury was first instructed on 

the assumption of risk defense (R. 7 3 7 ) ,  and then instructed 

that if they found both Plaintiff and the City negligent the 

court would reduce the award by the proper percentage. (R. 

738,  7 4 0- 7 4 1 ) .  Then the jury was instructed that if they 

answered question # 2  (on assumption of risk) "yes," their 
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v e r d i c t  w a s  f o r  t h e  C i t y  and t h e y  s h o u l d  proceed no f u r t h e r  

e x p e c t  t o  s i g n  t h e  v e r d i c t  and r e t u r n  it t o  t h e  courtroom, 

( R .  7 4 2 ) .  Then t h e y  w e r e  i n s t r u c t e d  i f  t h e y  found P l a i n t i f f  

n e g l i g e n t  t o  any d e g r e e  t h e  c o u r t  would j u s t  r educe  h e r  

damages. (R .  7 4 3 ) .  P l a i n t i f f  a g a i n  o b j e c t e d  t o  t h e  

assumpt ion  of  r i s k  d e f e n s e .  ( R .  7 4 7 ) .  

The j u r y  w a s  confused when it r e t i r e d  t o  d e l i b e r a t e  and 

it came back a g a i n  t o  t h e  c o u r t  w i t h  a r e q u e s t  t o  c l a r i f y  t h e  

i n s t r u c t i o n s  concern ing  t h e  assumpt ion  of  r i s k  d e f e n s e .  The 

j u r y ' s  n o t e  t o  t h e  c o u r t  s t a t e d :  "Reading t h e  i n s t r u c t i o n s  

g i v e n  seems t o  c o n t r a d i c t  q u e s t i o n  2 .  I f  w e  f i n d  b o t h  

p l a i n t i f f  and d e f e n d a n t  n e g l i g e n t ,  do  w e  a s s i g n  a p e r c e n t a g e  

of  n e g l i g e n c e ,  o r  j u s t  s i g n  and d a t e  t h e  v e r d i c t ? "  ( R .  7 4 9 ) .  

The j u r y  w a s  under  t h e  i m p r e s s i o n  t h a t  by answer ing "yes"  t o  

q u e s t i o n s  1 and 2 t h e y  would be f i n d i n g  b o t h  p l a i n t i f f  and 

d e f e n d a n t  n e g l i g e n t .  The l o w e r  c o u r t  acknowledged t h a t  t h e  

j u r y  w a s  o b v i o u s l y  confused  a b o u t  e x p r e s s  assumpt ion  o f  t h e  

r i s k  ( R .  7 4 9 ) ,  and t h a t  t h i s  i s  why t h e  c o u r t  had s e r i o u s  

q u e s t i o n s  a b o u t  t h e  assumpt ion  o f  r i s k  d e f e n s e  i n  a case of 

t h i s  s o r t .  The c o u r t  s t a t e d  , "1 t h i n k  i t ' s  v e r y  c o n f u s i n g .  

and I know i t ' s  more c o n f u s i n g  t o  a j u r y . "  (R.  7 5 2 ) .  The 

lower c o u r t  t h e n  r e- r e a d  t o  t h e  j u r y  t h e  same i n s t r u c t i o n s  

t h a t  had confused them t h e  f i r s t  t i m e ;  i n c l u d i n g  t h e  compara- 

t i v e  n e g l i g e n c e  i n s t r u c t i o n s .  ( R .  755-757). The j u r y  t h e n  

r e t i r e d  a g a i n  and f i n a l l y  r e t u r n e d  w i t h  a verd ic t .  

The j u r y  found t h a t  t h e r e  w a s  - n e g l i g e n c e  on t h e  p a r t  o f  

t h e  C i t y  which caused p l a i n t i f f ' s  damages, however t h e  j u r y  

-7- 
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Is0 found an exp res s  assumption of t h e  r i s k  by answering 

yes" t o  t h e  second ques t ion  on t h e  v e r d i c t  form. 

94). 

l e av ing  t h e  rest of it b l a n k ) .  

or  a new t r i a l  and t h e  c o u r t  r e se rved  r u l i n g  u n t i l  w r i t t e n  

(R.  760, 

The j u r y  then  j u s t  s igned and da t ed  t h e  v e r d i c t  

P l a i n t i f f  immediately moved 

, o t i ons  were rece ived .  ( R .  762). 

Three days  a f t e r  t h e  v e r d i c t  t h e  c l e r k  of t h e  c o u r t  f i l e c  

in a f f i d a v i t  s t a t i n g  t h a t  she  had been informed by one of tht 

u r o r s  t h a t  t h e  e n t i r e  j u r y  thought t h a t  i t s  job  was t o  

lecide  t h e  q u e s t i o n  of negl igence and t h a t  t h e  c o u r t  would 

ippor t ion  t h e  percentage of f a u l t  and dec ide  t h e  d o l l a r  

imount of damages. ( R ,  896; see a l s o  Appendix "B" t o  t h i s  

x i e f ) .  

neaning of t h e  v e r d i c t .  

The j u r o r  w a s  "shocked" when t h e  c l e r k  t o l d  he r  t h e  

(Appendix "B") . 
P l a i n t i f f  t ime ly  served motions f o r  new t r i a l  on t h e  

i s s u e  of damages and apport ionment of f a u l t  on ly  ( R .  901) o r  

3 l t e r n a t i v e l y  on a l l  i s s u e s  ( R .  900, 775). 

i n t e r e d  f i n a l  judgment f o r  t h e  C i t y  ( R .  916), and denied 

p l a i n t i f f ' s  m o t i o n  f o r  new t r i a l  ( R .  920-921). 

c o u r t ' s  o r d e r  denying a new t r i a l  states: 

The t r i a l  c o u r t  

The t r i a l  

A s  t o  t h e  a p p l i c a t i o n  of t h e  defense  of 
exp res s  assumption of t h e  r i s k ,  t h e  
c o u r t  f i n d s  t h i s  t o  be  a close and 
d i f f i c u l t  ques t ion .  However, t h e  c o u r t  
f i n d s  t h a t  t h e  ca se  of Robbins v Department 
of Na tu ra l  Resources, 468 So.2d 1041 
( F l a .  App. l z  D i s t .  1985) i s  a p p l i c a b l e  
and c o n t r o l l i n g .  
very  s i m i l a r  t o  t h e  f a c t s  i n  t h i s  case. 
Although it may be an unwarranted 
ex t ens ion  of t h e  d o c t r i n e  of exp res s  
assumption of t h e  r i s k  beyond what was 
envis ioned  by t h e  Supreme Court  i n  

The f a c t s  i n  Robbins are 
7- 
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Kuehner v Green, 436 So.2d 78 (Flq. 1983), 
this court is bound to follow it. Stateh v 
Hayes, 333 So.2d 51 (Fla. App. 4th DCA 1976). 

(R. 920-921. See also R. 817). 

On appeal to the Fourth DCA, the issue was framed as 

follows: 

Whether the doctrine of express assumption 
of the risk applies as a complete bar to a 
premises liability case such as this one, 
which does not involve contact sports, nor 
a contractual waiver of liability, nor 
any reliance by the defendant on the 
conduct of the plaintiff ?4 

The Fourth DCA, in a 2 to 1 decision, held: 

We believe . . . that express assumption 
of risk as a complete defense is not 
limited to contact sports or express 
contracts not to sue. [citing a prior 
Fourth DCA case], Lest there be any 
doubt as to this court's stance, we so 
align ourselves with that position 
at this time. 

The Fourth DCA certified the question to this court as an 

issue of great public importance. Judge Stone wrote a 

dissenting opinion in which he expressed the belief that the 

majority was improperly extending the doctrine created by 

this court in Kuehner v Green, infra, to a fact situation 

which is not analogous to Kuehner. (App. A-9 and 10). Judg( 

4. A second issue wqs also raised on appeal by the 
plaintiff concerning the trial court's refusal to re-instruci 
the jury that a finding of assumption of risk will mean that 
plaintiff obtains no recovery against the City; and the 
trial court's refusal to allow plaintiff to interview the 
juror who had stated to the clerk that the entire jury mis- 
understood the verdict. Since that falls outside the 
question certified to this court we are not separately raisii 
it as an independent issue in this brief. However, we belie1 
it is still relevant in that it reflects the impropriety of 
instructing the jury on both assumption of risk and compara- 
tive negligence in a case of this nature. 
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; tone opined t h a t  t h e  i s s u e  f o r  t h e  j u r y  i n  t h i s  case i s  

:omparative neg l igence  r a t h e r  t han  assumption of r i s k .  

This  c o u r t  has  t e n t a t i v e l y  accepted j u r i s d i c t i o n  t o  

inswer t h e  c e r t i f i e d  ques t ion  and d i r e c t e d  t h e  p a r t i e s  t o  

f i le  b r i e f s  on t h e  m e r i t s .  

:ase 

loes 

SUMMARY OF ARGUMENT 

This  i s  a premises l i a b i l i t y  case ( n o t  a c o n t a c t  s p o r t  

and even i f  P l a i n t i f f  knew t h e  dep th  of t h e  w a t e r ,  t h a t  

n o t  d imin ish  t h e  C i t y ' s  du ty  t o  main ta in  s a f e  premises.  

:t on ly  goes t o  t h e  concomitant  du ty  t o  warn of a dangerous 

:ondi t ion.  P l a i n t i f f ' s  knowledge of a p o t e n t i a l  danger on 

:he premises  merely raises  a comparative negl igence i s s u e ,  

l o t  a complete defense .  

This  c o u r t  has  he ld  t h a t  assumption of t h e  r i s k  has  been 

ierged i n t o  comparative neg l igence ,  except  f o r  an exp res s  

: o n t r a c t u a l  assumption of r i s k ,  o r  where consen t  i s  e x h i b i t e d  

tnd r e l i e d  on by p a r t i c i p a t i n g  i n  a c o n t a c t  s p o r t .  The 

:on t ac t  s p o r t  except ion  i s  premised on P l a i n t i f f ' s  consen t  

10 have o t h e r  p a r t i c i p a n t s  (who a r e  r e l y i n g  on such consen t )  

mgage him i n  bod i ly  c o n t a c t  which would be deemed t o r t i o u s  

inder o t h e r  c i rcumstances  and which may i n j u r e  him. That  

: a t i ona l e  i s  t o t a l l y  absen t  i n  t h i s  case. The C i t y  has  never 

:laimed t o  have r e l i e d  on t h e  P l a i n t i f f  assuming any 

) a r t i c u l a r  r i s k .  This  c o u r t  has  n o t  extended t h e  d o c t r i n e  

my f a r t h e r  than  t h e  c o n t a c t  s p o r t  s c e n a r i o  and has  most 

- ecen t ly  narrowed t h e  d o c t r i n e  i n  a premises I i a b i h t v  c a s e -  
. .  

-10- 



There are t w o  a p p l i c a b l e  cases from t h i s  c o u r t  on t h i s  

s u b j e c t  and t h e  p r e s e n t  case i s  much closer t o  t h e  Ashcrof t  

zase than  it i s  t o  t h e  Kuehner case. The D i s t r i c t  Cou r t  of 

4ppeal c a s e s  which have extended t h e  contact  s p o r t  excep t ion  

to cover any " a b e r r a n t  form of p a r t i c i p a t i o n  i n  a recreationa 

x t i v i t y "  have taken t h i s  except ion  f a r  beyond t h e  p o i n t  

author ized by t h i s  c o u r t .  

Also,  i n  o r d e r  f o r  exp res s  assumption of r i s k  t o  apply  

the  p l a i n t i f f  m u s t  s u b j e c t i v e l y  r ea l i ze  a t  l eas t  t h e  hazard 

3f s e r i o u s  i n j u r y  and n o t  j u s t  t h e  r i s k  of a scrape on t h e  

nose o r  s i m i l a r  t r i v i a l  i n j u r y .  There was no evidence i n  t h i  

zase t h a t  P l a i n t i f f  s u b j e c t i v e l y  recognized t h e  s e v e r i t y  of 

the  r i s k ,  and t h e  j u r y ' s  v e r d i c t  makes no such f i n d i n g .  The 

J e r d i c t  would n o t  be s u f f i c i e n t  t o  prec lude  a l l  recovery even 

i f  exp res s  assumption of r i s k  d i d  apply  t o  a c a s e  l i k e  t h i s .  

ARGUMENT 

QUESTION CERTIFIED: 

I S  THE DOCTRINE OF EXPRESS ASSUMPTION OF 
RISK RESTRICTED TO EXPRESS CONTRACTS NOT 
TO SUE AND CONTACT SPORTS, OR DOES I T  ALSO 
INCLUDE OTHER ACTIVITIES I N  WHICH A 
PERSON, FULLY APPRECIATING THE DANGER 
INHERENT I N  THE ACTIVITY,  VOLUNTARILY 
AND DELIBERATELY PARTICIPATES I N  THE 
ACTIVITY ? 

The ques t ion  c e r t i f i e d  by t h e  Four th  DCA i s  a f a i r  s ta te-  

n e n t  of t h e  i s s u e ,  b u t  it can be improved upon because it 

D m i t s  a few important  d e t a i l s .  W e  p r e f e r  t h e  s ta tement  of  

the  i s s u e  as  w e  had framed it be fo re  t h e  Four th  DCA (see p. 9 

-11- 
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standard f o r  a p u b l i c  playground.)  I t  t h e r e f o r e  bears 

repeat ing t h a t  Swim Lake i s  n o t  a natural condi t ron ;  it w a s  

2xcavated and t h e  wooden dock w a s  l a te r  b u i l t  a long w i t h  

i i c n i c  t a b l e s ,  a p a v i l i o n ,  e tc . ,  as  p a r t  of a p u b l i c  

i t t r a c t i o n .  A f i n d i n g  of l i a b i l i t y  i n  t h i s  case does no t  

nean t h a t  a c i t y  must p o s t  s i g n s  around every  l a k e  or  c a n a l  

T i th in  i t s  geographica l  boundar ies .  I t  a l s o  should be noted 

;hat  t h e  j u r y  - d i d  f i n d  t h e  c i t y  neg l igen t  i n  t h i s  case and 

:his appea l  does  - n o t  involve  t h e  s u f f i c i e n c y  of t h e  evidence 

30 suppor t  t h a t  f i n d i n g .  The c i t y  d i d  no t  cross appea l  on 

:hat p o i n t ,  o r  any o t h e r  p o i n t .  

The C i t y  argued t o  t h e  t r i a l  c o u r t  t h a t  exp res s  assumptio 

i f  t h e  r i s k  would a c t  as  a complete ba r  t o  t h i s  l a w s u i t  based 

in t h e  tes t imony of M s .  Martino who s a i d  she overheard 

? l a i n t i f f  say t h a t  t h e  water  w a s  t o o  shal low t o  d ive  j u s t  

3efore she dove. Even accep t ing  t h a t  tes t imony and assuming 

? l a i n t i f f  knew t h e  dep th  of t h e  w a t e r ,  t h a t  does n o t  d imin ish  

the C i t y ' s  du ty  t o  main ta in  s a f e  premises.  I t  on ly  goes t o  

the du ty  t o  warn. 

P r i o r  t o  t h i s  c a s e ,  even t h e  Fourth  DCA had he ld  t h a t  i n  

?remises l i a b i l i t y  c a s e s  t h e  p l a i n t i f f ' s  equa l  knowledge of a 

iangerous c o n d i t i o n  does n o t  a f f e c t  t h e  landowner 's  duty  t o  

na in t a in  s a f e  premises ,  b u t  it on ly  makes it unnecessary t o  

? rov ide  a warning. Passaro  v The C i t y  of Sunr i se ,  F l a . ,  415 

50.2d 1 6 2  ( F l a .  4 th  DCA 1 9 8 2 )  (Held: P l a i n t i f f ' s  knowledge 

>f t h e  danger on t h e  premises raises a c o m p a r a t h e  negl igence 

i s s u e ) .  See a l s o  Rea v Leadership  Housing, I n c . ,  312  So.2d 
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818 ( F l a .  4 th  DCA 19751, approved by t h i s  c o u r t  i n  Blackburn 

v Dorta,  348 So.2d 287 ( F l a .  1 9 7 7 ) .  I n  Blythe v W i l l i a m s ,  

356 So.2d 334 (F l a .  4 t h  DCA 1 9 7 8 )  t h e  Four th  DCA he ld  t h a t  

even though t h e  p l a i n t i f f  had admi t t ed ly  checked t h e  dep th  

of t h e  water  j u s t  be fo re  he dove i n t o  it from a swing t h a t  

was cons t ruc t ed  and mainta ined by t h e  defendant ,  it w a s  a 

comparative negl igence i s s u e .  Recent ly ,  a d i f f e r e n t  pane l  01 

t h e  Fourth  DCA s t a t e d  i n  S t e w a r t  v Boho, Inc . ,  493 So.2d 95, 

96 ( F l a .  4 th  DCA 1986):  

. where t h e  danger i s  of such a n a t u r e  
t h a t  t h e  owner should reasonably  a n t i c i p a t e  
t h a t  it creates an unreasonable  r i s k  of harm 
t o  an i n v i t e e  no twi ths tanding  a warning o r  
t h e  i n v i t e e ' s  knowledge of t h e  danger ,  
then  reasonable  care may r e q u i r e  t h a t  
a d d i t i o n a l  p recau t ions  be t aken  f o r  t h e  
s a f e t y  of t h e  i n v i t e e .  Concerning such 
hazards ,  t h e  owner can be he ld  l i a b l e  
t o  t h e  i n v i t e e  f o r  f a i l i n g  t o  exercise 
reasonable  care, even though t h e  i n v i t e e  
w a s  himself  n e g l i g e n t  i n  encounter ing 
t h e  known danqer ,  t h u s  s u b j e c t i n g  h i s  
claim t o  t h e  defense  of comparative 

1e.s.l I d .  a t  96 .  neql iqence.  .I_ 

Every o t h e r  d i s t r i c t  c o u r t  of  appeal  i n  F l o r i d a  i s  i n  

accord wi th  t h i s  p r i n c i p l e  i n  premises  l i a b i l i t y  ca ses .  

See Bennet t  v Mat t i son ,  382 So.2d 873 ( F l a .  1st DCA 1980) ;  

- Zambito v Southland Recrea t ion  c_ E n t e r p r i s e s ,  Inc . ,  383 So.2d 

989 (F l a .  2d DCA 1 9 8 0 ) ;  Heath v F i r s t  B a p t i s t  Church, 341 

So.2d 265 (F l a .  2d DCA 1 9 7 7 ) ;  Met ropol i t an  Dade County v 

Yelvington,  3 9 2  So.2d 9 1 1  ( F l a .  3d DCA 1980) ;  P i t t m a n  - v 

Volusia  County, 380 So.2d 1 1 9 2  (F l a .  5 t h  DCA 19801. 

Beginning wi th  proddc ts  l i a b i l i t y  casesp t h i s  c o u r t  

dec l a red  t h a t  t h e  d o c t r i n e  of impl ied assumption of t h e  r i s k  

- 14-  
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,as now become merged i n t o  t h e  c o n c e p t  of  compara t ive  n e g l i g e r  

.nd i s  no l o n g e r  a n  independen t  d e f e n s e  as  it once  w a s .  

, l ackburn  v Dorta, 348 So.2d 287, 2 9 1  ( F l a .  1 9 7 7 )  (Held: 

,ssumption of t h e  r i s k  i s  subsumed i n  t h e  p r i n c i p l e  of neg- 

. igence  i t s e l f ;  under  o u r  s t a n d a r d  j u r y  i n s t r u c t i o n s  t h e  

u r y  i s  i n s t r u c t e d  on n e g l i g e n c e  and " to  s p r i n k l e  t h e  term 

Issumpt ion  of r i s k  i n t o  t h e  e q u a t i o n  c a n  o n l y  l e a d  t o  confus ic  

jf t h e  j u r y . " ) . 5  See a l so  Auburn Mch. Works Co .  v J o n e s ,  366 

io.2d 1 1 6 7  ( F l a .  1979) (Held: Obviousness of  t h e  h a z a r d  i s  

lo t  a comple te  d e f e n s e  b u t  i s  merged i n t o  compara t ive  

t eg l igence  p r i n c i p l e s ) .  I n  Blackburn v Dorta, s u p r a ,  t h i s  

: o u r t  no ted :  

W e  are n o t  h e r e  concerned w i t h  e x p r e s s  
assumpt ion  of  r i s k  which i s  a c o n t r a c t u a l  
concep t  o u t s i d e  t h e  purview o f  t h i s  
Tnquiry .  . . . I n c l u d e d  wiitrhin t h e  
d e f i n i t i o n  o f  e x p r e s s  assumpt ion  of r i s k  
are e x p r e s s  c o n t r a c t s  n o t  t o  s u e  f o r  
i n j u r y  o r  loss  which may t h e r e a f b e r  be 
o c c a s i o n e d  by t h e  c o v e n a n t e e ' s  n e g l i g e n c e  
as w e l l  a s  s i t u a t i o n s  i n  which a c t u a l  
c o n s e n t  e x i s t s  such  as  where one 
v o l u n t a r i l y  p a r t i c i p a t e s  i n  a c o n t a c t  
s p o r t .  [e.s.] - I d .  a t  2 9 0 .  

T h i s  c o u r t  had o c c a s i o n  s i x  y e a r s  l a te r  t o  carve o u t  

:h is  l i m i t e d  e x c e p t i o n  t o  t h e  g e n e r a l  r u l e .  I n  Kuehner v 

; reen ,  436 So.2d 78 ( F l a .  1983)  t h e  f a c t s  i n v o l v e d  a h i g h  

; o n t a c t  s p o r t .  The p l a i n t i f f  w a s  s p a r r i n g  i n  a k a r a t e  

2 x e r c i s e  and w a s  i n j u r e d  when he  w a s  t a k e n  down by a l e g  

sweep, which i s  a common k a r a t e  maneuver. P l a i n t i f f  sued h i s  

5. I t  o b v i o u s l y  confused  t h e  j u r y  i n  t h i s  case. 
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Larate opponent. ( I t  was no t  a premises  l i a b i l i t y  case such 

is t h e  p r e s e n t  one.)  This  c o u r t  recognized t h e  d o c t r i n e  of  

2xpress assumption of t h e  r i s k  i n  t h e s e  l i m i t e d  f a c t u a l  

: i rcumstances,  and expla ined  i t s  reasoning:  

I f  c o n t a c t  s p o r t s  are t o  cont inue  t o  
se rve  a l e g i t i m a t e  r e c r e a t i o n a l  f u n c t i o n  
i n  our  s o c i e t y  exp res s  assumption of 
t h e  r i s k  must r ema in  a v i a b l e  de fense  
t o  negl igence a c t i o n s  spawned from t h e s e  
a t h l e t i c  endeavors.  

* * * 

Express assumption of r i s k ,  as  it 
a p p l i e s  i n  t h e  c o n t e x t  of c o n t a c t  s p o r t s ,  
rests upon t h e  p l a i n t i f f ' s  vo lun ta ry  
consent  t o  t a k e  c e r t a i n  chances.  Th i s  
p r i n c i p l e  may be b e t t e r  expressed i n  
t e r m s  of waiver.  . . Our j u d i c i a l  
system must p r o t e c t  t hose  who r e l y  on 4 
such a waiver and engage i n  o therwise  
p r o h i b i t e d  bod i ly  c o n t a c t s .  [e . s . ]  - Id .  a t  79- 80. 

The d o c t r i n e  of exp res s  assumption of t h e  r i s k  could 

i l so  be app l i ed  t o  i n j u r i e s  occu r r ing  dur ing  a f o o t b a l l  game 

ind, when r e s t r i c t e d  t o  such f a c t s ,  t h e  d o c t r i n e  makes s ense  

C t  i s  based on a waiver o r  e s t o p p e l  type  of conduct  on t h e  

' l a i n t i f f ' s  p a r t  and depends upon some element of r e l i a n c e  o 

;he p a r t  of t h e  defendant  who i s  a s s e r t i n g  it as  an a f f i rma-  

:ive defense .  A t h l e t e s  who engage i n  c o n t a c t  s p o r t s  must be 

i b l e  t o  r e l y  on t h e  f a c t  t h a t  t h e  o t h e r  a t h l e t e s  are assumin 

:he r i s k s  of i n j u r y  i n h e r e n t  i n  t h e  s p o r t .  Otherwise a 

Football  p l aye r  would be a f r a i d  t o  a g g r e s s i v e l y  t a c k l e  anoth  

> l a y e r .  A c o n t r a c t u a l  concept  u n d e r l i e s  t h e  d o c t r i n e  premis 

in reasonable  r e l i a n c e .  

However, i n  a case such a s  t h e  p r e s e n t  one t h e  C i t y  

-16- 
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annot c l a i m  t o  have r e l i e d  upon t h e  P l a i n t i f f  assuming any 

a r t i c u l a r  r i s k  and d iv ing  i s  n o t  a c o n t a c t  s p o r t .  Th i s  i s  

t r i c t l y  a comparative neg l igence  ca se .  

This  c o u r t  has  never extended t h e  d o c t r i n e  ( exp res s  

ssumption of r i s k )  any f a r t h e r  than  t h e  c o n t a c t  s p o r t  

c e n a r i o  i n  t h e  Kuehner case, supra .  I n  f a c t ,  t h i s  c o u r t  

as more r e c e n t l y  sought t o  p l ace  l i m i t s  on t h e  narrow 

o c t r i n e  it c r e a t e d  i n  Kuehner. 

I n  Ashcrof t  v Calder  R a c e  Course,  Inc . ,  - 4 9 2  So.2d 

309 (F l a .  1 9 8 6 )  a jockey w a s  para lyzed  i n  an a c c i d e n t  when 

ie f e l l  o f f  h i s  horse  dur ing  a ho r se race  and w a s  run over by 

mother  horse .  

:he owner of t h e  r a c e  course  a l l e g i n g  it w a s  t h e  neg l igen t  

)lacement of an  e x i t  gap on t h e  t r a c k  t h a t  caused h i s  

i cc iden t .  

H e  brought a premises  l i a b i l i t y  ac t ion  a g a i n s  

This  c o u r t  he ld  t h a t  t h e  t r i a l  judge e r r e d  by 

i s t r u c t i n g  t h e  j u r y  on assumption of  r i s k .  

ia t  when it had earl ier  adopted comparative neg l igence  i n  

Lorida and l a t e r  he ld  t h e  d o c t r i n e  of assumption of 

zrged i n t o  comparative negl igence p r i n c i p l e s ,  it on ly  carved 

it a narrow except ion  t o  t h a t  i n  t h e  Kuehner case f o r  i n j u r i  

x e i v e d  whi le  p a r t i c i p a t i n g  i n  a c o n t a c t  s p o r t  due t o  

x i d e n t s  t h a t  are i n h e r e n t  i n  t h e  r i s k  of engaging i n  such 

This  c o u r t  noted 

r i s k  

s p o r t .  That  holding d i d  n o t  immunize landowners who 

egligently main ta in  premises on which s p o r t i n g  even t s  are 

onducted. 

This  c o u r t  s t a t e d  i n  Ashcrof t :  

-17- 
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A landowner who assumes the task of 
providing the physical facility upon 
which a sport is to be played has a 
duty to exercise reasonable care to 
prevent foreseeable injury to the 
participants that includes foreseeing 
that thev mav risk a known danser in - _ _  -1 -1 d 

order to participate. If injury occurs 
due to neqliqent maintenance of the - -  
facility, the landowner may be held 
liable. Ie.s.1 Id. at 1312. - 

This court also quoted from Restatement (Second) of T a r t s  

834319 (1965) : 

Known or Obvious Dangers 

(1) A possessor of land is not liable 
to his invitees for physical harm 
caused to them by any activity or 
condition on the land whose danger 
is known or obvious to them, unless 
the possessor should anticipate the 
harm despite such knowledge or 
obviousness. Id. at 1312. [emphasis in original] - 

The most significant part of the Ashcroft case is that 

which states that an owner of land on which a sport is to be 

played has a duty to foresee that participants may even risk 

a danger they know about in order to participate, and the 

landowner must exercise reasonable care to prevent such a 

foreseeable injury. In the Ashcroft case the jury 

specifically found that the injured jockey knew about the 

location of the exit gap and "knew of the existence of the 

danger complained of, realized and appreciated the 

possibility of injury as a result of such danger, and 

voluntarily and deliberately exposed himself to the danger 

complained of."  See Ashcroft v Calder Race Course, Inc., 

464 So.2d 1250, 1251 (Fla. 3d DCA 1985). There was even a 

-18- 



p r i o r  s i m i l a r  i n c i d e n t  where a jockey w a s  i n j u r e d  and 

Ashcrof t  knew about it. I d .  a t  1 2 5 1 .  H e  even asked t h e  

r ace  course  (be fo re  he w a s  i n j u r e d )  t o  move t h e  l o c a t i o n  

c_ 

of t h e  e x i t  gap. Id .  a t  1251. The Third  DCA ( i n  a 2 t o  1 

d e c i s i o n )  be l i eved  t h i s  was s u f f i c i e n t  t o  suppor t  t h e  

_I_ 

assumption of r i s k  defense  as a complete b a r  t o  t h e  l a w s u i t ,  

however t h i s  c o u r t  d i s ag reed  and quashed t h e  Third  D C A ' s  

op in ion .  The two judge m a j o r i t y  i n  t h e  p r e s e n t  case have 

made t h e  s a m e  mis take as  t h e  Third  DCA m a j o r i t y  d i d  i n  

Ashcrof t ,  and should be quashed f o r  t h e  same reason.  - 
I n  Ashcrof t ,  i f  t h e  p l a i n t i f f  had been suing t h e  jockey 

who was r i d i n g  t h e  horse  t h a t  r a n  him over  a f t e r  he f e l l  t o  

t h e  ground, then  t h e  e lements  of waiver and r e l i a n c e  may 

war ran t  t h e  a p p l i c a t i o n  of exp res s  assumption of t h e  r i s k ,  

even though horserac ing  i s  n o t  g e n e r a l l y  thought  t o  be a 

c o n t a c t  s p o r t .  But  t h e  f a c t  t h a t  Ashcrof t  w a s  a case aga ins t  

t h e  owner of t h e  premises ,  who knew t h a t  s p o r t s  p a r t i c i p a n t s  

may r i s k  a known danger i n  o r d e r  t o  p a r t i c i p a t e  and who s t i l l  

f a i l e d  t o  make t h e  premises s a f e ,  i s  what d i s t i n g u i s h e d  t h e  

Ashcrof t  case from t h e  Kuehner ca se .  I t  i s  t h e  same th ing  

t h a t  d i s t i n g u i s h e s  t h e  p r e s e n t  case from t h e  Kuehner case 

s i n c e  t h i s  i s  a l s o  a premises l i a b i l i t y  case a g a i n s t  a 

-- 

landowner who admi t ted ly  knew t h a t  people f r e q u e n t l y  d i v e  

o f f  t h e  wooden dock i n t o  water  less than  4 f e e t  deep. 

The Fourth  DCA m a j o r i t y  op in ion  i n  t h e  p r e s e n t  case 

c i t e d  and r e l i e d  on d i c t a  from Robbins v D e p ' t .  of Natura l  

Resources, 4 6 8  So.2d 1 0 4 1  ( F l a .  1st DCA 1985)  t o  t h e  e f f e c t  

-19- 
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t h a t  exp res s  assumption of r i s k  a p p l i e s  n o t  on ly  t o  c o n t a c t  

s p o r t s  b u t  t o  a l l  a b e r r a n t  behavior  whi le  p a r t i c i p a t i n g  i n  a 

r e c r e a t i o n a l  a c t i v i t y .  (App. A-5) . Aside from t h i s  

language being d i c t a  (because it had nothing t o  do w i t h  t h e  

a c t u a l  d i s p o s i t i o n  of t h a t  a p p e a l ) ,  t h e  F i r s t  DCA has  more 

r e c e n t l y  taken a p o s i t i o n  t h a t  cannot  be r econc i l ed  wi th  

t h e  d i c t a  i n  Robbins, supra .  

I n  C i t y  of  Mil ton,  F l a ,  v Broxson, 514 So.2d 1 1 1 6  ( F l a .  

1st DCA 1 9 8 7 )  t h e  p l a i n t i f f  w a s  a t t e n d i n g  a s o f t b a l l  game 

a t  a city-owned b a s e b a l l  f i e l d  when he w a s  h i t  by an 

e r r a n t l y  thrown b a l l  a s  he w a s  walking n e a r  t h e  b l e a c h e r s  

where o t h e r  s p e c t a t o r s  w e r e  a l s o  s i t t i n g .  I t  w a s  near  t h e  

p l a y e r s '  warm-up a r e a .  I t  w a s  undisputed t h e  p l a i n t i f f  

knew t h a t  p l a y e r s  warmup i n  t h a t  area and even knew t b a t  

s p e c t a t o r s  had been s t r u c k  i n  t h e  p a s t  by e r r a n t l y  thrown 

s o f t b a l l s .  H e  had played s o f t b a l l  himself  i n  t h e  p a s t  and 

a t t ended  p a s t  games a t  t h a t  s a m e  p u b l i c  park and was 

f a m i l i a r  wi th  t h e  r i s k s  t h a t  r e s u l t e d  i n  h i s  i n j u r y .  The 

F i r s t  DCA he ld  t h a t ,  no twi ths tanding  p l a i n t i f f ' s  admi t ted  

knowledge and acceptance of t h e  very  r i s k  t h a t  r e s u l t e d  i n  

h i s  i n j u r y ,  t h e  C i t y  s t i l l  owed a du ty  t o  e l i m i n a t e  t h e  

danger t o  i t s  p u b l i c  i n v i t e e s  i n s t e a d  of j u s t  r e l y i n g  on 

t h e  i n v i t e e ' s  knowledge of t h e  danger.  The F i r s t  DCA c i t e d  

6, Query,  whether it i s  " a b e r r a n t  behavior"  t o  d i v e  
from a dock i n t o  a shal low l a k e  when many o t h e r s  a r e  doing 
t h e  s a m e  wi thout  i n j u r y ,  and t h e  on ly  warning no t  t o  do so 
i s  an o l d  sunbleached s t e n c i l  t h a t  nobody can see. 

- 20-  
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t h e  Res ta tement  (.Second) of T o r t $ ,  =3343A, and t h e  F o u r t h  

D C A ' s  o p i n i o n  i n  S t e w a r t  v Boho, I n c . ,  s u p r a .  The cour t  

s t a t e d ,  "The [ landlowner  c a n  be  h e l d  l i a b l e  t o  t h e  i n v i t e e  

f o r  f a i l i n g  t o  exercise r e a s o n a b l e  care, even though t h e  

i n v i t e e  w a s  h imse l f  n e g l i g e n t  i n  e n c o u n t e r i n g  t h e  known 

d a n g e r ,  t h u s  s u b j e c t i n g  h i s  c l a i m  t o  t h e  d e f e n s e  of  

compara t ive  n e g l i g e n c e . "  tees.]  

I n  t h e  p r e s e n t  case t h e  F o u r t h  DCA a l s o  r e l i e d  o n  

S t r i c k l a n d  v R o b e r t s ,  382 So.2d 1338 ( F l a .  5 t h  DCA 1 9 8 0 ) .  

(App. A-6 and 7 ) .  H o w e v e r ,  as  Judge S tone  n o t e d  i n  h i s  

d i s s e n t  (App. A - l o ) ,  t h e  S t r i c k l a n d  c a s e  i s  d i s t i n g u i s h a b l e .  

The p l a i n t i f f  i n  S t r i c k l a n d  w a s  n o t  j u s t  w a t e r- s k i i n g ;  he  

w a s  a t t e m p t i n g  a d a r e- d e v i l  s t u n t  by s k i i n g  as  c l o s e  as 

p o s s i b l e  t o  a dock p i l i n g  i n  o r d e r  t o  s p r a y  water on t h e  

s u n b a t h e r s  on t h e  dock,  Tha t  w a s  c o n s i d e r e d  by t h e  c o u r t  

t o  be  t h e  f u n c t i o n a l  e q u i v a l e n t  of p a r t i c i p a t i n g  i n  a 

c o n t a c t  s p o r t .  Nothing l i k e  t h a t  i s  i n v o l v e d  i n  t h e  p r e s e n t  

case. S t r i c k l a n d  w a s  n o t  a p r e m i s e s  l i a b i l i t y  case l i k e  

t h e  p r e s e n t  case. H e  w a s  s u i n g  t h e  d r i v e r  o f  t h e  b o a t  

p u l l i n g  him, and t h e  b o a t  d r i v e r  had r e l i e d  on S t r i c k l a n d ' s  

a p p a r e n t  w i l l i n g n e s s  t o  t a k e  t h e  r i s k  of  h i t t i n g  a dock 

p i l i n g .  N o  such  c o n t r a c t u a l  e lement  of  r e l i a n c e  i s  i n v o l v e d  

i n  t h e  p r e s e n t  case, however. Moreover, t h e r e  w a s  " a b s o l u t e 1  

no ev idence  t h a t  t h e  manner i n  which t h e  b o a t  w a s  o p e r a t e d  

caused t h e  mishap,"  S t r i c k l a n d ,  s u p r a  a t  1340. However i n  

t h e  p r e s e n t  case t h e  j u r y  found t h e  d e f e n d a n t  c i t y  t o  be 

n e g l i g e n t  and t h i s  w a s  n o t  c h a l l e n g e d  by t h e  c i t y  on a p p e a l .  
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There are s e v e r a l  s i g n i f i c a n t  d i f f e r e n c e s  between t h e  

S t r i c k l a n d  case and t h i s  case. ( S t r i c k l a n d  w a s  a l s o  decided 

on proximate cause  grounds,  - n o t  on t h e  assumption of r i s k  

d i c t a  a t  t h e  end of t h e  c o u r t ' s  op in ion . )  

The Fourth  DCA i n  t h i s  case has  now adopted exp res s  

assumption of r i s k  as a complete defense  whenever a p l a i n t i f  

knowingly encounte rs  a danger ,  For example, i f  a s k a t i n g  

r i n k  has  a d e f e c t  i n  t h e  f l o o r  t h a t  everyone knows about  

and t r ies  t o  skatearound b u t  one t i m e  t h e  p l a i n t i f f  h i t s  

it and i n j u r e s  h e r s e l f ,  according t o  t h e  Four th  DCA t h a t  

would c o n s t i t u t e  an exp res s  assumption of r i s k  which would 

be a complete ba r  d e s p i t e  t h e  d e f e c t  i n  t h e  premises.  That 

n o t  on ly  c o n f l i c t s  wi th  t h e  r a t i o n a l e  expressed by t h i s  

c o u r t  i n  Ashcrof t ,  b u t  it d i r e c t l y  c o n f l i c t s  w i th  t h e  f a c t s  

and holding i n  Zambito v Southland Rec rea t iona l  E n t e r p r i s e s ,  

I n c . ,  383 So.2d 989 ( F l a .  2d DCA 1 9 8 0 )  ( s k a t i n g  r i n k  

a c c i d e n t  c a s e ) .  

I f  t h e  exp res s  assumption of r i s k  d o c t r i n e  i s  now goin9 

t o  be extended t o  any a b e r r a n t  behavior  dur ing  t h e  cou r se  of 

a r e c r e a t i o n a l  a c t i v i t y ,  t hen  where should it end? Why 

l i m i t  it t o  j u s t  r e c r e a t i o n a l  a c t i v i t i e s ?  Why n o t  app ly  it 

t o  any type  of a b e r r a n t  behavior  on t h e  p a r t  of a p l a i n t i f f :  

That  i s  a c t u a l l y  what t h e  Fourth  DCA has  done i n  t h i s  case. 

(See App. A-8). This  i s  no t  a p rog res s ive  case. The 

Fourth DCA has  taken a s t e p  backward i n  t i m e  t o  t h e  pre-  

Hoffman v Jones7 e r a  of c o n t r i b u t o r y  neg l igence ,  and has  

7 .  280 So.2d' 4 3 1  (Pla. 1 9 7 3 ) .  
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overlooked t h i s  c o u r t ' s  admonition i n  Blackburn v D g r t a ,  

supra  a t  2 9 0 ,  t h a t  "express  assumption of r i s k  i s  a 

c o n t r a c t u a l  concept .  'I 

Since  t h e  Fourth  D C A ' s  op in ion  would have t h e  p r a c t i c a l  

e f f e c t  of s e r i o u s l y  e rod ing  t h e  comparative negl igence 

d o c t r i n e ,  it i s  a p p r o p r i a t e  t o  r e v i s i t  s o m e  of t h e  e q u i t a b l e  

c o n s i d e r a t i o n s  which l e d  t h i s  c o u r t  t o  adopt  comparative 

negl igence i n  1973. A s  t h i s  c o u r t  noted i n  Hoffman v Jones ,  

supra:  

-. 

Whatever may have been t h e  h i s t o r i c a l  
j u s t i f i c a t i o n  f o r  it [ c o n t r i b u t o r y  
neg l igence ] ,  today it i s  almost  
u n i v e r s a l l y  regarded a s  u n j u s t  and 
i n e q u i t a b l e  t o  v e s t  an  e n t i r e  
a c c i d e n t a l  loss  on one of t h e  p a r t i e s  
whose n e g l i g e n t  conduct  combined 
wi th  t h e  neg l igence  of t h e  o t h e r  
p a r t y  t o  produce t h e  loss. I f  
f a u l t  i s  t o  remain t h e  tes t  of 
l i a b i l i t y ,  then  t h e  d o c t r i n e  of 
comparative negl igence which involves  
apport ionment of t h e  loss among those  
whose f a u l t  c o n t r i b u t e d  t o  t h e  
occurrence i s  more c o n s i s t e n t  w i t h  
l i a b i l i t y  based on a f a u l t  premise.  

I d .  a t  436. - 
* * * 

Perhaps t h e  b e s t  argument i n  favor  
of t h e  movement from c o n t r i b u t o r y  t o  
comparative neg l igence  i s  t h a t  t h e  l a t t e r  
i s  simply a more e q u i t a b l e  system 
of determining l i a b i l i t y  and a m o r e  
s o c i a l l y  d e s i r a b l e  method of loss  

I d ,  a t  437. d i s t r i b u t i o n .  7 

Diving i n t o  shal low w a t e r  i s  as  comparat ively  neg l igen t  

a s  it might be seen  by a j u r y .  ( H e r e ,  w e  u n f o r t u n a t e l y  do 

n o t  know what t h e  j u r y  would have found on t h i s  i s s u e  

because t h e  C i t y  o b j e c t e d  t o  a l lowing t h e  j u r y  t o  complete 
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the entire verdict form,) It might even be 100% Plaintiff's 

fault under comparative negligence principles. We are not 

claiming it would be impossible for a jury to make such a 

finding (although in this case the jury found that the City 

was at least partially at fault for what happened to Ms. 

Mazzeo. R. 894). However, this is not a contact sport, 

nor has there been any contractual assumption of risk and 

release of liability. It is simply a comparative negligence 

case. 

.__ 

There is also a clear distinction between a plaintiff 

who is aware that one could possibly strike the bottowin a 

shallow water dive and maybe sustain a superficial injury, 

and a plaintiff who is aware that there is a substantial 

risk of sustaining a serious and permanent spinal cord 

injury from such a dive. In order for express assumption 

of the risk to apply the plaintiff should subjectively 

realize at least the hazard of serious injury and not just 

the risk of a scrape on the nose or similar trivial injury. 

Compare Kuehner v Green, supra, The jury in this case did 

- not make a finding that plaintiff subjectively recognized 

the severity of the danger, but only "the possibility of 

injury." ( R .  894). The verdict is not sufficient to 

preclude any recovery against the City even if express 

assumption of risk did apply to a case like this. 

A lay person is not usually going to be aware of the 

danger of quadriplegia from dlving into shallow water. The 

pool manufacturers know it, lawyers and judges may know it, 
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and o t h e r  e x p e r t s  i n  t h e  f i e l d  know it, But t h e  g e n e r a l  

p u b l i c  i s  n o t  aware how people  can r e c e i v e  an i n j u r y  of t h e  

magnitude of p a r a l y s i s  from such a slmple and seemingly 

innocuous a c t i v i t y  as  d iv ing  i n t o  a pool o r  l a k e .  There i s  

no evidence M s ,  Mazzeo w a s  aware of t h e  r i s k  of p a r a l y s i s .  

There i s  on ly  evidence t h a t  she  knew t h e  w a t e r  w a s  shallow. 

Su re ly  i f  she w a s  aware of a r i s k  of p a r a l y s i s  she would 

n o t  have assumed such a c a t a s t r o p h i c  r i s k ,  l e t  a lone  s i l l o w  

h e r  young daughter  t o  d ive  from t h e  dock and expose he r  

a l so  t o  such a d e v a s t a t i n g  i n j u r y .  

I t  i s  f o r  t h i s  reason t h a t  proper  warnings should 

always be r equ i r ed  whenever r e c r e a t i o n a l  d iv ing  i s  fo re seeab l  

i n t o  shal low water  used a s  a swimming f a c i l i t y  i n  a p u b l i c  

park .  Even warnings may n o t  be enough when t h e  landowner 

can reasonably e l i m i n a t e  t h e  hazard,  b u t  i f  it cannot  be 

e l imina t ed  then  a proper  warning i s  t h e  ve ry  l e a s t  t h a t  

should be r equ i r ed .  Once aga in ,  t h i s  does n o t  mean t h a t  a 

c i t y  must p o s t  s i g n s  around every l a k e  or  c a n a l  w i t h i n  i t s  

j u r i s d i c t i o n .  I n  t h i s  case, however, w e  have a p u b l i c  

swimming f a c i l i t y  mainta ined by t h e  c i t y  and undisputed 

knowledge by t h e  c i t y  t h a t  many people  jump and d i v e  o f f  t h e  

wooden dock, i nc lud ing  t h e  c i t y  mayor and h i s  c h i l d r e n .  

This  case does n o t  involve  some unknown t r e s p a s s e r  d iv ing  

i n t o  a vacant  r o c k p i t ,  

I n  summary, t h e  c h a r a c t e r i z a t i o n  of o n e ' s  p a r t i c i p a t i o n  

i n  a c o n t a c t  o r  compet i t ive  s p o r t  as  an  ' 'express assumption 

of  r i s k "  w a s  based by t h i s  c o u r t  on t h e  t heo ry  t h a t  t h e  
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plaintiff expressly consents to subject himself to actions 

by other persons which in other contexts would be tortious. 

As noted by Judge Stone in his dissenting opinion (App. 

A-9), that justification for the doctrine is absent in this 

case and it was not proper for the Fourth District Court of 

Appeal to expand the contours of the doctrine beyond that 

created by this court in Kuehner, supra. In a comparative 

negligence system the goal is a fair apportionment of 

liability between the plaintiff and defendant when both are 

wrongdoers. It is inconsistent and unjust to place the 

entire loss on one of those wrongdoers (i.e., the plaintiff) 

simply because her wrongful conduct includes the element of 

subjective knowledge; especially when the defendant's 

wrongful conduct also involves subjective knowledge. The 

fact-finder should be permitted to consider the plaintiff's 

subjective knowledge of the risk in applying comparative 

negligence apportionment principles. 

For these reasons the majority opinion of the Fourth 

DCA should be quashed, the dissenting opinion should be 

approved, and the case should be remanded for either a new 

trial only on the issues of apportionment of fault and 

damages (since the jury already found the city at least 

partially at fault; see Central Taxi Service v Greenburg, 

418 So.2d 3 3 3  (Fla. 3d DCA 1982)); or alternatively for a 

new trial on all issues (except assumption of the risk). 
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The 

quashed,  

t h e  case 

t h e  i s s u  

CONCLUSION 

m a j o r i t y  op in ion  of t h e  Fou r th  DCA should  be 

t h e  d i s s e n t i n g  o p i n i o n  should  be approved,  and 

should  be remanded f o r  e i t h e r  a new t r i a l  o n l y  on 

s of appor t ionment  of  f a u l t  and damages ( s i n c e  a 

j u r y  ha s  a l r e a d y  found t h e  c i t y  a t  leas t  p a r t i a l l y  a t  f a u l t )  

o r  a l t e r n a t i v e l y  f o r  a new t r i a l  on a l l  issues,  

R e s p e c t f u l l y  submi t ted ,  

CONE, WAGNER, NUGENT,  JOHNSON, 
ROTH & ROMANO, P.A. 
F l a g l e r  C e n t e r  T o w e r ,  S u i t e  30 
505 South F l a g l e r  Drive 
P. 0. Box 3466 
W e s t  Pa lm Beach, FL 33402 

At to rneys  f o r  P e t i t i o n e r  
( 4 0 7 )  655-5200 
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