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SUMMARY OF ARGUMENT 

The j u r y ' s  exp res s  f i n d i n g  t h a t  t h e  C i t y ' s  negl igence 

w a s  a l e g a l  cause of p l a i n t i f f ' s  i n j u r i e s  i s  supported 

under s e v e r a l  a l t e r n a t i v e  t h e o r i e s  of causa t ion .  (The C i ty  

has  a l so  f a i l e d  t o  raise causa t ion  as an i s s u e  be fo re  t h i s  

c o u r t  and be fo re  t h e  Fourth  DCA below.) 

I f  t h e  C i t y  had mainta ined a l e g i b l e  s i g n  warning t h a t  

d i v i n g  o f f  t h e  dock i s  p r o h i b i t e d ,  t h e  p l a i n t i f f  would n o t  

have d ived ,  nor  al lowed h e r  daughte r  t o  d ive .  While t h e r e  

w a s  evidence she may have known t h e  depth of t h e  w a t e r ,  

t h e r e  i s  no evidence she  knew t h a t  d i v i n g  i s  p r o h i b i t e d  by 

t h e  C i ty .  I n  f a c t ,  from a l l  appearances a t  t h e  p u b l i c  

swimming park  d i v i n g  _. i s  pe rmi t t ed  and i n v i t e e s  a r e  l u r e d  

i n t o  b e l i e v i n g  it must no t  be dangerous i f  it i s  permi t ted .  

The j u r y  could a l s o  have found t h a t  if t h e  C i t y  had a 

l i f e g u a r d  supe rv i s ing  t h e  a c t i v i t y  a t  S w i m  Lake (as t h e  

C i t y ' s  own insurance  carrier recommended be fo re  t h i s  

a c c i d e n t  o c c u r r e d ) ,  t hen  t h e  C i t y ' s  a l l e g e d  ''no d iv ing"  

p o l i c y  would have been enforced  and p l a i n t i f f  would n o t  have 

been i n j u r e d .  Whether t h e  dec i s ion  t o  provide a l i f e g u a r d  

would normally be deemed a p lanning- leve l  o r  an ope ra t iona l -  

level  a c t i v i t y  becomes moot i n  l i g h t  of t h e  f a c t  t h a t  t h e  

Ci ty  has one m i l l i o n  d o l l a r s  of l i a b i l i t y  insurance  coverage 

f o r  t h i s  acc iden t .  

The j u r y  could a l s o  have found t h a t  i f  t h e  C i t y  had made 

t h e  area nex t  t o  t h e  wooden p l a t fo rm s a f e  f o r  d iv ing  by 
____ __ 

~~ 
___________ 
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dredging t h e  man-made l a k e  a few f e e t  deeper  a t  t h e  area 

nex t  t o  t h e  p la t form;  or  i f  t h e  C i t y  had removed t h e  p l a t -  

form e n t i r e l y  ( s i n c e  t h a t  i s  what caused everyone t o  d i v e  

i n t o  t h e  l a k e )  t h i s  a c c i d e n t  would n o t  have occurred.  

Even i f  p l a i n t i f f  w a s  aware of t h e  depth of t h e  water,  

which may c o n s t i t u t e  comparative neg l igence ,  t h a t  does n o t  

mean t h e  C i t y ' s  breach of i t s  du ty  of care w a s  n o t  a con- 

t r i b u t i n g  f a c t o r .  The C i t y ' s  neg l igence  need n o t  be t h e  

only  l e g a l  cause and any comparative negl igence on p l a i n t i f f  

p a r t  would n o t  be a supersed ing  cause  u n l e s s  it w a s  unfore-  

s e e a b l e  t o  t h e  C i ty  t h a t  people  would d ive  i n t o  t h e  l a k e  

(which admi t ted ly  i s  n o t  t h e  case). 

Thus, a l though t h e  gene ra l  v e r d i c t  form does  n o t  d i s -  

c l o s e  t h e  theory  used by t h e  j u r y ,  t h e r e  are s e v e r a l  

d i f f e r e n t  ways t h e  j u r y  could have l e g a l l y  reached i t s  con- 

c l u s i o n  t h a t  t h e  C i t y ' s  negl igence " w a s  a l e g a l  cause  of 

damage t o  p l a i n t i f f . "  It i s  probably f o r  t h a t  reason t h a t  

t h e  C i t y  has  never  bo thered  t o  raise t h i s  i s s u e  be fo re  any 

a p p e l l a t e  c o u r t .  

5 



SUPPLEW3NTAL ARGUMENT 

Pursuant  t o  t h i s  c o u r t ' s  o r d e r  da t ed  J u l y  1 3 ,  1989  

r eques t ing  supplemental  b r i e f s ,  P e t i t i o n e r  r e s p e c t f u l l y  

p r e s e n t s  t h i s  supplemental  argument address ing  t h e  ques t ion  

of whether any negl igence on t h e  p a r t  of  t h e  C i t y  w a s  a l e g a l  

cause  of p l a i n t i f f ' s  i n j u r i e s .  

I n i t i a l l y  it should be noted t h a t  t h e  j u r y  s p e c i f i c a l l y  

answered ' 'yes" t o  t h e  ques t ion ;  "Was t h e r e  neg l igence  on t h e  

p a r t  of C i ty  of Sebas t i an ,  which w a s  a l e g a l  cause of damage 

t o  P l a i n t i f f ,  Mary Rose Mazzeo?" (R.  8 9 4 ) .  The reason t h e  

Fourth  D C A ' s  op in ion  does n o t  address  any i s s u e  of causa t ion  

i s  because t h e  C i t y  d i d  n o t  cross appea l  o r  o therwise  raise  

any i s s u e  regard ing  " l e g a l  cause" t o  t h e  Fourth  DCA; nor  has  

t h e  C i t y  mentioned anything about  a causa t ion  i s s u e  i n  i t s  

b r i e f  t o  t h i s  c o u r t .  Accordingly t h e  C i ty  has  waived any 

such i s s u e .  

On t h e  m e r i t s ,  t h e  theory  of l e g a l  cause  i n  t h i s  case 

i s  s t ra igh t- forward .  There were a t  leas t  t h r e e  s e p a r a t e  

t h e o r i e s  of l i a b i l i r y  i n  t h i s  case. The f i r s t  b a s i s  o f  

l i a b i l i t y  w a s  f o r  f a i l u r e  t o  main ta in  a l e g i b l e  s i g n  warning 

i n v i t e e s  t h a t  d i v i n g  f r o m  t h e  wooden dock i s  p r o h i b i t e d .  

The C i t y  admi t ted  it was aware people  f r e q u e n t l y  d i v e  

o f f  t h e  dock i n t o  t h e  l ake .  (R.  2 0 7 ,  2 1 8 ) .  Aside from t h a t  

admission t h e r e  w a s  a d d i t i o n a l  evidence and photographs 

showing t h i s  t o  be a common occurrence a t  S w i m  Lake. (R.  1 0 2  

1 2 2 ,  555, 6 7 7 ) .  The Mayor of t h e  C i ty  t e s t i f i e d  a t  t r i a l  
~- ~ __-______-__- 
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t h a t  even he and h i s  own c h i l d r e n  f r e q u e n t l y  jumped o f f  t h e  

dock i n t o  Swim Lake (R .  2 0 9 - 2 1 1 ) ,  even though t h e  w a t e r  w a s  

on ly  3 t o  4 f e e t  deep ( R .  2 1 2 ,  2 6 2 ) .  The wooden dock, which 

w a s  b u i l t  as a p l a t fo rm f o r  people  t o  walk o u t  on to  t h e  l a k e ,  

i s  e l e v a t e d  2 1 / 2  t o  3 f e e t  above t h e  w a t e r .  (R.  2 1 2 ,  587 ) .  

While it may be t r u e  (accord ing  t o  t h e  tes t imony of one 

eye wi tnes s  t o  t h e  a c c i d e n t )  t h a t  p l a i n t i f f  knew how deep t h e  

water w a s  a t  t h e  end of t h e  dock, she  s t i l l  d i d  no t  know t h a t  

d i v i n g  w a s  p r o h i b i t e d  by t h e  Ci ty .  She d i d  n o t  know t h a t  

because t h e  s i g n  ( s t e n c i l )  p a i n t e d  on t h e  dock which says  

"no d iv ing"  w a s  allowed t o  become faded,  obscured and b a r e l y  

r eadab le ,  due t o  t h e  C i t y ' s  n e g l i g e n t  maintenance program 

(which is unquest ionably an o p e r a t i o n a l- l e v e l  a c t i v i t y ) .  (R. 

266- 267,  509-510, 584, 587) .  Not on ly  was t h e r e  no readable  

s i g n  warning p l a i n t i f f  t h a t  d iv ing  i s  p r o h i b i t e d  by t h e  C i t y ,  

bu t  from a l l  appearances it i s  n o t  p r o h i b i t e d  s i n c e  o t h e r s  

were a l so  d iv ing  o f f  t h e  wooden dock bo th  on t h i s  occasion 

and on p r i o r  occas ions .  

water a person can be f a l s e l y  l u r e d  i n t o  t h i n k i n g  t h a t  i f  

d iv ing  from t h e  dock w a s  r e a l l y  a hazard t h e  C i ty  would 

s u r e l y  n o t  a l low it t o  go on a l l  t h e  t i m e .  

7 

- 

Even a f t e r  knowing t h e  depth of t h e  

The record  i s  clear t h a t  t h e  C i t y  knew people  f r e q u e n t l y  

d ive  o f f  t h e  wooden dock. I t  w a s  f o r  t h a t  reason t h a t  t h e  

C i t y ' s  insurance  company, Aetna, suggested t h e  C i t y  should 

e r e c t  "no d iv ing"  s i g n s  on t h e  dock and should cons ide r  pro-  

vid ing  l i f e  guard services. (R. 219- 221 ,  7 3 1 ) .  The Mayor 

admit ted t h e  C i t y  knew people  d ive  o f f  t h e  dock and t h a t  it  

- 4-  
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i s  dangerous t o  do so. (R.  2 1 8 ) .  The j u r y  would be j u s t i f i e  

i n  concluding t h a t ,  d e s p i t e  t h e  p l a i n t i f f ' s  knowledge of t h e  

depth of t h e  w a t e r ,  i f  t h e  C i t y  had communicated t o  h e r  t h e  

f a c t  t h a t  d iv ing  i s  p r o h i b i t e d ,  i n s t e a d  of l u r i n g  h e r  i n t o  

t h i n k i n g  o therwise ,  t hen  t h e  p l a i n t i f f  would n o t  have d ived  

from t h e  dock nor allowed h e r  daughte r  t o  d i v e  from t h e  dock. 

A s  it was, t h e  P l a i n t i f f  w a s  r e l u c t a n t  t o  d ive  i n ,  n o t  

even knowing t h a t  d i v i n g  i s  p r o h i b i t e d .  A reasonable  j u r y  

could  f i n d  t h a t  i f  t h e  "no d iv ing"  s i g n  had been e a s i l y  

readable  and i f  s i m i l a r  s i g n s  had been p laced  a t  o t h e r  

s t r a t e g i c  l o c a t i o n s ,  it would have made t h e  d i f f e r e n c e  

between t h e  p l a i n t i f f  d iv ing  o r  n o t  d iv ing .  Thus t h e  "but  

f o r "  nexus of causa t ion  i n  f a c t  i s  supported by reasonable  

i n f e r e n c e s  a r i s i n g  from t h e  evidence.  Moreover t h e  " fore -  

s e e a b i l i t y "  e l e m e n t  of l e g a l  causa t ion  i s  n o t  even i n  i s s u e .  

The Ci ty  admit ted it knew t h a t  people  d ive  o f f  t h e  end of t h e  

dock and t h a t  it i s  dangerous t o  do so. There i s  no ques t ion  

t h i s  a c c i d e n t  w a s  f o re seeab le  t o  t h e  C i ty .  

The i s s u e  of l e g a l  causa t ion  i s  a l somet  under t w o  

s e p a r a t e  t h e o r i e s  of l i a b i l i t y  a s i d e  from t h e  C i t y ' s  f a i l u r e  

t o  warn t h a t  d iv ing  i s  p r o h i b i t e d .  The p l a i n t i f f  sued t h e  

C i ty  f o r  both  n e g l i g e n t  f a i l u r e  t o  warn and f o r  main ta in ing  

such a dangerous cond i t i on  i n  t h e  f i r s t  p l ace .  (R. 820- 822,  

870,  736, 6 6 2 ) .  The Ci ty  knew t h a t  t h e  "no d iv ing"  s i g n s  

w e r e  n o t  working s i n c e  some people w e r e  s t i l l  d iv ing ,  whi le  

o t h e r s  w e r e  removing t h e  s i g n s .  (R.  2 3 0 - 2 3 1 ) .  

The C i t y ' s  insurance  carrier suggested t h e  C i t y  should 
~~ 
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zonsider  employing a l i f e g u a r d  t o  supe rv i se  t h e  conduct a t  

the  l a k e .  (R.  219- 221 ,  731) .  However t h e r e  w a s  no one 

? r e s e n t  i n  such a c a p a c i t y  (over t h e  J u l y  4 th  weekend) when 

? l a i n t i f f  w a s  i n j u r e d .  (R.  6 2 9 ) .  Th is  c o u r t  has  no ted  t h a t  

shen a c i t y  o r  county o p e r a t e s  a p u b l i c  swimming f a c i l i t y  it 

ias t h e  s a m e  a f f i r m a t i v e  duty  of care t o  o p e r a t e  it s a f e l y  

t h a t  a p r i v a t e  owner would have. Avellone v Bd. of  County 

:ommissioners of C i t r u s  County, 493 So.2d 1 0 0 2  (Fla.  1986) ;  

3 u t l e r  v S a r a s o t a  County, 501 So.2d 579 ( F l a .  1 9 8 6 ) .  A j u r y  

sould be j u s t i f i e d  i n  f i n d i n g  t h a t  a l i f e g u a r d  could w e l l  

nave made t h e  d i f f e r e n c e  between a l i f e  of p a r a l y s i s  and a 

normal l i f e  f o r  t h i s  p l a i n t i f f .  A l i f e g u a r d  would have 

zommunicated and enforced  t h e  C i t y ' s  "no d iv ing"  po l i cy .  

"bu t  f o r "  t e s t  and t h e  f o r e s e e a b i l i t y  t es t  of l e g a l  caus  

a r e  bo th  m e t  under t h i s  theory  of l i a b i l i t y .  

The 

t i o n  

I n  Avellone, sup ra ,  t h i s  c o u r t  he ld  t h a t  even though t h e  

dec i s ion  whether t o  provide l i f e g u a r d s  o r  o t h e r  supe rv i so ry  

personnel  a t  a p u b l i c  swimming f a c i l i t y  i s  normally a plann- 

ing- leve l  a c t i v i t y ;  when t h e  governmental e n t i t y  has  purchase 

l i a b i l i t y  insurance  coverage it c o n s t i t u t e s  a waiver  of 

sovere ign  immunity (up t o  t h e  l i m i t s  of such insurance  

coverage) f o r  bo th  p lanning- leve l  and o p e r a t i o n a l  level  

1 a c t i v i t i e s .  See a l so  Vega v Ci ty  of Pompano Beach, 498 so. 

1. Even J u s t i c e  McDonald, who d i s s e n t e d  i n  Avellone, 
s t a t e d  i n  h i s  d i s s e n t i n g  op in ion ,  "Had t h e  p l a i n t i f f ' s  i n ju rk  
been caused by a d e f e c t  on t h e  premises  such as an unsafe  
dock, p rov id ing  a dangerous d i v i n g  area, . . . or  t h e  l i k e ,  I 
would u n h e s i t a t i n g l y  j o i n  i n  t h e  r u l i n g  t h a t  t h e  county has r 
sovere ign  immunity and may be l i a b l e . "  Id .  a t  1 0 0 7 .  

-_____- - _-__ __ _---___-- _____ __ 

-6 -  



I 
I 
I 
I 
1 
1 
I 
I 
II 
I 
I 
I 
I 
II 
I 

___________ -. 
- ____ __ __ _. . __ -_____ 

!d 5 3 2  ( F l a .  4 th  DCA 1 9 8 6 ) .  It  i s  t h e r e f o r e  r e l e v a n t  t h a t ,  

-n t h e  p r e s e n t  case, t h e  C i t y  of Sebas t i an  has  l i a b i l i t y  

x s u r a n c e  coverage up t o  one m i l l i o n  d o l l a r s .  (See Appendix 

:o t h i s  B r i e f ;  C i t i e s '  A n s w e r s  t o  I n t e r r o g a t o r i e s ) .  2 

There w a s  a l so  another  v i a b l e  t heo ry  of l i a b i l i t y  and 

Legal causa t ion .  

should have made t h e  area next  t o  t h e  p l a t fo rm s a f e  f o r  d i v i n  

since t h e  C i t y  knew i t s  "no d iv ing"  s i g n  w a s  no t  s topping  man 

3eople from d iv ing .  

x e a  a t  t h e  end of t h e  wooden dock j u s t  a few f e e t  deeper  t o  

2l iminate  t h e  hazard.  A l t e r n a t i v e l y  t h e  C i t y  could have 

removed t h e  wooden p l a t fo rm ex tending  o u t  on to  t h e  shal low 

Lake s i n c e  t h a t  w a s  t h e  a t t r a c t i o n  t h a t  caused everyone t o  

j ive  i n t o  t h e  l ake .  While t h e s e  a l t e r n a t i v e s  might,  under 

3 the r  c i rcumstances ,  be cons idered  p lanning- leve l  f u n c t i o n s ,  

t h e  e x i s t a n c e  of t h e  one m i l l i o n  d o l l a r  insurance  p o l i c y  make 

t h a t  p o i n t  moot ( a t  leas t ,  up t o  t h e  l i m i t s  of coverage) .  

Avellone, supra .  

I t  w a s  p l a i n t i f f ' s  p o s i t i o n  t h a t  t h e  C i t y  

The C i ty  could have e a s i l y  dredged t h e  

A s  a matter of p u b l i c  p o l i c y ,  t h e r e  should be s o m e  i n-  

s t a n c e s  where a C i t y  i s  charged wi th  t h e  r e s p o n s i b i l i t y  t o  

2. The F l o r i d a  L e g i s l a t u r e ,  i n  1987 ,  amended Sec t ion  
768.28 ( 5 ) ,  t o  provide t h a t  t h e  purchase of l i a b i l i t y  i n s u r-  
ance coverage no longer  waives sovere ign  immunity. However, 
t h a t  s t a t u t e  i s  n o t  r e t r o a c t i v e l y  a p p l i c a b l e  t o  t h i s  case 
where t h e  a c c i d e n t  occur red  i n  1982.  See Kaisner  v Kolb, 
543  So.2d 732 (F l a .  1 9 8 9 ) .  

3. Cf. C i t y  of M i a m i  v Ameller, 472 So.2d 728 (Fla .  
1 9 8 5 )  (Held: C i t y  may be he ld  l e g a l l y  r e s p o n s i b l e  f o r  main- 
t a i n i n g  hard-packed ground underneath monkey b a r s  i n  a 
p u b l i c  park r a t h e r  t han  a s o f t e r  cushioning s u r f a c e . )  

~ _ _ -  - - ~  _ _  _______ ________-.___-- __ 
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e l i m i n a t e  an admi t ted ly  known danger t o  i t s  p u b l i c  i n v i t e e s  

i n s t e a d  of j u s t  r e l y i n g  on t h e  i n v i t e e ' s  knowledge of t h e  

danger.  ( E s p e c i a l l y  when l a y  people  are o f t e n  no t  aware of  

t h e  danger of p a r a l y s i s  from d iv ing  i n t o  f o u r  f e e t  of w a t e r . )  

Proper warnings should be r equ i r ed ,  a t  a ba re  minimum, when- 

e v e r  r e c r e a t i o n a l  d iv ing  i s  fo re seeab le  i n t o  shal low w a t e r  

used as a p u b l i c  swimming f a c i l i t y .  I f  t h e  hazard i t s e l f  can  

be e a s i l y  e l imina t ed  then  t h e  C i ty  should do so; bu t  i f  it 

cannot be then  a proper  warning i s  t h e  ve ry  least t h a t  should 

be  r equ i r ed .  W e  are n o t  sugges t ing  a c i t y  should be s t r i c t l y  

l i a b l e .  This  i s  no t  a s t r i c t  l i a b i l i t y  case. The j u r y ' s  

f i n d i n g  of negl igence - and l e g a l  causa t ion  i s  suppor ted  by 

competent evidence.  

A s  d i s cus sed  i n  our  I n i t i a l  Br ie f  on t h e  merits, even 

i f  w e  assume t h e  p l a i n t i f f  w a s  aware of t h e  dep th  of  t h e  w a t e  

t h a t  does n o t  d imin ish  t h e  C i t y ' s  a f f i r m a t i v e  duty  t o  main- 

t a i n  s a f e  premises ,  c f .  Ashcrof t  v Calder  R a c e  Course, Inc . ,  

4 9 2  So.2d 1309 (Fla. 1 9 8 6 ) ;  nor does it mean t h e  C i t y ' s  

breach of t h a t  du ty  i s  n o t  a c o n t r i b u t i n g  f a c t o r  t o  pro-  

ducing p l a i n t i f f ' s  i n j u r i e s .  W e  have never  denied t h e r e  may 

be comparative negl igence on t h e  p l a i n t i f f ' s  p a r t  i n  t h i s  

case which may have a l so  been a c o n t r i b u t i n g  cause of h e r  

i n j u r i e s .  However, i f  t h e  dock was n o t  t h e r e  she  would n o t  

have dived.  I f  t h e  l a k e  w a s  two f e e t d e e p e r  a t  t h e  end of 

t h e  dock she probab y would n o t  be i n j u r e d .  I f  a l i f e g u a r d  

w a s  p r e s e n t  and i n s t r u c t e d  h e r  n o t  t o  d i v e ,  o r  l e t  h e r  

daughte r  d i v e ,  she  would n o t  have done so. And even i f  t h e r e  
- __.- ____-_______ ~ _ _ _ _ _ _ _ _ _  _- ~ ~ _ _ _ _ _ _ _ _ _ _ _ . _ _  
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lad been an e a s i l y  readable  s i g n  communicating t h e  f a c t  t h a t  

l i v i n g  o f f  t h e  dock i s  p r o h i b i t e d ,  a j u r y  could reasonably 

:onclude t h a t  p l a i n t i f f  would have been more pe r seve r ing  i n  

r e s i s t i n g  h e r  b o y f r i e n d ' s  u rg ings  t o  d i v e ,  o r  if t h e  boy- 

Eriend knew t h i s  he would n o t  have urged p l a i n t i f f  or  h e r  

l aughte r  t o  d ive .  

There are several d i f f e r e n t  ways t h e  j u r y  i n  t h i s  case 

Zould have concluded t h a t  t h e  C i t y ' s  neg l igence  " w a s  a l e g a l  

2ause of damage t o  P l a i n t i f f . "  (R.  8 9 4 ) .  The v e r d i c t  does 

l o t  d i s c l o s e  which theo ry  t h e  j u r y  used t o  make t h i s  con- 

Zlusion,  because it i s  a gene ra l  v e r d i c t  form, b u t  t h e  r eco rd  

supports  t h a t  conc lus ion  i n  s e v e r a l  d i f f e r e n t  ways. 

This c o u r t ' s  r e q u e s t  f o r  supplemental  b r i e f s  a sks  t h e  

3arties t o  address  t h e  q u e s t i o n  of whether any negl igence 

the  C i t y ' s  p a r t  w a s  " t he"  l e g a l  cause  of p l a i n t i f f ' s  i n j u r i e s  

d i t h  a l l  due r e s p e c t ,  w e  b e l i e v e  t h e  proper  ques t ion  i s  

2 c t u a l l y  whether any such neg l igence  w a s  ''a" l e g a l  cause  of 

? l a i n t i f f ' s  i n j u r i e s .  I t  need n o t  be t h e  on ly  l e g a l  cause .  

S e e  F .S . J . I .  5.1. I n  t h i s  case p l a i n t i f f ' s  own comparative 

negligence may have been a c o n t r i b u t i n g  cause  a lso,  b u t  it 

dould n o t  be a superseding cause  u n l e s s  it w a s  unforeseeab le  

to  t h e  C i t y  t h a t  people d i v e  off t h e  dock i n t o  t h e  l ake .  I n  

t h i s  case t h e  C i ty  knows t h a t  many people d i v e  o f f  t h e  end of 

4 .  An i n t e r v e n i n g  cause  on ly  breaks  t h e  cha in  of causa-  
t i o n  i f  it i s  unforeseeab le  t o  t h e  o r i g i n a l  actor ,  and t h a t  
is  u s u a l l y  a j u r y  ques t ion .  Gibson v A v i s  Rent-A-Car System, 
Inc . ,  3 8 6  So.2d 520 (F l a .  1 9 8 0 ) .  



he  on ly  a c t i o n  it took t o  s t o p  t h i s  could be c a l l e d ,  a t  b e s t  

eeb le .  

W e  hope t h e  foregoing  d i s c u s s i o n  n o t  on ly  addresses  t h e  

o u r t ' s  i n q u i r y  about l e g a l  causa t ion ,  b u t  a l so  f u r t h e r  

emons t ra tes  why t h e  exp res s  assumption of r i s k  defense  i s  

o t a l l y  o u t  of p l ace  i n  t h i s  l i t i g a t i o n .  

Respec t fu l ly  submi t ted ,  

WAGNER, NUGENT, JOHNSON, ROTH, 
ROMANO, ERIKSEN & KUPFER, P.A. 
F l a g l e r  C e n t e r  T o w e r ,  S u i t e  300 
505 South F l a g l e r  Drive 
P .  0 ,  Box 3466 
W e s t  P a l m  Beach, FL 33402 

Attorneys  f o r  P e t i t i o n e r  
( 4 0 7 )  655- 5200 
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