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V . INTRODUCTION 

P l a i n t i f f / A p p e l l a n t  News-Press P u b l i s h i n g  Co., d/b/a Fort 

Myers N e w s - P r e s s ,  a p p e a l s  from an  o r d e r  w h i c h  g r a n t e d  summary 

j u d g m e n t  i n  f a v o r  of d e f e n d a n t s  and w h i c h  upheld  t h e  c o n s t i t u t i o n -  

a l i t y  o f  S101.121, F l a . S t a t s .  (1986). 

T h i s  b r i e f  i s  f i l e d  by P e n s a c o l a  News-Journal ,  I n c . ,  d /b / a  

P e n s a c o l a  N e w s - J o u r n a l ,  Cape P u b l i c a t i o n s ,  I n c . ,  d /b / a  F l o r i d a  

TODAY, and t h e  F lor ida  Press A s s o c i a t i o n  a s  a m i c i  c u r i a e  i n  sup-  

p o r t  of P l a i n t i f f / A p p e l l a n t  p u r s u a n t  t o  Rule 9 . 3 7 0 ,  F1a.R.App.P. 

R e f e r e n c e s  t o  t h e  r e c o r d  w i l l  be  noted w i t h  t h e  symbol 

( R -  ) .  R e f e r e n c e s  t o  t h e  append ix  t o  t h i s  h i c i  C u r i a e  b r i e f  

w i l l  b e  d e s i g n a t e d  (ACA - 1.  

INTEREST OF THE AMICI CURIAE 
: u  

Amici C u r i a e  a r e  t w o  F l o r i d a  c o r p o r a t i o n s  engaged  i n  t h e  

b u s i n e s s  of p u b l i s h i n g  The P e n s a c o l a  News-Journal a n d  F l o r i d a  

TODAY n e w s p a p e r s ,  and  two s t a t e w i d e  v o l u n t a r y  p r o f e s s i o n a l  associ- 

t 

a t i o n s  of F lor ida  newspaper  p u b l i s h e r s  aTd edi tors .  

The  newspape r s  here r e p r e s e n t e d  s h a r e  t h e  c o n c e r n s  o f  t h e  

F o r t  Myers N e w s - P r e s s  r e g a r d i n g  o u r  s t a t e ' s  newly imposed restric- 

t i o n s  on r o u t i n e  n e w s g a t h e r i n g  a t  p o l l i n g  p l a c e s  on e lec t ion  day  
I 

-- prac t i ces  which these Amici have  engaged  i n  f o r  a s  l o n g  a s  t h e y  

have b e e n  i n  t h e  news r e p o r t i n g  b u s i n e s s .  

The  s t a t u t e  a t  i s s u e ,  5101.121, imposes  an  a r b i t r a r y  l i m i t  o n  

t h e  media 's  a b i l i t y  t o  pho tograph  and i n t e r v i e w  v o t e r s  a t  t h e  

polls. Such p h o t o g r a p h s  and i n t e r v i e w s  a re  a n  i n t e g r a l  p a r t  of 

e l e c t i o n - d a y  j o u r n a l i s m .  

-1- 
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The S t a t e  h a s  made no showing t h a t  t h i s  l i m i t a t i o n  on t r a d i -  

t i o n a l  First  Amendment a c t i v i t y  is n e c e s s a r y  t o  p r o t e c t  any l e g i t -  

imate  s t a t e  i n t e r e s t .  Neither does t h e  record show t h a t  SlOl.121 

i s  t h e  l e a s t  r e s t r i c t i v e  means t o  a l e g i t i m a t e  end.  
' .  

T h e  S t a t e  a p p e a r s  t o  have conceded  t h a t  t h e  p o l l i n g  p l a c e  is 

a " n o n t r a d i t i o n a l  p u b l i c  forum" and  t h a t ,  a s  s u c h ,  o n l y  r e a s o n a b l e  

t i m e ,  p l a c e  and manner r e s t r i c t i o n s  may be imposed upon F i r s t  

Amendment - re la ted  a c t i v i t i e s ,  s u c h  a s  t h e  newsga the r ing  t h e  For t  

Myers  News-Press s o u g h t  t o  do (R-53). 

Counsel for Defendants  F i r e s tone  and  G l i s s e n  a s s e r t e d  a t  

t r i a l  t h a t  t h e  s t a t u t e  is r e a s o n a b l e  (R-531, b u t  n o  e v i d e n c e  was 

o f f e r e d  t o  s u p p o r t  t h a t  claim. 

I n  a recent  case d e a l i n g  w i t h  t h e  issue of a c c e s s  t o  t r i a l  

d o c u m e n t s  i n  a d i v o r c e  p r o c e e d i n g ,  t h e  F i r s t  Dis t r ic t  o b s e r v e d  

t h a t  "knowing when t o  p r o p e r l y  close a trial c o u r t  p r o c e e d i n g  is 
Z r  

i n e x t r i c a b l y  t i e d  to our p e n c h a n t  for d o i n g  t h i n g s  by t h e  nun- 

bers." F l o r i d a  Freedom Newspapers ,  I n c .  v. Honorable Don T .  

S i r m o n s ,  e t  al., - so. 2d : 1 2  Fla.L.Wkly. 1365 ( F l a .  1st DCA 

June 1, 1987). 

T h i s  b r i e f  explores "the numbers" as they  p e r t a i n  t o  s ta te -  

i m p o s e d  r e s t r a i n t s  o n  newsga the r ing  a t  t h e  p o l l i n g  p l a c e .  

STATEMENT OF THE CASE AND PACTS 

Amici Curiae a d o p t  t he  News-Press Publishing Co.'s s t a t e m e n t  

of t h e  case and f a c t s .  

-2- 



SUHMARY OF ARGUMENT 

F l a . S t a t s ,  S101.121 is  u n c o n s t i t u t i o n a l  r e g a r d l e s s  o f  w h e t h e r  

t h e  C o u r t  c h a r a c t e r i z e s  t h e  p o l l i n g  p l a c e  a s  a p u b l i c  o r  a p r i v a t e  

forum, o r  w h e t h e r  t h e  C o u r t  reaches t h a t  i ssue a t  a l l .  Because  

t h e  s t a t u t e  s e v e r e l y  a n d  u n r e a s o n a b l y  c u r t a i l s  t h e  g u a r a n t e e s  of 

f r e e  s p e e c h  a n d  f r e e  p r e s s ,  t h e  C o u r t  c o u l d  p r o p e r l y  d e c l a r e  i t  

u n c o n s t i t u t i o n a l  w i t h o u t  e v e r  e n t e r t a i n i n g  t h e  p u b l i c / p r i v a t e  

forum i s s u e s .  M o r e o v e r ,  i t  is  i m p e r m i s s i b l y  v a g u e .  

I n  a d d i t i o n ,  t h e  s t a t u t e  f a i l s  t h e  r a t i o n a l  r e l a t i o n s h i p  t e s t  

t h a t  is  r e q u i r e d  f o r  p u b l i c  forum r e g u l a t i o n s  p u r p o r t i n g  t o  l i m i t  

F i r s t  Amendment r i g h t s ,  s i n c e  t h e  S t a t e  h a s  n o t  p r o v e d  t h e  

p r e s e n c e  of  a n y  e l e c t i o n - d a y  d i s t u r b a n c e ,  l e t  a l o n e  d i s t u r b a n c e s  

c a u s e d  b y  p u b l i c  o r  media  access t o  t h e  p o l l s .  

T h e  s t a t u t e  a l s o  f a i l s  t o  meet t h e  r e q u i r e m e n t  of r e a s o n a b l e -  

- -  n e s s  t h a t  is demanded  of a s t a t u t e  t h a t  r e g u l a t e s  s e m i - p u b l i c  o r  

p r i v a t e  f o r a .  

F l a . S t a t s .  S 1 0 1 . 1 2 1  is a l s o  u n c o n s t i t u t i o n a l  b e c a u s e  it 

v i o l a t e s  t h e  p r o c e d u r a l  d u e  p r o c e s s  r i g h t s  o f  P l a i n t i f f .  The 

s t a t u t e  is i m p e r m i s s i b l y  v a g u e  a n d  o v e r b r o a d ,  a n d  c a n n o t  be s a v e d  

b y  j u d i c i a l  r e c o n s t r u c t i o n .  T h i s  v a g u e n e s s  m a k e s  even-handed  en-  

f o r c e m e n t  impossible .  

F u r t h e r m o r e ,  s i n c e  t h e  s t a t u t e  i m p i n g e s  on f r e e  s p e e c h  and  

a s s o c i a t i o n ,  s e t t l e d  p r i n c i p l e s  of law d i c t a t e  t h a t  i t  c a n n o t  b e  

s u s t a i n e d  a b s e n t  t h e  S t a t e ' s  s h o w i n g  o f  a c o m p e l l i n g  i n t e r e s t  t h a t  

c a n n o t  b e  a t t a i n e d  by  less r e s t r i c t i v e  means .  N o  s u c h  s h o w i n g  was 

a t t e m p t e d .  

-3-  
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These  d e f  i c i e n c i e s  require r e v e r s a l .  The c o n s t i t u t i o n a l  

p r o h i b i t i o n  a g a i n s t  u n j u s t i f i e d  u s u r p a t i o n  of the First  Amendment 

r i g h t s  guaranteed t o  a l l  i n d i v i d u a l s ,  coupled  w i t h  t h e  S t a t e ' s  

t o t a l  f a i l u r e  of p r o o f ,  r e q u i r e s  e n t r y  of summary judgment i n  

f a v o r  of p l a i n t i f f .  

. .  

. *  

I 
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ARGUMENT 

I. SECTXON 101.121 ( F l a . S t a t s . 1  ( 1 9 8 6 )  IS AN IMPERMISSIBLE 
SOLUTION TO A NONEXISTENT PROBLEM 

A. S101.121 IS IHPERMISSIBLY OVERBROAD AND VAGUE 

The t r i a l  C o u r t ' s  o r d e r  g i v e s  t h e  s h o r t e s t  of s h r i f t  t o  t h e  

s u b s t a n t i a l  F i r s t  Amendment i s sues  r a i s e d  by t h e  News-Press' c h a l -  

I l e n g e  t o  F l o r i d a ' s  u n p r e c e d e n t e d  a t t e m p t  t o  ban r o u t i n e  e l e c t i o n -  

d a y  n e w s  c o v e r a g e  a t  s t a t e  p o l l i n g  p l a c e s .  T h e  o n l y  i n s i g h t  i n t o  

. .  

t h e  C o u r t ' s  r e a s o n i n g  is t h a t  S101.121 ( F l a . S t a t s .  1986)  is r e n -  

d e r e d  c o n s t i t u t i o n a l  by " . . . g i v i n g  t h e  law a common sense i n t e r -  

p r e t a t i o n . "  (R-306). 

T h i s  c r y p t i c  r a t i o n a l e  d o e s  n o t  b e a r  t h e  w e i g h t  o f  t h e  

r e c o r d ,  f o r  t h e  o n l y  c r e d i b l e  e v i d e n c e  o f f e r e d  a t  t r i a l  demon- 

s t r a t e d  t h a t  t h e  s y s t e m  t h e  s t a t u t e  p u r p o r t e d l y  seeks t o  f i x  

w a s n ' t  b r o k e n  i n  t h e  f i r s t  p l a c e . 9  

L a s t  month i n  Board of A i r p o r t  Commjssioners of t h e  C i t y  o f  

Los A n g e l e s  v .  Jews f o r  J e s u s ,  5 5  U.S.L.W. 4855 ( J u n e  1 5 ,  1 9 8 7 ) ,  

1 -  

9 One p o l l  w o r k e r  t e s t i f i e d  t h a t  t h e  m e d i a ' s  p r e s e n c e  a t  t h e  
p o l l s  ". . . t akes  y o u r  a t t e n t i o n  o f f  what y o u ' r e  d o i n g . "  S i g n i f i -  
c a n t l y ,  s h e  d i d  - n o t  t e s t i f y  t h a t  j o u r n a l i s t s  had engaged  i n  d i s -  
r u p t i v e  behav io r ' .  For a l l  w e  can t e l l  from t h e  record,  h e r . a t t e n -  
t i o n  was d i v e r t e d  by c o n c e r n  over whether  s h e  w o u l d  p h o t o g r a p h  
w e l l .  

Such  " e v i d e n c e "  does n o t  j u s t i f y  a s u b s t a n t i a l  i n c u r s i o n  i n t o  
h i s t o r i c a l l y  r e c o g n i z e d  F i r s t  Amendment r i g h t s ,  a l t h o u g h  i t  may 
d e m o n s t r a t e  t h e  need for less d i s t r a c t a b l e  p o l l  w o r k e r s .  Nor d o e s  
t h e  t r i a l  C o u r t ' s  a s s e r t i o n  t h a t  "common sense" s u p p o r t s  i t s  
d e c i s i o n  t ake  i n t o  a c c o u n t  t h e  Uni ted  S t a t e s  Supreme C o u r t ' s  i n -  
s i s t e n c e  t h a t  F i r s t  Amendment r i g h t s  be  a c c o r d e d  t h e  g r e a t e s t  
d e f e r e n c e  i n  o u r  democratic s o c i e t y .  

- 5- 
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the  Supreme C o u r t  of t h e  U n i t e d  Sta tes  h e l d  a s t a t u t e  which pro- 

h i b i t e d  t h e  exercise of F i r s t  Amendment a c t i v i t i e s  t o  be f a c i a l l y  

u n c o n s t i t u t i o n a l  because of i t s  o v e r b r e a d t h .  The s t a t u t e ,  w h i c h  

d e c l a r e d  a b l a n k e t  ban o n  F i r s t  Amendment a c t i v i t i e s  a t  Los 
*~ 

A n g e l e s  I n t e r n a t i o n a l  A i r p o r t ,  was s t r u c k  down a s  be ing  " s u b s t a n -  

t i a l l y  o v e r S r o a d  a n d . .  .no t  f a i r l y  s u b j e c t  t o  a l i m i t i n g  c o n s t r u c -  

t i o n . "  - Id. a t  4 8 5 6 .  

U n l i k e  t h e  s t a t u t e  a t  b a r ,  t h e  LQS Angeles  A i z ? o r t  even-hand- 

e d l y  d e c l a r e d  i t s  c e n t r a l  t e r m i n a l  a r ea  " n o t  open f o r  First  Amend- 

m e n t  a c t i v i t i e s  by any  i n d i v i d u a l  a n d / o r  e n t i t y . "  Jews f o r  J e s u s ,  

a r e l i g i o u s  g r o u p  known for a c c o s t i n g  u n i n t e r e s t e d  p a s s e r s b y  a t  

b u s y  a i r p o r t s ,  c h a l l e n g e d  t h e  r e g u l a t i o n .  

W r i t i n g  f o r  a unanimous C o u r t ,  J u s t i c e  O'Connor 's  o p i n i o n  

d e m o n s t r a t e s  t h a t  F i r s t  Amendment p r o t e c t i o n  e x t e n d s  f a r  enough t o  

t -  c o v e r  b e h a v i o r  t h a t  a s i g n i f i c a n t  p o r t i o n  o f  t h e  populace  m i g h t  

f i n d  o f f e n s i v e . 3  

J e w s  f o r  J e s u s  is s i m p l y  t h e  l a t e s t  i l l u s t r a t i o n  of t h i s  

n a t i o n ' s  b e l i e f  t h a t  t h e  e x e r c i s e  of F i r s t  Amendment r i g h t s  w i l l  

n o t  be r e s t r i c t e d  m e r e l y  b e c a u s e  i t  is  a n  inconveh ience  t o  o t h e r s ,  

s u c h  as t h e  l o n e  F l o r i d a  p o l l  w o r k e r  who t e s t i f i e d  i n  s u p p o r t  of 

s 1 0 1 . 1 2 1 .  

T h a t  s t a t u t e  and  i t s  b l a n k e c  p r o h i b i t i o n  of non-voter  access 

t o  a reas  l o c a t e d  w i t h i n  5 0  f e e t  o f  p o l l i n g  p l a c e s  i s  s i m i l a r  i n  

i t s  o v e r b r e a d t h  t o  t h e  Los Ange les  o r d i n a n c e  i n v a l i d a t e d  i n  - J e w s  

1/ T h i s  r e s u l t  is c o n s i s t e n t  w i t h  t h i s  C o u r t ' s  broad v i e w  of 
First Amendment f r eedoms .  See, i n f r a .  p . 9 .  
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for J e s u s .  I t  is i m p o s s i b l e  t o  i n t e r p r e t  t h e  s t a t u t e  i n  a way 

t h a t  a p p r o p r i a t e l y  l i m i t s  i t .  To do so would i n v o l v e  t h e  a d d i t i o n  

o r  s u b t r a c t i o n  of words f r o m  t h e  s t a t u t e ,  and t h i s  t h e  c o u r t s  can- 

n o t  do.> 

T h e  s t a t u t e  r eads  i n  f u l l  a s  follows: 

As many e l e c t o r s  may b e  a d m i t t e d  t o  v o t e  a s  there  
a r e  b o o t h s  a v a i l a b l e ,  a n d  no p e r s o n  who is not i n  
l i n e  t o  v o t e  may come w i t h i n  5 0  f e e t  of a n y  p o l l i n g  
p l a c e  f r o m  t h e  o p e n i n g  t o  t h e  c l o s i n g  o f  t h e  p o l l s ,  
e x c e p t  t h e  o f f i c i a l l y  d e s i g n a t e d  watchers, t h e  i n -  
s p e c t o r s ,  t h e  c l e r k s  o f  e l e c t i o n ,  and the  s u p e r -  
v i s o r  o f  e l e c t i o n s  o r  h i s  d e p u t y .  However, t h e  
s h e r i f f ,  a d e p u t y  s h e r i f f ,  o r  a c i t y  p o l i c e m a n  may 
e n t e r  t h e  p o l l i n g  p l a c e  w i t h  p e r m i s s i o n  f rom t h e  
c l e r k  o r  a m a j o r i t y  of t h e  i n s p e c t o r s .  Such  re- 
s t r i c t i o n s  s h a l l  n o t  a p p l y  t o  commerc ia l  b u s i n e s s  
o r  p r i v a t e l y  owned homes  and  p r o p e r t y  which a r e  
w i t h i n  50 f e e t  of t h e  p o l l i n g  p l a c e .  

S101.121 F l a . S t a t s .  (1986) 
( e m p h a s i s  a d d e d )  . 

When r e a d  t o g e t h e r  w i t h  t h e  o t h e r  e l e c t i o n -  s t a t u t e s  wh ich  

w e r e  a l s o  r e v i s e d  a t  t h e  same t i m e 9  i d  1985, S101 .121  becomes 
* .  

9 See f n .  15, i n f r a .  p . 1 7 .  

9 A f u l l  d i s c u s s i o n  of t h e  e l e c t i o n  code's r e v i s i o n  is pro -  
v i ded  i n  A p p e l l a n t ' s  b r i e f .  Amici would u n d e r s c o r e ,  h o w e v e r ,  t h a t  
a l t h o u g h  t h e  p r e d e c e s s o r  s t a t u t e  t o  S101.121 was o n  t h e  books 
s i n c e  1895 a n d  was f a r  more r e s t r i c t i v e  i n  i ts  s c o p e ,  there is no 
record t h a t  a n y  e l e c t i o n  s u p e r v i s o r  e v e r  f o u n d  i ts  e n f o r c e m e n t  
n e c e s s a r y  t o  p r e s e r v e  order a t  t h e  p o l l s .  

P r i o r  t o  e n a c t m e n t  of S101.121 ". . . the media t h a t  d i d  go i n t o  
t h e  polls were allowed t o  go i n ,  t h e y  were n o t  t h r o w n  o u t  a n d  n o t  
t o l d  n o t  t o  t ake  p i c t u r e s  p r i o r  to  t h i s  p a r t i c u l a r  i n c i d e n t ,  i s n ' t  
that t r u e ? "  

(By d e f e n d a n t  E n i d  Earle]  "That's r i g h t ,  Mr. Carta." 

(R-35-36) 
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intolerably ambiguous. S101.121 provides that no non-voters may 

S L  come within 5 0  feet of a polling place. However, if these non- 

voters happen t o  be soliciting opinions, they may be barred from 

coming within 100 feet i f  t h e y .  fail to obtain the approval of the 

board of electors, pursuant to 5102.031(3).1/ If however, they 

do receive permission pursuant to S102.031, i t  is unclear whether 

opinion-pollers are to be bound by the 50-foot prohibited zone 

established by S 1 0 1 . 1 2 1 ,  or whether the permission they have 

5/ Florida Statute S 1 0 2 . 0 3 1  (1986) reads in relevant part as 
follows: 

( 3 )  Any person, political committee, committee of continu- 
ous existence, or other group or organization that intends to 
solicit voters within 100 feet of any polling place on the day of 
any election shall notify the supervisor of elections at least 3 
days prior'to the day of the day of the election of such intent. 
The notice shall include: 

(a) the name of the person, committee, group, or  
organization soliciting ; 

(b) the issue on which persons will be solicited; 
(c) the polling places where sdliciting will occur: 
( d )  the time soliciting will occur: and 
(e) the nature of the soliciting activity, including, 

but not limited to, distribution of pamphlets, 
flyers or other material; requesting signatures on 
a petition form, and requesting voter opinions on 
candidates and issues. 

Upon receiving such notice, the supervisor shall take any 
action necessary to ensure order at the polling places affected by 
such soliciting. 
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received p u r s u a n t  to  SlO2.031 is s u p e r s e d i n g . 9  

I n  order t o  be c o n s t i t u t i o n a l ,  a s t a t u t e  m u s t  be u n d e r s t a n d -  

able. Sl01.121 f a i l s  t h a t  t e s t .  - S e e  P a p a c h r i s t o u  v .  Jackson- 

ville, 236 So.2d 1 4 1  ( F l a .  1st DCA 1 9 7 0 ) ,  r e v ' d ,  4 0 5  U . S .  156 

(1972) ( w h e r e  s t a t u t e ' s  f a i l u r e  t o  g i v e  p e r s o n  of o r d i n a r y  i n t e l -  

l i g e n c e  f a i r  no t i ce  t h a t  h i s  c o n t e m p l a t e d  c o n d u c t  was f o r b i d d e n  

l e d  t o  i t s  i n v a l i d a t i o n  o n  v a g u e n e s s  g r o u n d s . )  

B .  5 1 0 1 . 1 2 1  V I O L A T E S  STANDARDS GOVERNING LIPlITATIONS 
UPON FREEDOM OF SPEECH AND P R E S S  I N  PUBLIC FORUMS 

I n  J e w s  f o r  J e s u s ,  t h e  o v e r b r e a d t h  of t h e  s t a t u t e  a t  ba r  was 

so p a t e n t  t h a t  t h e  C o u r t  d i d  n o t  b o t h e r  t o  d e c i d e  i f  t h e  Los 

A n g e l e s  A i r p o r t  t e r m i n a l  w a s  a p u b l i c  fo rum.  Yet there ,  as  here ,  

t h e  r e g u l a t i o n  c o u l d  h a v e  b e e n  a n a l y z e d  f r o m  t h e  s t a n d p o i n t  o f  

w h e t h e r  t h e  g o v e r n m e n t  was i m p e r m i s s i b l y  l i m i t i n g  speech i n  a 

p u b l i c  forum. 

T h e  C o u r t  below d i d  n o t  d e c i d e  t h a t  q u e s t i o n ,  a n d  t h i s  C o u r t ,  

f o l l o w i n g  t h e  Jews f o r  J e s u s  p r e c e d e n t ,  c o u l d  p r o p e r l y  i g n o r e  t h e  

i s s u e  a s  w e l l  a n d  s i m p l y  a n d  d e c l a r e  S101 .121  i n v a l i d  on  o v e r -  

b r e a d t h  g r o u n d s .  

9 A l t h o u g h  t h i s  p r o v i s i o n  is n o t  d i r e c t l y  a t  i s s u e ,  i t  i l l u s -  
t r a t e s  t h e  c a s u a l n e s s  w i t h  w h i c h  t h e  L e g i s l a t u r e  has  r e v i s e d  t h e  
e l e c t i o n  code. U n d e r  S102 .031 ,  p o l l  o f f i c i a l s  a r e  g i v e n  no g u i d e -  
l i n e s  by w h i c h  t o  e v a l u a t e  t h e  a c t i v i t y  of p o t e n t i a l  o p i n i o n -  
pol lers .  How c a n  t h e y  assess w h a t  e f f e c t  a g i v e n  a c t i v i t y  m i g h t  
h a v e  o n  t h e  o r d e r l i n e s s  of t h e  p o l l i n g  p l a c e ?  S i n c e  there  a r e  n o  
expres s  g u i d e l i n e s  c o n t a i n e d  i n  S102.031 for e v a l u a t i n g  t h i s  
q u e s t i o n ,  there  is n o t h i n g  p r e v e n t i n g  a p o l l  official from u s i n g  
h i s  own p e r s o n a l  p o l i t i c a l  b i a s  a s  a b a s i s  for e x c l u d i n g  a 
would-be o p i n i o n  p o l l e r .  
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However ,  ample e v i d e n c e  e x i s t s  t o  s u p p o r t  a f i n d i n g  t h a t  

F l o r i d a ' s  p o l l i n g  places - are public forums.l/ 

T h e  s t a n d a r d  is w h e t h e r  . .  t h e  g o v e r n m e n t  h a s  e x p r e s s e d  a n  

i n t e n t  t o  c r ea t e  a p u b l i c  forum. - See C o r n e l i u s  v .  NAACP Leqal 

D e f e n s e  & E d u c a t i o n  Fund, 105 S . C t .  3 4 3 9 ,  8 7  L . E d . 2 d  2567 ( 1 9 8 5 ) .  

A p o l l i n g  p l a c e ,  where v o t e r s  e x p r e s s  t h e i r  personal choice a b o u t  

who should become a n  e l e c t e d  o f f i c i a l ,  and which  i s  e x p r e s s l y  

d e s i g n a t e d  t o  r e c e i v e  a s t e a d y  s t ream o f  p e o p l e  on  d e s i g n a t e d  

e l e c t i o n  d a y s  , q u a l i f i e s  u n d e r  t h i s  t e s t .  

O n c e  t h e  C o u r t  d e t e r m i n e s  t h a t  t h e  a f f e c t e d  a r e a  is a p u b l i c  

f o r m ,  t h e  s t a t u t e  m u s t  p a s s  a r a t i o n a l  r e l a t i o n s h i p  test, re- 

l a t i n g  t h e  r e g u l a t i o n  t o  a p e r m i s s i b l e  s t a t e  o b j e c t i v e ,  s u c h  a s  

t h a t  of p r e v e n t i n g  d i s r u p t i o n .  R e g u l a t i o n s  showing no  s u c h  

r a t i o n a l  r e l a t i o n s h i p  are  u n c o n s t i t u t i o n a l .  - See Clean-up  ' 8 4  v .  

H e i n r i c h ,  5 8 2  F.Supp 125 ( M . D .  F l a .  1 9 8 4 1 ,  a f f ' d ,  759 F.2d 1511 

. _  ( 1 1 t h  Cir. 1 9 8 5 ) .  
1 

T h e  r e g u l a t i o n  i n  q u e s t i o n  m u s t  a l s o  be  n a r r o w l y  ta i lored t o  

t h e  goal  of a c h i e v i n g  a p e r m i s s i b l e  s t a t e  o b j e c t i v e .  - S e e  I r i s h  

S u b c o m m i t t e e  v .  Rhode Island Heritage Commiss ion ,  6 4 6  F.Supp. 347,  

3 5 4  ( D . R . 1  1 9 8 6 ) ;  a l so  see H e f f r o n  v. I n t e r n a t i o n a l  S o c i e t y  f o r  

K r i s h n a  C o n s c i o u s n e s s ,  452 U . S .  6 4 0 ,  ( d i s s e n t  a t  2569); KTSP-Taft 

1/ T h e  S t a t e  a p p e a r s  t o  h a v e  e x p r e s s l y  c o n c e d e d  t h e  i s s u e  
(R-53); i n  a n y  e v e n t ,  t he  t r i a l  t r a n s c r i p t  as a whole r e v e a l s  n o  
s e r i o u s  d i s p u t e  t h a t  the p l a i n t i f f  is i n  f a c t  e n g a g e d  i n  l e g i t i -  
ma te  n e w s g a t h e r i n g  a c t i v i t y  which t h e  S t a t e  may n o t  u n r e a s o n a b l y  
impede. T h e  d i s p u t e  c e n t e r s  u p o n  w h e t h e r  t h e r e  is s u f f i c i e n t  
e v i d e n c e  u p o n  which  S101.121 may be deemed r e a s o n a b l e .  
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T e l e v i s i o n  v .  A r i z o n a  S t a t e  Lot te ry ,  6 4 6  F.Supp. 308 (D.Ariz. 

1986). 

O n l y  w h e r e  t h e r e  is c l e a r  e v i d e n c e  of  i n t e n t  - not t o  c r e a t e  a 

p u b l i c  forum, or  w h e r e  t h e  n a t u r e  of  t h e  p r o p e r t y  is  i n c o n s i s t e n t  

w i t h  e x p r e s s i v e  a c t i v i t y , y w i l l  t h e  Supreme C o u r t  r e f u s e  t o  f i n d  

a p u b l i c  forum. N e i t h e r  f a c t o r  a p p l i e s  t o  p o l l i n g  p l a c e s .  

S i n c e  v o t e r s  a r e  e x e r c i s i n g  t h e i r  c o n s t i t u t i o n a l  r i g h t s  by 

g o i n g  t o  t h e  p o l l s ,  any e x p r e s s i o n  o t  g o v e r n m e n t a l  i n t e n t  t o  re- 

s t r i c t  t h e  p u b l i c  a s p e c t  of t h e  p o l l i n g  p l a c e  is u n c o n s t i t u t i o n a l ,  

n o t  o n l y  a s  a p p l i e d  t o  t h e  v o t e r s ,  b u t  a l s o  as a p p l i e d  t o  j o u r -  

n a l i s t s  who a r e  a t t e m p t i n g  t o  e x e r c i s e  t h e i r  c o n s t i t u t i o n a l  r i g h t  

t o  g a t h e r  and  d i s s e m i n a t e  t h e  n e w s .  T h i s  r i g h t  was i d e n t i f i e d  i n  

B r a n z b u r g  v. Hayes ,  408 U.S. 665 ,  681 ( 1 9 7 2 ) ,  as w e l l  a s  i n  Uni ted  

S t a t e s  v. G u r n e y ,  558 F.2d 1202 ,  1208 ( 5 t h  C i r .  1 9 7 7 ) .  F u r t h e r -  

more, t h e  v e r y  f u n c t i o n  o f  a p o l l i n g  p l a c e  i n d i c a t e s  t h a t  i t  is 

n o t  a n  a r ea  i n c o n s i s t e n t  w i t h  e x p r e s s i v e  a c t i v i t y .  Moreover,  t h e  

f a c t  t h a t  many p o l l i n g  p l a c e s  a r e  o f t e n  l o c a t e d  w i t h i n  p u b l i c  

f a c i l i t i e s  s u c h  a s  schools s u p p o r t s  t h e i r  d e s i g n a t i o n  a s  a p u b l i c  

forum. 

. .  

* -  

S101.121 c a n n o t  p a s s  t h e  r a t i o n a l  r e l a t i o n s h i p  t e s t  t h a t  is 

r e q u i r e d  t o  j u s t i f y  r e g u l a t i o n s  which i n f r i n g e  o n  F i r s t  Amendment 

r i g h t s  i n  p u b l i c  forums.  The S t a t e  f a i l s  t o  p r o v i d e  any  j u s t i f i -  

c a t i o n  for  i t s  50-foot  " F i r s t  Amendment Free Z o n e . " 9  Al though 

9 
9 / Jews for J e s u s ,  s u p r a . ,  a t  4856 .  

C o r n e l i u s ,  s u p r a . ,  105  S.Ct. a t  3450. 
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t h e  S t a t e ' s  w i t n e s s e s  a n d  a t t o r n e y s  c l a i m e d  t h e  r e s t r i c t i o n  is  

n e c e s s a r y  t o  p r e v e n t  d i s r u p t i o n  a t  t h e  p o l l s ,  t h e y  f a i l e d  t o  
. -  

p r o v i d e  a n y  e v i d e n c e  of t h i s  d i s r u p t i o n ,  a s i d e  from t h e  comments  

o f  o n e  p o l l  worker ,  who t e s t i f i e d  t h a t  t h e  p r e s e n c e  of n e w s m e n  

d i s t r a c t e d  h e r  a n d  made i t  d i f f i c u l t  f o r  h e r  t o  do  h e r  j o b .  ( R  

4 4 ) .  T h e  a s s e r t i o n s  of c o u n s e l ,  of cour se ,  a r e  not e v i d e n c e .  

I t  is a l s o  s i g n i f i c a n t  t h a t  t h e  s t a t e  has  p r o v i d e d  n o  f a c t s  

t o  s u p p o r t  i t s  c o n t e n t i o n  t h a t  o r d e r l y  e l e c t i o n s  can o n l y  be 

e f f e c t u a t e d  by a SO-foot  p r o h i b i t e d  z o n e  a r o u n d  t h e  p o l l i n g  

p l a c e .  

I n s t e a d ,  t h e  o n l y  d e m o n s t r a t e d  e f f e c t  o f  S101 .121  h a s  b e e n  

t h e  i n c r e a s e d  h a r d s h i p  o n  e m p l o y e e s  o f  t h e  News-Pres s  as t h e y  

a t t e m p t e d  t o  p e r f o r m  a f u n c t i o n  w h i c h  is a n a t u r a l  e x t e n s i o n  o f  

t h e i r  c o n s t i t u t i o n a l l y  p r o t e c t e d  f r e e d o m  o f  t h e  p r e s s . l O /  - . .  

I _  

(R-6-29) 

A b s e n t  p r o o f  t h a t  t h e  a c t i v i t i e s  o f  n o n - v o t e r s  a r o u n d  p o l l  

s i t e s  a re  d i s r u p t i v e ,  t h e  s t a t e  c a n n o t  r e g u l a t e  access t o  p o l l s  by  

e x c l u d i n g  members o f  t h e  m e d i a . l l /  - 

lo/ T h e  p r i n c i p l e  t h a t  media access t o  "matters  r e l a t i n g  t o  
tEe  f u n c t i o n i n g  of g o v e r n m e n t "  may n o t  be abr idged  a b s e n t  some 
" o v e r r i d i n g  i n t e r e s t  a r t i c u l a t e d  i n  f i n d i n g s "  w a s  e s t a b l i s h e d  i n  
R ichmond  N e w s p a p e r s ,  I n c .  v .  V i r g i n i a ,  4 4 8  U.S.  555 ( 1 9 8 0 ) .  See 
d i s c u s s i o n  i n f r a .  , p .  2 1 - 2 4 .  

11/ Even i f  t h e  s t a t e  h a d  p r o v i d e d  e v i d e n c e  of t h e  
" a i s r u p t i v e "  n a t u r e  o f  media p r e s e n c e  a t  t h e  p o l l s ,  S101.121 w o u l d  
s t i l l  b e  u n c o n s t i t u t i o n a l ,  s i n c e  t h e r e  is no p a r t i c u l a r  
j u s t i f i c a t i o n  f o r  a 50 f o o t  p r o h i b i t e d  z o n e .  F o r  a l l  t h e  C o u r t  
c a n  t e l l ,  t h i s  number was p u l l e d  f r o m  a h a t .  
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The s t a t u t e  s h o u l d  also be f o u n d  u n c o n s t i t u t i o n a l  e v e n  i f  t h e  

C o u r t  f i n d s  t h e  p o l l i n g  p l a c e  t o  be a l i m i t e d  p u b l i c  forum. 

A m i c i  a r e  o f  t h e  v i e w  t h a t  p o l l i n g  p l a c e s  a r e  p u b l i c  f o r u m s ,  

a l t h o u g h  a p r i n c i p l e d  a r g u m e n t  c a n  be made t h a t  t h e y  a r e  l i m i t e d  

i n  n a t u r e .  The  term " l i m i t e d  p u b l i c  forum" h a s  b e e n  u s e d  t o  d e s -  

c r i b e  a s t a t e  f a i r  b e c a u s e  " i t  e x i s t s  t o  p r o v i d e  a means  t o r  a 

g r e a t  number of e x h i b i t o r s  t e m p o r a r i l y  t o  p r e s e n t  t h e i r  p r o d u c t s  

o r  v i e w s ,  b e  t h e y  commercial, r e l i g i o u s ,  o r  p o l i t i c a l ,  t o  a l a r g e  

n u m b e r  of p e o p l e  i n  a n  e f f i c i e n t  f a s h i o n . ' '  H e f f r o n  v.  I n t e r n a -  

t i o n a l  S o c i e t y  f o r  K r i s h n a  C o n s c i o u s n e s s ,  4 5 2  U . S .  6 4 0 ,  6 5 5  

( 1 9 8 1 ) .  

By a n a l o g y ,  a p o l l i n g  p l a c e ,  s i n c e  i t  e x i s t s  t o  a l low t h e  

t e m p o r a r y  p r e s e n c e  of a g r e a t  number of v o t e r s  for t h e  p a r t i c u l a r  

p u r p o s e  of c a s t i n g  t h e i r  b a l l o t s ,  may b e  deemed a l i m i t e d  p u b l i c  

forum. 
. "  

. -  I t  is i m p o r t a n t  t o  remenber t h a t  t h e  News-Pres s  does no t  

c la im u n l i m i t e d  access  t o  t h e  p o l l i n g  places  f o r  u n l i m i t e d  p u r -  

poses. The  News-Pres s  seeks o n l y  t o  do what p h o t o g r a p h e r s  

t h r o u g h o u t  F l o r i d a  a n d  t h e  n a t i o n  h a v e  a l w a y s  , d o n e  o n  E l e c t i o n  

Day: t o  a c c u r a t e l y  p o r t r a y  c i t i z e n s  e x e r c i s i n g  t h e  che r i shed  

f r a n c h i s e .  

L i m i t e d  p u b l i c  f o r a  a r e  not "Hyde P a r k s , "  w h e r e  a n y o n e  may 

g e t  u p  on h i s  s o a p b o x  t o  h a r a n g u e  s p e c t a t o r s  on  a n y  s u b j e c t ;  

r a t h e r ,  t h e y  m u s t  b e  a n a l y z e d  o n  a c a s e - b y - c a s e  b a s i s ,  a n d  F i r s t  

Amendment a c t i v i t y  a p p r o p r i a t e  t o  a n d  c o n s i s t e n t  w i t h  t h e  p a r t i c u -  

lar forum s h o u l d  be p e r m i t t e d .  

-13- 



? .  

, .  
I n  a l i m i t e d  public fo rm,  t i m e ,  p l a c e  and manner  r e g u l a t i o n s  

h a v e  b e e n  h e l d  t o  be c o n s t i t u t i o n a l  o n l y  when t h e y  p r o v i d e  a l t e r -  

n a t i v e  means of access fo r  the g r o u p s  t h a t  h a v e  b e e n  e x c l u d e d .  

- S e e  H e f f r o n  v .  I n t e r n a t i o n a l  ' S o c i e t y  for K r i s h n a  C o n s c i o u s n e s s ,  

s u D r a .  T h e r e ,  t h e  C o u r t  reasoned t h a t  d e f e n d a n t s  c o u l d  employ t h e  

a l t e r n a t i v e  means  o f  r e n t i n g  a b o o t h  a t  t h e  M i n n e s o t a  S t a t e  F a i r  

s o  t h a t  t h e i r  d i s t r i b u t i o n  o f  r e l i g i o u s  l i t e r a t u r e  w o u l d  n o t  

v i o l a t e  a s t a t e  s t a t u t e .  SlO1.121 does no t  p r o v i d e  s u c h  a l t c r n a -  

t i v e  m e a n s ;  i n s t e a d ,  i t  e f f e c t i v e l y  p r e v e n t s  media p h o t o g r a p h e r s  

from t a k i n g  e l e c t i o n  d a y  p o l l - s i t e  p h o t o s  a l t o g e t h e r .  ( R  8 - 9 ,  

1 6 )  .12/ - 
An a d d i t i o n a l  c r i t e r i o n  i n  d e t e r m i n i n g  t h e  c o n s t i t u t i o n a l i t y  

of a t i m e ,  p l a c e  and  manner r e s t r i c t i o n  is t h a t  i t  mus t  be  a p p l i e d  

e v e n h a n d e d l y  t o  a l l ,  and  m u s t  se rve  a s i g n i f i c a n t  g o v e r n m e n t  

i n t e r e s t .  H e f f r o n  a t  6 4 8 ,  6 4 9 .  S101 .121  f a i l s  t h i s  t es t ,  be- 
. -  

. . .  c a u s e  i t  h a s  n o t  b e e n  a p p l i e d  t o  e x c l u d e  g r o u p s  o t h e r  t h a n  t h e  

media a n d  b e c a u s e  t he re  h a s  b e e n  n o  s h o w i n g  t h a t  t h e  i n c r e a s e  of 

t h e  p r o h i b i t e d  zone  a r o u n d  t h e  p o l l s  f rom 1 5  f e e t  t o  50 f e e t  

a c t u a l l y  c u t s  down on  e l e c t i o n  d a y  chao?. Nor h'as t h e  e x i s t e n c e  

o f  t h i s  chaos b e e n  e s t a b l i s h e d ,  a s ide  f r o m  t h e  t e s t i m o n y  of o n e  

f 

12/ I r o n i c a l l y ,  t r i a l  t e s t i m o n y  r e v e a l e d  o n e  i n s t a n c e  w h e r e  txe s t a t u t e  was i g n o r e d  and  p r e s s  p h o t o g r a p h e r s  permit ted t o  take  
p i c t u r e s  w i t h i n  50 f e e t  o f  t h e  po l l s .  (R-13-14; 1 9 - 2 0 ) .  
S i g n i f i c a n t l y ,  t he re  was n o  t e s t i m o n y  t h a t  t h i s  i n c i d e n t  b r o u g h t  
chaos o r  d i s r u p t i o n  t o  t h e  e l e c t o r a l  process. 

-14 -  
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I p o l l  worker who complained of a d i s t u r b a n c e  i n  one p o l l i n g  p l a c e  
a .  

I o n  one day (R-44). 

Through a s e r i e s  o f  Supreme C o u r t  d e c i s i o n s ,  t h e  p r i n c i p l e  

h a s  emerg'ed t h a t  g o v e r n m e n t a l  r e g u l a t i o n  o f  l i m i t e d  p u b l i c  f o r a  

may n o t  p r o h i b i t  p e a c e f u l  s p e e c h  o r  a s s e m b l y  u n d e r  t h e  g u i s e  of 

p r e s e r v i n g  order .  I n s t e a d ,  t h e s e  g o v e r n m e n t a l  r e g u l a t i o n s  may 

only r e s t r i c t  b e h a v i o r  t h a t  is u n s u i t a b l e  t o  t h e  f o r l m .  -- See Brown 

v .  L o u i s i a n a ,  383 U.S. 131  ( 1 9 6 6 )  ( u p h o l d i n g  p l a i n t i f f ' s  c o n s t i t u -  

t i o n a l  r i g h t  t o  s i l e n t l y  p r o t e s t  i n  a l i b r a r y ) ;  G r e g o r y  v .  City  

of C h i c a q o ,  394 U . S .  111, 112 ( 1 9 6 9 )  ( u p h o l d i n g  p l a i n t i f f s '  cons- 

t i t u t i o n a l  r i g h t  t o  c o n d u c t  p e a c e f u l  a n d  o r d e r l y  p r o t e s t  march 

from c i t y  h a l l  t o  Mayor ' s  r e s i d e n c e ) ;  E i s e n s t a d t  v .  B a i r d ,  405  

U . S .  438, 460 (1972) (Douglas, J. , c o n c u r r i n g ) ( u p h o l d i n g  a p p e l -  

l e e ' s  c o n s t i t u t i o n a l  r i g h t  t o  d i s t r i b u t e  c o n t r a c e p t i v e s  t o  un- 

. .  m a r r i e d  p e r s o n s ) .  

P e r m i t t i n g  t h e  media to c o n t i n u e  its t r a d i t i o n  of s h o w i n g  

E l e c t i o n  Day a c t i v i t y  a t  t h e  v o t i n g  b o o t h  is c o m p l e t e l y  c o n s i s t e n t  

with t h e  Supreme C o u r t ' s  v i e w  of l i m i t e d  p u b l i c  f o r a .  L i k e  

schools  a n d  l i b r a r i e s ,  p o l l i n g  p laces  e x i s t  t o  p r o m o t e  a c e r t a i n  

k i n d  of e x p r e s s i v e  a c t i v i t y .  P r o v i d i n g  a n  o p p o r t u n i t y  f o r  v o t e r s  

t o  e x p r e s s  t h e i r  p o l i t i c a l  v i e w s  b e f o r e  a n d  a f t e r  t h e y  e x e r c i s e  

t h e i r  f r a n c h i s e  is  c o n s i s t e n t  w i t h  t h e  p u r p o s e  of t h e  p o l l i n g  

. *  

t 

p lace .  

I t  is s e t t l e d  l a w  i n  t h e  E l e v e n t n  C i r c u i t  t h a t  t h e  s t a t e  may 

e n a c t  r e a s o n a b l e  t i m e ,  p l a c e  a n d  m a n n e r  regulations of e l e c t i o n s  
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only i n s o f a r  as these r e g u l a t i o n s  do not exceed c o n s t i t u t i o n a l  

l i m i t a t i o n s .  Clean-Up ' 8 4  v .  H e i n r i c h ,  7 5 9  P.Zd 1511, 1513,  1 5 1 4  

( 1 1 t h  C i r .  1 9 8 5 ) .  

T h i s  C o u r t  s h o u l d  fol low the  p r e c e d e n t  e s t a b l i s h e d  i n  C l e a n -  

Up v .  H e i n r i c h  and  s h o u l d  d e c l a r e  S l O l . 1 2 1  i n v a l i d  a s  a n  u n c o n s t i -  

t u t i o n a l  t i m e ,  p l a c e  and  m a n n e r  r e g u l a t i o n .  

C.  S101.121 VIOLATES PROCEDURAL DUE PROCESS 

H i s t o r i c a l l y ,  i n  t h e  F i r s t  Amendment a r e a ,  t h e  Supreme C o u r t  

p a i n s t a k i n g l y  e x a m i n e d  s t a t u t e s  a c c u s e d  of v a g u e n e s s  . l 3 /  - T h i s  

i s  b e c a u s e  " u n c e r t a i n  m e a n i n g s  i n e v i t a b l y  l e a d  c i t i z e n s  t o  s t ee r  

f a r  wider  of  t h e  u n l a w f u l  z o n e , "  a l l o w i n g  a " v a g u e  s t a t u t e . .  . t o  

i n h i b i t  t h e  e x e r c i s e  of [First Amendment] f r e e d o m s . "  G r a y n e d  v. 

C i t y  of R o c k f o r d ,  408  U.S. 1 0 4  ( 1 9 7 2 ) .  

. L  T h e  Supreme  C o u r t  h a s  held t h a t  a s t a t u t e  t h a t  de te rs  real  

and s u b s t a n t i a l  e x p r e s s i o n  is v o i d  f o r  v a g u e n e s s  when i t  c a n n o t  be 

c o n s t r u e d  b y  t h e  c o u r t  i n  s u c h  a way a s ' t o  c u r e  t h i s  v a g u e n e s s .  
. .  

- See H y n e s  v. Mayor a n d  C o u n c i l  of B o r o u g h  of O r a d e l l ,  425  U.S. 6 1 0  

( 1 9 7 6 )  R e c o r d  R e v o l u t i o n  N o .  6 v. City of P a r m a ,  638 F.2d 9 1 6  

( 6 t h  C i r .  1 9 8 0 ) ;  P o s t s c r i p t  E n t e r p r i s e s ,  Inc.r v. Whaley ,  6 3 8  F.2d 

1 2 4 9 ,  1253 ( 8 t h  C i r .  1 9 8 1 ) .  

I t  is a p p a r e n t  t h a t  S 1 0 1 . 1 2 1  s u f f e r s  f r o m  t h e  d e f i c i e n c y  of 

v a g u e n e s s ,  a n d  h i s t o r y  d e m o n s t r a t e s  t h a t  F l o r i d a  c o u r t s  are 

h o s t i l e  t o  v a g u e  l e g i s l a t i o n  t h a t  l i m i t s  f r e e  speech. 

13/ - L. T r i b e ,  Amer ican  C o n s t i t u t i o n a l  L a w ,  7 1 9  ( 1 9 7 8 )  
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Long b e f o r e  Jews f o r  J e s u s ,  t h i s  C o u r t  i n v a l i d a t e d  p a r t  of a 

. -  s t a t u t e  on v a g u e n e s s  g r o u n d s  e v e n  w h e r e  d e f e n d a n t ' s  b e h a v i o r  was 

c l e a r l y  o f f e n s i v e . l 4 /  - Here, SlOl.121 h a s  condemned c o n d u c t  

t h a t ,  by c o n t r a s t ,  h a s  b e e n  a r o u t i n e  p a r t  of e l e c t i o n - d a y  

c o v e r a g e  i n  F l o r i d a .  

F l a . S t a t s .  S 1 0 1 . 1 2 1  is  a c l a s s i c  e x a m p l e  o f  a v a g u e  s t a t u t e  

f o r  w h i c h  j u d i c i a l  r e c o n s t r u c t i o n  is i m p o s s i b l e .  T h e r e  is r e a l l y  

n o  way f o r  a c o u r t  t o  g u e s s  j u s t  w h a t  t h e  l e g i s l a t u r e  mean t  by 

e n a c t i n g  t h i s  s t a t u t e ;  a n y  a t t e m p t  t o  do so w o u l d  b e  j u d i c i a l  

l e g i s l a t i o n . 1 5 /  - F r o m  r e a d i n g  t h e  s t a f f  a n a l y s i s  o f  t h e  

l e g i s l a t i o n , 1 6 /  - i t  i s  p o s s i b l e  t o  c o n c l u d e  t h a t  S101.121 was 

r e v i s e d  t o  c o m p e n s a t e  f o r  t h e  c o u r t ' s  h a v i n g  s t r u c k  down S104.36  

a s  o v e r b r o a d  i n  Clean-Up ' 8 4  v. H e i n r i c h .  U n f o r t u n a t e l y ,  i n  

a t t e m p t i n g  t o  c u r e  a f a u l t  o f  o v e r b r e a d t h ,  t h e  L e g i s l a t u r e  h a s  

. -  passed  a s t a t u t e  wh ich  is f l a w e d  b y  v a g u e n e s s .  

. -  

14/ Waller v .  C i t y  o f  St. P e t e r s b u r g ,  2 4 5  So.2d 6 8 5  ( F l a .  2d 
D r A  1 9 7 1 )  ( h o l d i n g  t h a t  a n  a r r e s t  f o r  v e r b a l  a b u s e  was u n l a w f u l  
d u e  t o  t h e  o v e r b r e a d t h  of t h e  r e l e v a n t  s e c t i o n  o f  t h e  s t a t u t e ) .  

15/ See S i l v e r s t e i n  v. W a k e f i e l d ,  1 1 2 ' % . 2 d  406 ( F l a .  3d DCA 
1VSS) ( h o l d i n g  t h a t  c o u r t  has  n o  power t o  m o d i f y  laws p a s s e d  by 
t h e  l e g i s l a t u r e ) .  T h e  F lo r ida  S u p r e m e  C o u r t  has  r u l e d  t h e  same 
way. S t a t e  v .  E g a n ,  287 So.2d  1 ( F l a .  1 9 7 3 ) ;  accord, P u r v i s  v .  
S t a t e ,  377 So .2d  674  ( F l a .  1 9 7 9 ) .  

16/ T h e  s t a f f  a n a l y s i s  is r e p r o d u c e d  i n  f u l l  a s  a n  a p p e n d i x  
to t h i s  b r i e f .  ( A C A  31-35)  

I 
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T h e  s t a t u t e  a l s o  runs a f o u l  o f  p r o c e d u r a l  due p r o c e s s  b e c a u s e  

t h e  S t a t e  h a s  f a i l e d  t o  show t h a t  n o  less r e s t r i c t i v e  a l t e r n a t i v e  

t o  t h e  s t a t u t e  e x i s t s  fo r  & h e  p u r p o s e  of m a i n t a i n i n g  order  a t  t h e  

polls. 

F u r t h e r m o r e ,  t h e  s t a t u t e  a l s o  f a i l s  p r o c e d u r a l  d u e  p r o c e s s  

r e q u i r e m e n t s  f o r  c r i m i n a l  s t a t u t e s .  I t  is b l a c k  l e t t e r  l a w  t h a t  

c r i m i n a l  s t a t u t e s  c a n n o t  be e x t e n d e d  by c o n s t r u c t i o n ,  b u t  i n s t e a d  

m u s t  be s t r i c t l y  c o n s t r u e d .  I f  t he re  is  a n y  r e a s o n a b l e  d o u b t  a s  

t o  t h e  m e a n i n g  of a c r i m i n a l  s t a t u t e ,  i t  mus t  be c o n s t r u e d  i n  

f a v o r  o f  t h e  a c c u s e d .  1 4  F l a .  J u r .  2d C r i m i n a l  Law 514 ( 1 9 7 9 ) .  

F l a . S t a t .  S 1 0 1 . 1 2 1  i s  a c r i m i n a l  s t a t u t e . w h o s e  mean ing  is un- 

c l e a r .  As s u c h ,  i t  is not  p r o p e r l y  e n f o r c e a b l e  by t h e  c o u r t s .  

I n  a d d i t i o n ,  i t  is  w e l l - s e t t l e d  t h a t  t h e  b u r d e n  of p r o o f  

r es t s  w i t h  t h e  S t a t e  t o  j u s t i f y  5101 .121 ,  and  t h e  b u r d e n  is a h i g h  

o n e .  " S t a t e  a c t i o n  i m p i n g i n g  on f r e e  speech and  a s s o c i a t i o n  w i l l  

n o t  b e  s u s t a i n e d  u n l e s s  t h e  g o v e r n m e n t a l  i n t e r e s t  a sser ted  t o  

s u p p o r t  s u c h  i m p i n g e m e n t  i s  c o m p e l l i n g . "  T a l l e y  v. C a l i f o r n i a ,  

3 6 2  U.S. 6 0 ,  6 6 ,  6 7 ,  ( 1 9 6 0 )  ( H a r l a n ,  J. , c o n c u r r i n g ) . 1 7 /  - 

I n  T a l l e y ,  t h e  s t a t e ' s  f a i l u r e  t o  p r o v e  t h a t  i t s  o r d i n a n c e  

p r o h i b i t i n g  t h e  d i s t r i b u t i o n  ot anonymous  h a n d b i l l s  was t h e  o n l y  

m e a n s  by w h i c h  i t  c o u l d  p r e v e n t  f r a u d ,  f a l s e  a d v e r t i s i n g  and  

l i b e l ,  l e d  t h e  C o u r t  t o  d e c l a r e  t h e  o r d i n a n c e  u n c o n s t i t u t i o n a l .  

P l a i n t i f f ' s  r i g h t  t o  d i s t r i b u t e  h a n d b i l l s  was u p h e l d  w i t h o u t  h i s  

17/ A l s o  see NAACP v .  S t a t e  of Alabama, 357 U.S. 449,  463 ,  
4x4 ( 1 9 5 8 ) ;  B a t e s  v .  C i t y  of L i t t l e  R o c k ,  361 U.S. 516 
(1960). 
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I .  

b e i n g  r e q u i r e d  t o  p u t  h i s  name and address on them. The C o u r t  

a l s o  commented on t h e  S t a t e ' s  f a i l u r e  t o  m a k e  a showing t h a t  i t  
. .  

h a d  a t t e m p t e d  t o  u s e  a l t e r n a t i v e ,  less  r e s t r i c t i v e  means t o  p r e -  

v e n t  u n d e s i r a b l e  c o n d u c t .  - I d .  a t  6 6 ,  6 7 .  

More r e c e n t l y ,  i t  h a s  been h e l d  t h a t  a f i n d i n g  t h a t  t h e  

c h a l l e n g e d  s t a t u t e  i s  n o t  t h e  l e a s t  r e s t r i c t i v e  means a v a i l a b l e  t o  

a c h i e v e  a n  a s s e r t e d ,  l e g  i t  h a t e  g o v e r n m e n t a l  p u r 9 o s e  s u f f i c e s  t o  

i n v a l i d a t e  t h e  law.  V i l l a g e  of Schaumburq v .  C i t i z e n s  f o r  A 

Bet te r  Env i ronmen t ,  4 4 4  U.S. 6 2 0 ,  6 3 9  ( 1 9 8 0 ) .  

Here, t h e  S t a t e  h a s  n o t  e v e n  a t t e m p t e d  t o  show t h a t  S101.121 

i s  t h e  l e a s t  r e s t r i c t i v e  means o f  f u l f i l l i n g  i ts  a l l e g e d  p u r p o s e  

o f  e n s u r i n g  law and o r d e r  a t  t h e  p o l l s ,  a d e f i c i e n c y  which is a s  

f a t a l  i n  F l o r i d a  a s  i n  t h e  o t h e r  4 9  s t a t e s .  Clean-Up ' 8 4  v .  

H e i n r i c h ,  5 8 2  F.Supp. 125 ( M . D .  F l a .  1984), a f f ' d ,  759  F.2d 1511  

(11th C i r .  1 9 8 5 ) .  . .  
A n o t h e r  overly r e s t r i c t i v e  p o l l i n g  p l a c e  s t a t u t e  was 

a d d r e s s e d  i n  D a i l y  H e r a l d  V. Munro, 7 4 7  F.2d 1251  ( 9 t h  C i r .  19841,  

a f f ' d ,  758 F.2d 350 ( 9 t h  C i r .  1 9 8 5 ) .  

. .  
i 

T h e r e ,  a s  h e r e ,  t h e  t r i a l  c o u r t  symmar i ly  'upheld a s t a t u t e  

p r o h i b i t i n g  e x i t - p o l l i n g  w i t h i n  300 f e e t  of a p o l l i n g  p l a c e .  The 

N i n t h  C i r c u i t  r e v e r s e d ,  i n  p a r t ,  b e c a u s e  t h e  S t a t e  had f a i l e d  t o  

p r o v e  t h a t  i t s  law was n e c e s s a r y  t o  p r e v e n t  d i s r u p t i o n s  a t  t h e  
I 

p o l l i n g  p l a c e .  N e i t h e r  had t h e  s t a t e  shown t h a t  t h e  300-foot  

ba r r i e r  was t h e  l e a s t  r e s t r i c t i v e  means a v a i l a b l e  t o  a c c o m p l i s h  

t h e  asser ted  l e g i s l a t i v e  pu rpose .  - Id.  a t  1253. 

The S t a t e  of F l o r i d a  h a s  n o t  e v e n  a t t e m p t e d  t o  p rove  t h a t  

S101.121 is t h e  l e a s t  r e s t r i c t i v e  a l t e r n a t i v e  f o r  m a i n t a i n i n g  
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o r d e r  a t  t h e  p o l l s .  I t  is h i g h l y  d o u b t f u l  t h a t  s u c h  p r o o f  c o u l d  

e v e r  b e  o f f e r e d ;  t h e  S t a t e  a l r e a d y  h a s  a f o r m i d a b l e  a r r a y  o f  

c r i m i n a l  s t a t u t e s  aimed a t  i n s u r i n g  o r d e r l y  e l e c t i o n  b e h a v i o r .  

B r i e f  o f  A p p e l l a n t s  p .  23 f n .  9 .  

An a n a l y s i s  of S 1 0 1 . 1 2 1  d o e s  n o t  f o r e c l o s e  t h e  p o s s i b i l i t y  

t h a t  a n  i n t e n t  t o  s u p p r e s s  p r o t e c t e d  s p e e c h  is  p r e s e n t .  T h e  

S e n a t e  s t a f f  a n a l y s i s  f l a t l y  s t a t e s  t h a t  " t h e  A t t o r n e y  G e n e r a l ' s  

o f f i c e  is s e r i o u s l y  c o n s i d e r i n g  a p p e a l i n g "  t h e  d e c i s i o n  which 

d e c l a r e d  S104.36 u n c o n s t i t u t i o n a l . 1 8 /  - T h i s  s t a t e m e n t  , f o u n d  

i n  a d o c u m e n t  t h a t  a l s o  p r e s e n t s  t h e  p r o p o s e d  r e v i s i o n s  of 

S 1 0 1 . 1 2 1  a n d  S 1 0 2 . 0 3 1 ,  s u g g e s t s  t h a t  t h e  L e g i s l a t u r e ' s  i n t e n t  is  

t o  h a v e  o v e r l a p p i n g  a n d  r e d u n d a n t  s t a t u t e s  o n  t h e  books.  

P r e s u m a b l y ,  t h e r e  i s  a l e s s  r e s t r i c t i v e  a l t e r n a t i v e  t o  t w o  - 
s t a t u t e s  w h i c h  c o n t r o l  p r o t e c t e d  s p e e c h .  

T h e  a d d e d  f a c t  t h a t  S101- .121 a n d  S 1 0 2 . 0 3 1  b o t h  c o n t r o l  

protected s p e e c h  s t r o n g l y  s u g g e s t s  a n  i n t e n t  t o  s u p p r e s s .  T h e  

S t a t e  m u s t  p r o v i d e  j u s t i f i c a t i o n  f o r  i t s  r e v i s i o n  of S 1 0 1 . 1 2 1  i n  

o rde r  t o  r e f u t e  t h i s  i n f e r e n c e .  N o  s u c h  p r o o f  ,was a t t empted  i n  

t h e  t r i a l  C o u r t .  A b s e n t  t h i s  p r o o f ,  t h e  r e v i s i o n  o f  S 1 0 1 . 1 2 1  

c o n s t i t u t e s  a prima f a c i e  v i o l a t i o n  of P l a i n t i f f s '  c o n s t i t u t i o n a l -  

l y  g u a r a n t e e d  r i g h t  t o  f r e e d o m  o f  s p e e c h  a n d  press. 

E v e n  i f  t h e  s t a t e  could  s u s t a i n  i ts  b u r d e n  o f  p r o o f  t h a t  n o  

l e s s  r e s t r i c t i v e  a l t e r n a t i v e  t o  S 1 0 1 . 1 2 1  i s  a v a i l a b l e ,  i t  s t i l l  

m u s t  s a c r i f i c e  t h i s  r e g u l a t o r y  i n t e r e s t  w h e r e  a v a l i d  b u t  non- 

I*/ S e n a t e  S t a f f  A n a l y s i s  b E c o n o m i c  Impact  S t a t emen t  (May 
2-2, 1985)  ( C S / H B s  by E t h i c s  & E l e c t i o n s  Committee a n d  
R e p r e s e n t a t i v e s  Morse, G o r d o n )  (ACA - 31, 3 2 ) .  
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c o m p e l l i n g  p u r p o s e  t h r e a t e n s  t h e  s i g n i f i c a n t  i n h i b i t i o n  of 

pro tec t ed  e x p r e s s i o n  o r  a s s o c i a t i o n .  

T h e  r i g h t  of  t h e  p u b l i c  t o  h a v e  access  t o  t h e  w o r k i n g s  o f  

g o v e r n m e n t  is d f u n d a m e n t a l  one. The Supreme  C o u r t  h a s  d e c l a r e d  

t h a t  " e x p r e s s l y  g u a r a n t e e d  freedoms [of t h e  Firs t  Amendment] s h a r e  

a common core p u r p o s e  o f  a s s u r i n g  freedom o f  c o m m u n i c a t i o n  o n  

m a t t + r s  r e l a t i n g  t o  t h e  f u n c t i o n i n g  o f  gove rn inen t  ." Richmond 

N e w s p a p e r s ,  I n c .  v .  Commonwealth of v .  V i r q i n i a ,  4 4 8  U.S. 555 ,  5 7 5  

(1980). 

T h e  b r o a d  l a n g u a g e  u s e d  by t h e  C o u r t  i n  i d e n t i f y i n g  t h i s  

F i r s t  Amendment r i g h t  is s i g n i f i c a n t .  Had t h e  C o u r t  m e a n t  t o  

r e s t r i c t  t h e  p r e c e d e n t i a l  v a l u e  of t h i s  d e c i s i o n ,  s u c h  e x p a n s i v e  

l a n g u a g e  w o u l d  h a v e  b e e n  u n t h i n k a b l e .  B u t ,  i n s t e a d ,  t h e  C o u r t  

.-  

s p e l l s  o u t  t h e s e  e x p r e s s l y  g u a r a n t e e d  f r e e d o m s :  f r e e  s p e e c h ,  

freedom o f  the p r e s s  and t h e  r i g h t  t o  p e a c e a b l y  assemble.  - I d .  a t  

575. 

While t h e  Richmond d e c i s i o n  d e a l t  s p e c i f i c a l l y  wi th  t h e  r i g h t  

o f  access t o  c r i m i n a l  t r i a l s ,  i ts b r o a d  l a n g u a g e  r e a d i l y  s u p p o r t s  

t h e  p o s i t i o n  of Amici. A p o l i c y  f ac to r  b e h i n d  the Richmond 

d e c i s i o n  was its r e c o g n i t i o n  o f  t h e  sociological  f u n c t i o n  t h a t  is 

served by  a l l o w i n g  , t h e  p u b l i c  access t o  c r i m i n a l  t r i a l s .  

I d e n t i f i e d  a s  a way of s a t i s f y i n g  t h e  communi ty  t h a t  j u s t i c e  h a s  

b e e n  d o n e ,  p u b l i c  access ,  a s  d e s c r i b e d  b y  t h e  C o u r t ,  seems to  

serve  a d e t e r r e n t  v a l u e  a s  w e l l  as a c a t h a r t i c  o n e .  Id. a t  

571. 

By g r a n t i n g  t h e  news media access t o  c r i m i n a l  t r i a l s  t h e  

R ichmond  C o u r t  i n  e f f e c t  declared t h e  media 's  role i n  d i s s e m i n a -  
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t i o n  of t h i s  s o c i a l l y  v a l u a b l e  i n f o r m a t i o n  t o  be a v i t a l  o n e .  

A l l o w i n g  v o t e r s  t o  e x p r e s s  t h e i r  o p i n i o n s  a f t e r  v o t i n g  s e r v e s  a 
* .  

s i m i l a r  s o c i a l l y  v a l u a b l e  f u n c t i o n :  t h a t  of e d u c a t i n g  o t h e r s  

a b o u t  t h e  p o l i t i c a l  c l i m a t e ,  f a c i l i t a t i n g  t h e  e l e c t o r a l  p r o c e s s  

a n d  s t r e s s i n g  t h e  i m p o r t a n c e  o f  v o t i n g .  J u s t  a s  s e e i n g  a c r i m i n a l  

" g e t  h i s  d u e "  may d e t e r  c r ime , l9 /  - s e e i n g  o r  r e a d i n g  a b o u t  

o t h e r  c i t i z e n s  v o t i n g  may e n c o u r a g e  a c i t i z e n  h i m s e l f  t o  

v o t e .  **/  - 
A g a i n ,  t h e  most e f f e c t i v e  means  o f  d i s s e m i n a t i n g  t h i s  sor t  of 

i n f o r m a t i o n  is t h r o u g h  t h e  e f f o r t s  o f  t h e  media.  

. .  

. %  

N o  i n d i v i d u a l  c a n  o b t a i n  f o r  h i m s e l f  t h e  i n f o r m a -  
t i o n  n e e d e d  f o r  t h e  i n t e l l i g e n t  d i s c h a r g e  of h i s  
p o l i t i c a l  r e s p o n s i b i l i t i e s  ... t h e  p r e s s  t h e r e f o r e  
a c t s  a s  a n  a g e n t  of t h e  p u b l i c  a t  l a r g e  ... by en-  
a b l i n g  t h e  p u b l i c  t o  assert m e a n i n g f u l  c o n t r o l  o v e r  
t h e  p o l i t i c a l  p rocess ,  t h e  press p e r f o r m s  a c r u c i a l  
f u n c t i o n  i n  e f f e c t i n g  t h e  soc i e t a l  p u r p o s e  of t h e  
f i r s t  amendment .  

Miami H e r a l d  P u b l i s h i n g  Co. v. 
C o l l a z o ,  3 2 9  So .2d  333r 3 3 7  ( F l a ,  
3 rd  DCA 1 9 7 6 )  ( c i t a t i o n  omit ted.)  

The i m p o r t a n c e  o f  a l l o w i n g  t h e  media t o  o b s e r v e  a n d  report  o n  

g o v e r n m e n t a l  f u n c t i o n s  h a s  b e e n  r e c o g n i z e d  o n  t h e  ' f e d e r a l  l e v e l  a s  

w e l l ,  I n  F l o r i d a ,  t h e  Middle  District  h a s  d e c l a r e d  t h a t  " a l l  

c i t i z e n s  h a v e  a n  i n t e r e s t  i n  r o b u s t  debate  o n  p u b l i c  i s s u e s . "  

Clean-Up ' 8 4  v .  H e i n r i c h ,  582 F.Supp.  125 ( M O D .  F l a .  1 9 8 4 ) .  Also  - 
- see I n  R e  W a s h i n g t o n  P o s t  Company, 807  F.2d 3 8 3  ( 4 t h  C i r .  1 9 8 6 )  

19/ Richmond ,  s u p r a . ,  448  U.S. a t  571.  - 
2O/ D a i l y  Herald v .  Munro,  s u p r a . ,  758  F.2d a t  363. - 
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. I  

( r i g h t  o f  media t o  a t t e n d  c r i m i n a l  t r i a l s ) ;  Cable News N e t w o r k  v .  

American  B r o a d c a s t i n g ,  518 F.Supp. 1238 (N.D. Georg ia  1981) ( r i g h t  

o f  media t o  a t t e n d  l i m i t e d - c o v e r a g e  W h i t e  House  e v e n t s ) ;  WPIX v .  

Leaque of Women Voters ,  5 9 5  F.Supp. 1484 (SDNY 1984) ( r i g h t  of 

media t o  a t t e n d  p r e s i d e n t i a l  d e b a t e s ) .  

F l o r i d a  h a s  a l s o  r e c o g n i z e d  t h a t  t h e  s t a t e ' s  commitment t o  

o p e n  government  mandates  p e r m i t t i n g  cameras  i n  t h e  c o u r t r o o m .  

F o l l o w i n g  i t s  r e v i e w  of evidence d e r i v e d  f r o m  a d e t a i l e d  

e m p i r i c a l  s t u d y  w h i c h  s u r v e y e d ,  among o t h e r s ,  t h e  F l o r i d a  

C o n f e r e n c e  of C i r c u i t  J u d g e s ,  t h e  Supreme Cour t  of F l o r i d a  con- 

c l u d e d  t h a t  " t h e r e  is n o .  . . d i s c e r n i b l e  e f f e c t  [ t h a t ]  t h e  v e r y  

p r e s e n c e  of e l e c t r o n i c  media i n  t h e  cour t room d e t r a c t s  f rom t h e  

decorum of t h e  p r o c e e d i n g s . "  I n  R e  P e t i t i o n  of  Pos t -Newsweek  

S t a t i o n s  of  F l o r i d a ,  370 So.2d 746 (1979). As a matter  of f a c t ,  

t h e  C o u r t  w e n t  on t o  o b s e r v e ,  t h e  e f f e c t  of  t e l e v i s i n g  l e g i s l a t i v e  

s e s s i o n s  h a d  a l r e a d y  "had  a f a v o r a b l e  impac t  on t h e  lawmaking 

process." - I d .  a t  775. 

I f  cameras a re  n o t  d i s r u p t i v e  i n  cour t rooms ,  b e c a u s e  t h e  

p r o p o s i t i o n  t h a t  t h e y  a re  d i s r u p t i v e  d i d  n o t  s t a n d  u p  t o  e m p i r i c a l  

s t u d i e s ,  i t  is h a r d  t o  see how t h e  S t a t e  c a n  s u p p o r t  i ts  c o n t e n -  

t i o n  t h a t  c a m e r a s  a r e  d i s r u p t i v e  i n  t h e  c o m p a r a t i v e l y  c a s u a l  

a t m o s p h e r e  o f  t h e  p o l l i n g  p l a c e ,  a b s e n t  any e m p i r i c a l  e v i d e n c e .  

A s  t h e  Supreme C o u r t  o b s e r v e d  i n  P o s t - N e w s w e e k ,  " a  d e m o c r a t i c  

s y s t e m  of government  is n o t  t h e  s a f e s t  form o f  government ,  i t  is  

j u s t  t h e  b e s t  man h a s  d e v i s e d  t o  d a t e ,  and  i t  w o r k s  b e s t  when i t s  

c i t i z e n s  a r e  i n f o r m e d  a b o u t  i t s  work ings . "  Id .  a t  781. - 
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. .  
A l t h o u g h  t h e  Supreme C o u r t  of t h e  U n i t e d  S t a t e s  has not 

d i r e c t l y  a d d r e s s e d  t h e  i s s u e  of p u b l i c  access t o  p o l l i n g  p l a c e s ,  . .  

t h e  t w o - p a r t  t e s t  a n n o u n c e d  i n  Richmond c a n  b e  i n t e r p r e t e d  a s  a 

b a s i s  for v a l i d a t i n g  t h e  media ' s  r i g h t  t o  e n t e r  p o l l i n g  p l a c e s  o n  

e l e c t i o n  d a y .  

U n d e r  t h i s  t e s t ,  t h e  r i g h t  of p u b l i c  a c c e s s  c a n  be  b a s e d  o n  

e i t h e r  h i s t o r i c a l  p r e c e d e n t  o r  o n  t h e  c o u r t ' s  j udgmen t  of " w h e t h e r  

access  t o  a p a r t i c u l a r  g o v e r n m e n t a l  p r o c e s s  i s  i m p o r t a n t  i n  t e n s  

o f  t h a t  p r o c e s s . "  Richmond,  448 U . S .  555,  589 (1980). 

T h e  N e w s - P r e s s  and  i t s  e m p l o y e e s  f u l f i l l  b o t h  p a r t s  of t h i s  

t e s t ,  a n d  therefore  s h o u l d  b e  a l lowed access t o  t h e  Lee Coun ty  

p o l l i n g  p l a c e s .  

An i m p l i e d  c o n s e n t  t o  media access ,  w h e r e  c u s t o m  and  usage 

h a v e  p r e v i o u s l y  a l lowed i t ,  h a s  b e e n  r e c o g n i z e d  by t h e  Supreme 

C o u r t  of F l o r i d a .  F l o r i d a  P u b l i s h i n g  C o .  v .  F l e t c h e r ,  340 So.2d 

9 1 4  ( F l a .  1 9 7 6 1 ,  c e r t .  d e n . ,  4 3 1  U.S. 930  (1977). I n  t h i s  case,. -- . .  
i 

t h e  C o u r t  h e l d  t h a t  e v i d e n c e  of s u c h  c u s t o m  a n d  u s a g e  was e n o u g h  

t o  t u r n  a n  o t h e r w i s e - a c t i o n a b l e  t respass  i n t o  a l a w f u l  e n t r y .  I d .  

a t  917 .  T h e  C o u r t  c o n c l u d e d  t h a t  a f f i d a v i t s  of s t a t e  o f f i c i a l s - -  

- 

a n d  m e m b e r s  of o t h e r  news o r g a n i z a t i o n s - - w h i c h  a v e r r e d  t h a t  i t  was 

"common.. . p r ac t i ce  f o r  news media t o  e n t e r  p r i v a t e  premises a n d  

homes t o  report o n  m a t t e r s  of p u b l i c  i n t e r e s t  o r  a p u b l i c  e v e n t , "  
I 

c o n s t i t u t e d  s u c h  e v i d e n c e .  Id. a t  917 .  - 
A p p l y i n g  t h e  p r i n c i p l e  of F l e t c h e r  t o  t h e  case a t  bar 

s u g g e s t s  t h a t  t h e  l o n g s t a n d i n g  c u s t o m  of a l l o w i n g  t h e  media  t o  

e n t e r  p o l l i n g  p l aces  c o n s t i t u t e s  a n  i m p l i e d  c o n s e n t  to  media 

access. It is s i g n i f i c a n t  t h a t  t h e  Supreme  C o u r t  of F l o r i d a  h a s  
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held t h a t  t h e  " c u s t o m "  r a t i o n a l e  is s u f f i c i e n t  g r o u n d s  f o r  a l low- 

i n g  media access i n t o  p r i v a t e  homes .  T h i s  v i e w  s u g g e s t s  t h a t  up- 

h o l d i n g  t h e  m e d i a ' s  r i g h t  of e n t r y  i n t o  t h e  more p u b l i c  p o l l i n g  

p l a c e  r e q u i r e s  less  of d s h o w i n g  t h a t  t h i s  p r a c t i c e  is e s t a b l i s h e d  

c u s t o m .  

I n  a n y  e v e n t ,  t h e  r e c o r d  o n  a p p e a l  c o n t a i n s  s u f f i c i e n t  

e v i d e n c e  t h a t  t h l s  p r a c t i c e  i s  e s t a b l i s h e d  custom i n  Lee C o u n t y .  

Mrs. E a r l e ' s  t e s t i m o n y ,  t h a t  t h e  1 5 - f o o t  b a n  on m e d i a  access  was 

o n l y  s p o r a d i c a l l y  e n f o r c e d  ( R .  3 6 )  s u p p o r t s  t h e  p r o p o s i t i o n  t h a t  

e n t r y  by  members of t h e  p r e s s  was by i m p l i e d  c o n s e n t .  J u s t  l i k e  

t h e  p r e s e n c e  of m e d i a  is " o f t e n  h e l p f u l  t o  t h e  i n v e s t i g a t i o n s  i n  

d e v e l o p i n g  l e a d s ,  e tc ,1121/  - s o ,  too,  t h e  p r e s e n c e  of newsmen a t  

p o l l i n g  p l a c e s  c a n  h e l p  v o t e r s  i n t e l l i g e n t l y  d i s c h a r g e  t h e i r  

p o l i t i c a l  r e s p o n s i b i l i t i e s . 2 2 /  - 

T h e  h i s t o r i c a l  p r e c e d e n t  o f  a l l o w i n g  t h e  m e d i a  e n t r y  i n t o  

p o l l i n g  p l aces  h a s  b e e n  l o n g - e s t a b l i s h e d ,  a n d  was p r o v e n  a t  t r i a l .  

( R - 6 - 2 8 ) .  T h e  passage of S 1 0 1 . 1 2 1  h a s  c u r t a i l e d  i n  Lee C o u n t y  a 

p r a c t i c e  t h a t  was l o n g s t a n d i n g  b o t h  i n  F l o r i d a  a n d  t h r o u g h o u t  t h e  

n a t i o n .  

T h e  v a l u e  of s u c h  media access t o  t h e  p o l l s  is s e l f - e v i d e n t .  

C o r r u p t  p rac t ices  a t  t h e  p o l l s  s u c h  a s  b a l l o t - s t u f f i n g  a n d  d i s -  

21/ F l o r i d a  P u b l i s h i n g  co. v .  F l e t c h e r ,  340 So .2d  9 1 4 ,  9 1 8  
(F la .  1 9 7 7 ) .  

z2/  See p .  21-24 ,  supra.  - 
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c r i m i n a t i o n  a g a i n s t  v o t e r s  -- and t h e  r e s u l t i n g  a b u s e  of t h e  elec- 

t o r a l  process -- are less l i k e l y  t o  occur when t h e  p o l l i n g  f a c i l i -  

t y  is u n d e r  p u b l i c  s c r u t i n y .  The S t a t e  has not made a n y  serious 

a t t e m p t  t o  p r o v e  t h e  a d v a n t a g e s  t o  t h e  p u b l i c  of a b o l i s h i n g  t h i s  

. -  

s c r u t i n y  . 
The Supreme Court h a s  h e l d  t h a t  two of t h e  j u s t i f i c a t i o n s  f o r  

a l l o w i n g  p u b l i c  scrutiny of governmental f u n c t i o n s  a r e  the g o a l  of 

" d i s c u s s i o n  of gove rnmen ta l  a f f a i r s "  and t h e  g o a l  o r  implement ing  

t h e  F i r s t  Amendment .  Landmark Communicat ions,  I n c .  v .  V i r g i n i a ,  

4 3 5  U . S .  829 ,  8 3 9  ( 1 9 7 8 ) .  

V o t i n g  i s  a p a r t  o f  t h e  e l e c t o r a l  p r o c e s s .  The e l e c t o r a l  

p r o c e s s  i s  a gove rnmen ta l  a f f a i r .  T h u s ,  p u b l i c  a c c e s s  t o  t h e  

polls is v i t a l  t o  i n s u r i n g  t h e  c o n t i n u e d  i n t e g r i t y  o f  t h e  elector- 

a l  p r o c e s s .  

F l o r i d a  S t a t u t e  5101.121 i s  u n c o n s t i t u t i o n a l  too, because  i t s  

v a g u e n e s s  p r e v e n t s  evenhanded a p p l i c a t i o n ,  t h e r e b y  f u r t h e r  v i o l a t -  

i n g  t h e  p r o c e d u r a l  due  p r o c e s s  r i g h t s  o f  i l a i n t i f f s .  

A t i m e ,  p l a c e  and manner  r e s t r i c t i o n  may be 'upheld a s  v a l i d  

i f  i t  is n o t  "based  upon e i t h e r  t h e  con$ent  o r  t h e  s u b j e c t  matter 

of s p e e c h , "  ... since [ i t  c a n  be shown t o  a p p l y ]  evenhanded ly  t o  

a l l  who w i s h  t o  d i s t r i b u t e . .  . m a t e r i a l s  or. .  . sol ic i t  f u n d s .  

H e f f r o n  v .  I n t e r n a t i o n a l  S o c i e t y  f o r  Kr i shna  C o n s c i o u s n e s s ,  4 2 5  

U.S. a t  6 4 8 ,  649.  However, t h e  vagueness  of S101.121 and  its 

compan ion  s t a t u t e s  make evenhanded en fo rcemen t  d i f f i c u l t .  

P r i o r  t o  t h e  1985 r e v i s i o n  of s e l e c t e d  p r o v i s i o n s  of t h e  

e l e c t i o n  code ( e f f e c t i v e  J a n u a r y  1, 19861, non-vo te r s  were a l l o w e d  

t o  come as close a s  1 5  f e e t  from t h e  p o l l i n g  p l a c e s  on  e l e c t i o n  
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d a y .  5101.121,  F l a . S t a t s .  (1982) The e lec t ion  board had a u t h o t i -  

t y  t o  k e e p  o r d e r  i n  t h e  p o l l i n g  p l a c e  ( 5 1 0 2 . 0 3 1 ) ,  and a d e p u t y  

s h e r i f f  could  b e  c a l l e d  on t o  enforce o r d e r  (Sl02.081). L a s t l y ,  

. .  

t he re  was t o  be no s o l i c i t a t i o n  of v o t e s ,  c o n t r i b u t i o n s  or 

o p i n i o n s  o n  any s u b j e c t  for a 100-yard r a d i u s  around t h e  p o l l i n g  

p l a c e .  

Overall, t h e  1 9 d 5  r e v i s i o n s  p o i n t  up t h e  L e g i s l a t u r e ' s  i n t e n t  

t o  i n c r e a s e  t h e  s t a t e ' s  c o n t r o l  o v e r  p o l l i n g  p l a c e s ,  a t  t h e  s a c r i -  

f i c e  of  t h e  F i r s t  Amendment r i g h t s  o f  v o t e r s  and t h e  p r e s s .  

T h e  1985 changes  a r e  a r b i t r a r y  and b e a r  l i t t l e  r e l a t i o n  t o  

t h e  s t a t e ' s  avowed g o a l  of p r e s e r v i n g  law and o r d e r .  

An e x a m i n a t i o n  of t h e  r e v i s i o n s  r e v e a l s  no c h a n g e s  t h a t  

a t t e m p t  t o  d i r e c t l y  compensa te  for any a n t i c i p a t e d  r e d u c t i o n  i n  

law a n d  o r d e r  r e s u l t i n g  f r o m  t h e  d i s a b l i n g  of S104.36. I n s t e a d ,  

t h e  1985 r e v i s i o n  o f  S101.121 e x t e n d s  a b l a n k e t  p r o h i b i t i o n  o n  

. .  n o n - v o t e r  a c c e s s  t o  t h e  p o l l s  f r o m  15 t o  50 f e e t .  No j u s t i f i c a -  

. -  

t i o n  f o r  t h i s  f i g u r e  h a s  e v e r  b e e n  o f f e r e d  by t h e  S t a t e .  

By i n c o r p o r a t i n g  S102.081 i n t o  S102.031, a depu ty  s h e r i f f  is 

now r e q u i r e d  t o  be a t  t h e  p o l l s  t o  c a r r y  out t h e ' i n s t r u c t i o n s  of 

e l e c t i o n  b o a r d  members on k e e p i n g  order .  A s u b s e c t i o n  has  also 

b e e n  a d d e d  t o  S102.031, r e q u i r i n g  a l l  p e r s o n s  or o r g a n i z a t i o n s  in -  

t e n d i n g  to s o l i c i t  v o t e s  w i t h i n  100  f ee t  of a p o l l i n g  p l a c e  on  

e l e c t i o n  d a y  t o  o b t a i n  p r i o r  p e r m i s s i o n  from t h e  s u p e r v i s o r  of 

e l e c t i o n s .  T h i s  s u b s e c t i o n  c i r c u m v e n t s  t h e  r u l i n g  o f  t h e  D i s t r i c t  

C o u r t  i n  Clean-Up ' 8 4  v .  H e i n r i ~ h . ~ ~ /  - I t  e f f e c t i v e l y  reestab- 

23/ 5 8 2  P.Supp. 125 (M.D.  Fla. 19841, a f f ' d ,  759 F.2d 1511 
( f l t h  C i r .  1985) 
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r ees t ab l i shes  S104.36 o n  a smal le r  scale, making  t h e  r i g h t  t o  

s o l i c i t  o p i n i o n s  s u b j e c t  t o  t h e  p e r m i s s i o n  of each p a r t i c u l a r  

e l e c t i o n  board a n d  i t s  i n t e r p r e t a t i o n  of t h e  s t a t u t e .  

. .  

I t  is p r e c i s e l y  f o r  t h i s  r e a s o n  t h a t  t h e  r e v i s e d  e l e c t i o n  

code a s  a w h o l e  -- and 5 1 0 1 . 1 2 1  i n  p a r t i c u l a r  -- is i m p o s s i b l e  t o  

e n f o r c e .  W i t h  poll o f f i c i a l s  a t  e a c h  p o l l i n g  p l a c e  u s i n g  t h e i r  

own s u b j e c t l v e  c r i t e r i a  f o r  e v a l u a t i n g  t h e  s u i t a b i l i t y  of a 

c e r t a i n  a c t i v i t y ,  t h e  demons t r a t ed  r e s u l t  i s  t h e  a r b i t r a r y  a n d  

s e l e c t i v e  d e p r i v a t i o n  of v o t e r s '  a n d  media-orkers' F i r s t  Amend- 

m e n t  r i g h t s .  

CONCLUSION 

S t a t u t e s  t h a t  i n f r i n g e  o n  F i r s t  Amendment r i g h t s  m u s t  b e  more 

c a r e f u l l y  d r a w n  t h a n  o t h e r  k i n d s  of s t a t u t e s ,  i n  o r d e r  t o  p r e v e n t  

a c h i l l i n g  e f f e c t  on  t hese  p r o t e c t e d  r i g h t s . 2 4 /  - 

* a  

. .  
If S 1 0 1 . 1 2 1  is u p h e l d ,  a g e n u i n e  a n d  t o t a l l y  p u r p o s e l e s s  

c h i l l i n g  e f f e c t  w i l l  be f e l t  a t  p o l l i n g  places  t h r o u g h o u t  t h e  

S t a t e ,  E l e c t i o n  news c o v e r a g e  w i l l  be s t r i p p e d  of v i t a l  raw 

m a t e r i a l s  f o r  r e a s o n s  n o  one -- n o t  t h e  L e g i s l a t u r e ,  t h e  

D e f e n d a n t s  n o r  t h e  t r i a l  C o u r t  -- h a s  a d e q u a t e l y  e x p l a i n e d .  

24 /  See S m i t h  v .  Goguen ,  4 1 5  U.S. 566, 5 7 3 ,  (1974); S t a t e  v .  
Dye, 3 4 6  So.2d 538  ( F l a .  1 9 7 7 ) ;  S t a t e  v .  H a m i l t o n ,  388 So.2d 561 
( F l a .  1 9 8 0 ) .  
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The trial Court's order granting summary judgment f o r  the 

. .  
S t a t e  s h o u l d  be reversed and final summary judgment should be 

e n t e r e d  i n  f a v o r  of t h e  News-Press P u b l i s h i n g  Co. 
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