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PRELIMINARY STATEMENT 

The Petitioner was the Appellant in the court below and the 

defendant in the trial court. Respondent was the Appellee in the 

court below and the prosecution in the trial court. A copy of 

the district court's opinion is attached to this brief as part of 

the Appendix. 

The following symbols will be used in this brief: 

'I R" Record on Appeal 

A 'I Append i x 
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STATEMENT OF THE CASE AND FACTS 

On November  1 8 ,  1 9 8 6 ,  P e t i t i o n e r ,  R o b e r t  F e n n e  . w a s  

c h a r g e d  by i n f o r m a t i o n  w i t h  t w o  c o u n t s  o f  a t t e m p t e d  f i r s t  d e g r e e  

m u r d e r ,  t w o  c o u n t s  o f  a g g r a v a t e d  b a t t e r y ,  and o n e  c o u n t  of armed 

b u r g l a r y  (R259-261) .  A j u r y  t r i a l  w a s  h e l d  o n  F e b r u a r y  1 6 ,  1 7 ,  

a n d  1 8 ,  1 9 8 7 .  A t  t r i a l  t h e r e  was e v i d e n c e  t h a t  P e t i t i o n e r  

i n f l i c t e d  i n j u r y  upon t h e  v i c t i m s  (R39-41) .  P e t i t i o n e r  was found  

a n d  a d j u d g e d  g u i l t y  of t w o  c o u n t s  of a t t e m p t e d  s e c o n d  d e g r e e  

murde r ,  lesser  i n c l u d e d  o f f e n s e s  of f i rs t  d e g r e e  m u r d e r ,  a n d  o n e  

c o u n t  o f  armed t respass ,  a lesser  i n c l u d e d  o f f e n s e  of armed burg-  

l a r y  (R292) .  On A p r i l  7 ,  1987 ,  P e t i t i o n e r  was s e n t e n c e d  t o  f i f -  

t e e n  ( 1 5 )  y e a r s  i n  p r i s o n  on e a c h  of t h e  a t t e m p t e d  murder  conv ic -  

t i o n s  w i t h  t h e  s e n t e n c e s  t o  r u n  c o n c u r r e n t l y  ( R 2 9 4 , 2 9 5 ) .  P e t i -  

t i o n e r  was a l s o  s e n t e n c e d  t w o  ( 2 )  y e a r s  i n  p r i s o n  f o r  t h e  armed 

t respass  c o n v i c t i o n  which  i s  t o  r u n  c o n c u r r e n t  t o  h i s  o t h e r  s e n -  

t e n c e s  ( R 2 9 6 ) .  P e t i t i o n e r ' s  recommended g u i d e l i n e  s e n t e n c e  was 

1 2  t o  1 7  y e a r s  i n  p r i s o n  ( R 2 9 8 ) .  P o i n t s  f o r  v i c t i m  i n j u r y  were 

u s e d  t o  c o m p u t e  t h e  g u i d e l i n e  score ( R 2 9 8 ) .  On A p r i l  1 5 ,  1987 ,  

P e t i t i o n e r  t i m e l y  f i l e d  h i s  n o t i c e  of appeal ( R 3 0 0 ) .  

On May 8 ,  1988 ,  t h e  F o u r t h  Dis t r ic t  C o u r t  of Appeal a f f i r m e d  

P e t i t i o n e r ' s  s e n t e n c e  ( A l - 2 ) .  P e t i t i o n e r  t i m e l y  f i l e d  a m o t i o n  

f o r  r e h e a r i n g  and  c e r t i f i c a t i o n  of c o n f l i c t  o n  May 31 ,  1988.  On 

J u l y  6 ,  1988 ,  t h e  d i s t r i c t  c o u r t  g r a n t e d  P e t i t i o n e r ' s  m o t i o n  i n  

p a r t  a n d  c e r t i f i e d  t h a t  i t s  d e c i s i o n  was i n  c o n f l i c t  w i t h  S m i t h  

v .  S t a t e ,  5 0 1  So.2d 139  ( F l a .  2d DCA 1 9 8 7 )  ( A 3 ) .  
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On A u g u s t  1, 1 9 8 8 ,  P e t i t i o n e r  t i m e l y  f i l e d  h i s  n o t i c e  t o  

i n v o k e  t h i s  C o u r t ' s  d i s c r e t i o n a r y  r e v i e w .  On A u g u s t  4 ,  1 9 8 8 ,  

t h i s  C o u r t  set f o r t h  a b r i e f i n g  s c h e d u l e  f o r  t h i s  r ev iew.  
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SUMMARY OF THE ARGUMENT 

S i n c e  v i c t i m  i n j u r y  i s  n o t  a n  e l e m e n t  o f  a t t e m p t e d  murder  or 

armed trespass, it was r e v e r s i b l e  error  t o  score p o i n t s  f o r  v i c -  

t i m  i n j u r y  i n  c o m p u t i n g  P e t i t i o n e r ' s  g u i d e l i n e  s e n t e n c e .  P e t i -  

t i o n e r ' s  s e n t e n c e  must  be r e v e r s e d  a n d  t h i s  c a u s e  r e m a n d e d  f o r  

r e s e n t e n c i n g  w i t h  d i r e c t i o n s  t h a t  p o i n t s  f o r  v i c t i m  i n j u r y  n o t  be 

s c o r e d  when r e c o m p u t i n g  P e t i t i o n e r ' s  g u i d e l i n e  score. 
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ARGUMENT 

POINT INVOLVED 

I T  WAS ERROR TO SCORE POINTS FOR VICTIM I N J U R Y  
WHERE VICTIM I N J U R Y  WAS NOT AN ELEMENT O F  THE 
OFFENSES OF ATTEMPTED SECOND DEGREE MURDER OR 
TRESPASS. 

P e t i t i o n e r  was a d j u d i c a t e d  g u i l t y  o f ,  a n d  t h e  g u i d e l i n e  

scoresheet  was c o m p u t e d  o n  t h e  b a s i s  o f ,  t h e  o f f e n s e s  o f  

a t t e m p t e d  s e c o n d  d e g r e e  murder  and armed t respass  (R292 ,298) .  I n  

comput ing  t h e  g u i d e l i n e  s c o r e s h e e t ,  f o r t y - t w o  ( 4 2 )  p o i n t s  were 

scored f o r  v i c t i m  i n j u r y  (R298) .  

F l o r i d a  R u l e  of C r i m i n a l  P r o c e d u r e  3 . 7 0 1 ( d ) ( 7 )  makes i t  

clear t h a t  p o i n t s  f o r  v i c t i m  i n j u r y  s h a l l  n o t  b e  s c o r e d  u n l e s s  

v i c t i m  i n j u r y  i s  a n  e l e m e n t  of t h e  o f f e n s e s  s c o r e d  as e i t h e r  a 

p r i m a r y  o r  a d d i t i o n a l  0 f f e n s e . l  I n  t h e  p r e s e n t  case it  is n o t  

d i s p u t e d  t h a t  t h e r e  was v i c t i m  i n j u r y  d u r i n g  t h e  c o m m i s s i o n  of 

t h e  o f f e n s e s  of attempted murder  or armed trespass.  However, a s  

e x p l a i n e d  i n  S m i t h  v .  S t a t e ,  5 0 1  S o . 2 d  1 3 9  ( F l a .  2d DCA 1 9 8 7 )  

v i c t i m  i n j u r y  i s  n o t  a s t a t u t o r y  e l e m e n t  of a t t e m p t e d  murder  and  

therefore it  is  error t o  score p o i n t s  f o r  v i c t i m  i n j u r y :  

For t h e  same r e a s o n ,  t h e  t r i a l  c o u r t  i n c o r r e c t -  
l y  i n c l u d e d  2 1  p o i n t s  f o r  v i c t i m  i n j u r y  i n -  
v o l v e d  i n  t h e  f i r s t  d e g r e e  murde r  c o n v i c t i o n .  
B e c a u s e  v i c t i m  i n j u r y  i s  n o t  a n  e l e m e n t  of 

T h i s  r e q u i r e m e n t  was s u b s e q u e n t l y  e l i m i n a t e d  o n  J u l y  1, 1987.  
- See F l o r i d a  R u l e s  of C r i m i n a l  P r o c e d u r e  R e :  S e n t e n c i n g  Guide-  
l i n e s  ( R u l e s  3 . 7 0 1  a n d  3 . 9 8 8 ) ,  5 0 9  So.2d 1 0 8 8  ( F l a .  1 9 8 7 ) .  
However, b e c a u s e  t h e  i n s t a n t  o f f e n s e  o c c u r r e d  b e f o r e  t h a t  
d a t e ,  t h e  amendment  e l i m i n a t i n g  t h e  r e q u i r e m e n t  i s  n o t  

, 107 S . C t .  2446,  
96 L.Ed.2d 3 5 1  ( 1 9 8 7 ) .  

- a p p l i c a b l e .  Miller v.  F l o r i d a ,  U.S. 



f i r s t  d e g r e e  murde r ,  see S S  7 8 2 . 0 4 ( 1 )  and  777.  
0 4 ,  e. S t a t .  ( 1 9 8 5 c t h e  t r i a l  c o u r t  a d d i -  
t i o n a l l y  e r r e d  i n  i n c l u d i n g  2 1  p o i n t s  f o r  v i c -  
t i m  i n j u r y  i n  t h a t  o f f e n s e .  F 1 a . R . C r i m . P .  
3 . 7 0 1 ( d ) ( 7 ) ;  T o n e y  v .  S t a t e ,  456  S o . 2 d  5 9 9  
( F l a .  2d DCA 1 9 8 4 ) .  

5 0 1  So .2d  a t  139 .  N o r  c a n  i t  be a r g u e d  t h a t  v i c t i m  i n j u r y  is  an  

e l e m e n t  of a r m e d  t r e s p a s s .  See S 8 1 0 . 0 8 ,  e. S t a t .  ( 1 9 8 5 ) .  - 
A g a i n ,  f o r  v i c t i m  i n j u r y  t o  b e  s c o r e d  i t  must  be an  e l e m e n t  of 

t h e  scored o f f e n s e  a t  c o n v i c t i o n .  S t a t e  v .  W h i t f i e l d ,  487 So.2d 

1 0 4 5  ( F l a .  1 9 8 6 )  ( e r r o r  t o  score  3 6  p o i n t s  f o r  v i c t i m  i n j u r y  

where v i c t i m  i n j u r y  was n o t  a n  e l e m e n t  o f  a g g r a v a t e d  a s s a u l t ) .  

I n  h o l d i n g  t h a t  v i c t i m  i n j u r y  c o u l d  b e  scored f o r  a t t e m p t e d  

murde r  i n  t h i s  case, t h e  d i s t r i c t  c o u r t  r e l i e d  o n  Moore v.  S t a t e ,  

4 6 9  S o . 2 d  9 4 7  ( F l a .  5 t h  DCA 1 9 8 5 )  q u a s h e d  on  o t h e r  g r o u n d s ,  489 

S o . 2 d  1 1 3 0  ( F l a .  1 9 8 6 )  f o r  t h e  p r o p o s i t i o n  t h a t  v i c t i m  i n j u r y  

c o u l d  be s c o r e d  e v e n  where n o t  a n  e l e m e n t  of attempted m u r d e r  a s  

l o n g  as "specif ic  i n j u r y  is  c h a r g e d  i n  t h e  i n f o r m a t i o n  and  demon- 

s t r a t e d  b y  t h e  e v i d e n c e . "  ( A 2 ) .  R e l i a n c e  on  Moore, s u p r a ,  i n  

t h i s  manner is n o t  j u s t i f i e d .  Moore d o e s  n o t  s t a n d  f o r  t h e  prop- 

o s i t i o n  o f f e r e d  by  t h e  F o u r t h  D i s t r i c t .  I n  Moore t h e  appe l l a t e  

c o u r t  n o t e d  t h a t  v i c t i m  i n j u r y  was a s t a t u t o r y  e l e m e n t  and t h u s  

c o u l d  be s c o r e d  i f  a l l e g e d  i n  t h e  c h a r g i n g  document:  

N e x t ,  Moore a r g u e d  t h e  t r i a l  c o u r t  s h o u l d  n o t  
h a v e  a s s e s s e d  p o i n t s  f o r  v i c t i m  i n j u r y  b e c a u s e  
t h e  o f f e n s e  f o r  w h i c h  h e  was s e n t e n c e d  may be 
commit ted  w i t h o u t  v i c t i m  c o n t a c t .  W h i l e  t h i s  
l a t t e r  c o n t e n t i o n  i s  t r u e ,  t h e  "lewd and  l a s -  
c i v i o u s  a s s a u l t "  s t a t u t e  i s  w r i t t e n  i n  t h e  
d i s j u n c t i v e  s o  t h a t  p h y s i c a l  c o n t a c t  may con- 
s t i t u t e  a n  e l e m e n t .  
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4 6 9  So.2d a t  948-949 ( e m p h a s i s  a d d e d ) .  Thus ,  e v e n  Moore s u p p o r t s  

t h e  p r o p o s i t i o n  t h a t  v i c t i m  i n j u r y  must  be a s t a t u t o r y  e l e m e n t  o f  

t h e  o f f e n s e  i n  o r d e r  t o  score p o i n t s  f o r  v i c t i m  i n j u r y .  T o  h o l d  

o t h e r w i s e ,  i s  t o  i g n o r e  F l o r i d a  R u l e  of C r i m i n a l  P r o c e d u r e  3 .701  

F i n a l l y ,  i t  s h o u l d  b e  n o t e d  t h a t  v i c t i m  i n j u r y  was - n o t  an  

e l e m e n t  of a t t e m p t e d  m u r d e r  a s  r ead  i n  t h e  i n s t r u c t i o n s  t o  t h e  

j u r y :  

[ T H E  C O U R T ]  B e f o r e  you c a n  f i n d  t h e  d e f e n d a n t  
g u i l t y  o f  a n  a t t e m p t  t o  commit s e c o n d  d e g r e e  
m u r d e r  a s  t o  Count  I ,  t h e  s t a t e  must  p r o v e  t h e  
f o l l o w i n g  e l e m e n t s  beyond a r e a s o n a b l e  d o u b t .  

F i r s t ,  t h a t  M r .  F e n n e l 1  d i d  some a c t  t o w a r d s  
c o m m i t t i n g  t h e  crime of s e c o n d  d e g r e e  m u r d e r  
t h a t  went beyond j u s t  t h i n k i n g  o r  t a l k i n g  a b o u t  
it. 

Second ,  h e  w o u l d ' v e  commit ted  t h a t  crime e x c e p t  
t h a t  someone p r e v e n t e d  him f rom c o m m i t t i n g  t h e  
crime of s e c o n d  d e g r e e  m u r d e r  o r  t h a t  h e  
f a i l e d .  

( R 2 0 1 - 2 0 2 ) .  A l s o ,  t h e  i n s t r u c t i o n  t o  t h e  j u r y  on t h e  o f f e n s e  of 

armed t r e s p a s s  d i d  n o t  i n c l u d e  v i c t i m  i n j u r y  a s  a n  e l e m e n t .  

S i n c e  v i c t i m  i n j u r y  was n o t  a n  e l e m e n t  o f  a t t empted  murder  o r  

armed t respass ,  P e t i t i o n e r ' s  s e n t e n c e  m u s t  be r e v e r s e d  a n d  t h i s  

c a u s e  remanded f o r  x e s e n t e n c i n g  w i t h  d i r e c t i o n s  t h a t ,  upon recom- 

p u t a t i o n  o f  t h e  g u i d e l i n e  score, p o i n t s  n o t  be i n c l u d e d  f o r  v i c -  

t i m  i n j u r y .  
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C ONC LU S I ON 

Based  o n  t h e  f o r e g o i n g  a r g u m e n ,  a n d  a u t h o r i t i e s  c i t e d  

t h e r e i n ,  P e t i t i o n e r  would r e q u e s t  t h i s  Honorab le  C o u r t  t o  r e v e r s e  

t h e  d e c i s i o n  of t h e  d i s t r i c t  c o u r t  w i t h  d i r e c t i o n s  t h a t  P e t i -  

t i o n e r ' s  s e n t e n c e  be  r e v e r s e d  and t h i s  c a u s e  remanded f o r  r e s e n -  

t e n c i n g  w i t h o u t  c o m p u t a t i o n  o f  p o i n t s  f o r  v i c t i m  i n j u r y .  

R e s p e c t f u l l y  s u b m i t t e d ,  

RICHARD L. JORANDBY 
P u b l i c  D e f e n d e r  
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West Palm Beach, F l o r i d a  33401 
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