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PRELIMINARY STATEMENT 

T h e  P e t i t i o n e r  was t h e  A p p e l l a n t  i n  t h e  c o u r t  below and t h e  

d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  Respondent  was t h e  Appellee i n  t h e  

c o u r t  below a n d  t h e  p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t .  A copy of 

t h e  d i s t r i c t  c o u r t ' s  o p i n i o n  is  a t t a c h e d  t o  t h i s  b r i e f  a s  p a r t  of 

t h e  Appendix.  

The  f o l l o w i n g  symbols  w i l l  b e  used  i n  t h i s  b r i e f :  

I' R" Record o n  Appeal 

"A" Appendix 
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ARGUMENT 

POINT INVOLVED 

I T  WAS ERROR TO SCORE POINTS FOR V I C T I M  I N J U R Y  
WHERE VICTIM I N J U R Y  WAS NOT AN ELEMENT O F  T H E  
O F F E N S E S  OF ATTEMPTED SECOND DEGREE MURDER OR 
TRESPASS. 

I n  e s s e n c e ,  R e s p o n d e n t  a r g u e s  t h a t  t h e r e  a re  t w o  t y p e s  of 

attempted s e c o n d  d e g r e e  m u r d e r  -- t h e  s t a t u t o r y  o f f e n s e  w i t h o u t  

v i c t i m  i n j u r y  a s  a n  e l e m e n t  a n d  some o t h e r  a t t e m p t e d  s e c o n d  

d e g r e e  murder  w i t h  v i c t i m  i n j u r y  a s  a r e q u i s i t e  e l e m e n t .  H o w -  

e v e r ,  a t t e m p t e d  s e c o n d  d e g r e e  murder  s i m p l y  d o e s  n o t  h a v e  v i c t i m  

i n j u r y  as  a n  e l e m e n t .  

R e s p o n d e n t ' s  a r g u m e n t  i s  based on  t h e  claim t h a t  t h e  s t a t e  

was r e q u i r e d  t o  p r o v e  v i c t i m  i n j u r y  by s t a b b i n g  as a n  e l e m e n t  f o r  

a c o n v i c t i o n  t o  r e s u l t .  However, t h e  f o l l o w i n g  i n s t r u c t i o n  g i v e n  

t o  t h e  j u r y  o n  a t t e m p t e d  s e c o n d  d e g r e e  m u r d e r  d i d  not i n c l u d e  

v i c t i m  i n j u r y  a s  a n  e l e m e n t  o f  a t t e m p t e d  s e c o n d  d e g r e e  murder:  

T H E  COURT:  * * * Before y o u  c a n  f i n d  t h e  
d e f e n d a n t  g u i l t y  o f  an  attempt t o  c o m m i t  s e c o n d  
d e g r e e  m u r d e r  a s  t o  C o u n t  I ,  t h e  S t a t e  m u s t  
p r o v e  t h e  f o l l o w i n g  e l e m e n t s  beyond a r e a s o n -  
ab le  d o u b t .  

F i r s t ,  t h a t  M r .  F e n n e l 1  d i d  some a c t  t o w a r d s  
c o m m i t t i n g  t h e  crime of s e c o n d  d e g r e e  m u r d e r  
t h a t  went  beyond j u s t  t h i n k i n g  o r  t a l k i n g  a b o u t  
i t .  

Second ,  h e  wou ld 've  committed t h a t  crime e x c e p t  
t h a t  s o m e o n e  p r e v e n t e d  him from c o m m i t t i n g  t h e  
crime of s e c o n d  d e g r e e  m u r d e r  o r  t h a t  h e  
f a i l e d .  

- 
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( R 2 0 1 - 2 0 2 )  ( e m p h a s i s  a d d e d ) .  T h e  i n s t r u c t i o n  m e r e l y  r e q u i r e d  a n  

a t t e m p t  t o  c o m m i t  t h e  o f f e n s e ,  b u t  n o t  a r e s u l t i n g  d e a t h  o r  

i n j u r y .  T h u s ,  v i c t i m  i n j u r y  was n o t  a n  e l e m e n t  of a t t e m p t e d  

s e c o n d  d e g r e e  murde r .  

I n  a d d i t i o n ,  Respondent  claims t h a t  t h e  g u i d e l i n e  committee 

i n t e n d e d  " v i c t i m  i n j u r y  be  s c o r e d  i f  it w a s  commi t t ed  a s  p a r t  o f  

t h e  o f f e n s e . ' '  R e s p o n d e n t ' s  b r i e f  a t  6 .  However ,  i f  t h e  com- 

m i t t e e  h a d  s u c h  a n  i n t e n t i o n  R u l e  3 . 7 0 1 ( d ) ( 7 )  of t h e  F l o r i d a  

R u l e s  o f  C r i m i n a l  P r o c e d u r e ,  would n o t  r e q u i r e  v i c t i m  i n j u r y  t o  

b e  a n  e l e m e n t  o f  t h e  o f f e n s e .  N o r  w o u l d  t h e  r u l e  h a v e  t o  b e  

c h a n g e d ,  t o  a l l o w  s c o r i n g  of  v i c t i m  i n j u r y  where  it is  p r e s e n t  

d u r i n g  t h e  c r i m i n a l  t r a n s a c t i o n ,  b u t  i s  n o t  a n  e l e m e n t  of  t h e  

cr ime,  i f  R e s p o n d e n t ' s  c l a i m s  were t r u e .  S e e  F l o r i d a  R u l e s  o f  - 
C r i m i n a l  P r o c e d u r e  R e :  S e n t e n c i n g  G u i d e l i n e s  ( R u l e s  3 .701  and  

3 . 9 8 8 ) ,  509 So.2d 1088  ( F l a .  1 9 8 7 ) .  

A s  t h i s  C o u r t  n o t e d  f o r  v i c t i m  i n j u r y  t o  b e  s c o r e d  i t  must  

n o t  o n l y  b e  p r e s e n t  f a c t u a l l y ,  i t  m u s t  be a n  e l e m e n t  o f  t h e  

s c o r e d  o f f e n s e  a t  c o n v i c t i o n .  S t a t e  v. W h i t f i e l d ,  487 So.2d 1 0 4 5  

( F l a .  1 9 8 6 )  ( e r r o r  t o  score  36  p o i n t s  f o r  v i c t i m  i n j u r y  where  

v i c t i m  i n j u r y  is n o t  a n  e l e m e n t  o f  a g g r a v a t e d  a s s a u l t ) .  I t  was 

e r r o r  t o  score  p o i n t s  f o r  v i c t i m  i n j u r y  where  v i c t i m  i n j u r y  is  

n o t  a n  e l e m e n t  o f  a t t e m p t e d  m u r d e r .  Smi th  v.  S t a t e ,  5 0 1  So.2d 

1 3 9  ( F l a .  2d DCA 1 9 8 7 ) .  P e t i t i o n e r  r e l i e s  o n  h i s  b r i e f  on  t h e  

merits for  f u r t h e r  a rgumen t  on t h i s  p o i n t .  
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B 

CONCLUSION 

2d o n  t h e  f o r e g o i n g  a r g u m e n t  ancl a u t h o r i t i e s  c i t e d  

t h e r e i n ,  P e t i t i o n e r  would r e q u e s t  t h i s  Honorab le  C o u r t  t o  r e v e r s e  

t h e  d e c i s i o n  of t h e  d i s t r i c t  c o u r t  w i t h  d i r e c t i o n s  t h a t  P e t i -  

t i o n e r ' s  s e n t e n c e  be r e v e r s e d  and t h i s  c a u s e  remanded f o r  r e s e n -  

t e n c i n g  w i t h o u t  Computa t ion  of p o i n t s  fo r  v i c t i m  i n j u r y .  

R e s p e c t f u l l y  s u b m i t t e d ,  

RICHARD L. JORANDBY 
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