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STATEMENT OF CASE AND FACTS 

P e t i t i o n e r ,  CONSOLIDATED AMERICAN INSURANCE COMPANY, 

"CONSOLIDATED", f i l e d  a D e c l a r a t o r y  Judgment  a c t i o n  a g a i n s t  

CHARLES BUCOLO, i t s  i n s u r e d ,  a f t e r  h e  w a s  s u e d  by KIMBERLY CADE 

HENDERSON. HENDERSON i n  h e r  Compla in t  a l l e g e d  BUCOLO s e x u a l l y  

m o l e s t e d  h e r  when s h e  w a s  a minor  and t h a t  h i s  a c t s  were 

i n t e n t i o n a l .  

The gravamen of CONSOLIDATED'S D e c l a r a t o r y  Judgment  

a c t i o n  a g a i n s t  BUCOLO w a s  t h a t  i n t e n t i o n a l  a c t s  ( c h i l d  s e x u a l  

moles ta t ion)  were n o t  c o v e r e d  u n d e r  i t s  p o l i c y .  

BUCOLO f i l e d  a Motion f o r  Summary Judgment  s t a t i n g  t h a t  

CONSOLIDATED had f a i l e d  t o  comply w i t h  t h e  t i m e  parameters 

p r e s c r i b e d  by S 6 2 7 . 4 2 6  ( 2 )  ( a )  F.S.,  t o  n o t i f y  him of a p a r t i c u l a r  

c o v e r a g e  d e f e n s e  a n d ,  t h e r e f o r e ,  c o u l d  n o t  deny  coverage. 

The t r i a l  c o u r t  g r a n t e d  BUCOLO's  m o t i o n  and  e n t e r e d  

F i n a l  Judgment  f o r  BUCOLO d e c r e e i n g  coverage under  CONSOLIDATED'S 

p o l i c y .  

CONSOLIDATED a p p e a l e d  t o  t h e  T h i r d  D i s t r i c t  C o u r t  of 

Appeal. The b a s i s  of i t s  a p p e a l  b e i n g  t h a t  S627 .426  ( 2 )  ( a )  F.S., 

w a s  immaterial  t o  t h i s  case s i n c e  CONSOLIDATED'S p o l i c y  n e v e r  

c o v e r e d  BUCOLO's  i n t e n t i o n a l  a c t  of s e x u a l  moles ta t ion  and  t o  

a p p l y  t h i s  s t a t u t e  c r e a t e d  coverage where none e x i s t e d  by w a i v e r  

and  es toppel ,  which i s  c o n t r a r y  t o  t h e  w e l l  e s t a b l i s h e d  law of 

t h i s  cour t .  S e c o n d l y ,  t h e  a p p l i c a t i o n  of t h i s  s t a t u t e  t o  t h e  

f a c t s  of t h i s  case i s  an  u n c o n s t i t u t i o n a l  impai rment  of cont rac t  

unde r  b o t h  t h e  F l o r i d a  and  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n s .  
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( F l o r i d a  C o n s t i t u t i o n :  A r t i c l e  1, S e c t i o n  1 0 ;  USCA: A r t i c l e  1, 

0 S e c t i o n  10,  C l a u s e  1) .  

The  T h i r d  D i s t r i c t  C o u r t  of Appeal per c u r i a m  a f f i r m e d  

t h e  t r i a l  c o u r t  on t h e  a u t h o r i t y  of :  A I U  I n s u r a n c e  Company v .  

Block Mar ina  I n v e s t m e n t s ,  I n c . ,  512 So.2d 1118 ( F l a .  3d DCA 

1 9 8 7 ) ;  S627.426 ( 2 )  ( a ) ,  F l o r i d a  S t a t u t e s ,  on May 1 7 ,  1988,  and  

d e n i e d  P e t i t i o n  fo r  R e h e a r i n g  o n  J u n e  30 ,  1988.  

P e t i t i o n  to  t h i s  C o u r t  f o r  D i s c r e t i o n a r y  Review f i l e d  

w a s  J u l y  29, 1988.  
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SUMMARY OF THE ARGUMENTS 

A I U  I n s u r a n c e  Company v. B l o c k  Mar ina  I n v e s t m e n t s  - - 
Company, 512 So .2d  1118 ( F l a .  3d DCA 1987)  i n t e r p r e t s  S627.426 

( 2 )  ( a )  t o  al low c r e a t i o n  of i n s u r a n c e  c o v e r a g e  by  w a i v e r  and  

es toppel  where  t h e  i n s u r e r  f a i l s  to  comply w i t h  t h e  t i m e l y  n o t i c e  

r e q u i r e m e n t s  of t h a t  s t a t u t e  t o  a n  i n s u r e d  of d e n i a l  of c o v e r a g e .  

B l o c k  Mar ina  c o n f l i c t s  w i t h  USF&G v.  Amer ican  F i r e  and 

I n d e m n i t y  C o . ,  511 So.2d 624 ( F l a .  5 t h  DCA 1 9 8 7 ) ,  which  h o l d s  

t h a t  t h e  l e g i s l a t u r e  d i d  n o t  i n t e n d  to  a b o l i s h  e x i s t i n g  case l a w  

which h o l d s  t h a t  i n s u r a n c e  c o v e r a g e  c a n n o t  b e  created by  w a i v e r  

and  es toppel ,  t o  w i t :  S i x  L ' s  P a c k i n g  Co .  v. F l o r i d a  Farm Bureau  

Mutua l  I n s u r a n c e  C o . ,  276 So.2d 37 ( F l a .  1 9 7 3 ) ,  and  t h e  p r o g e n c y  

of t h a t  case. 

- 

The T h i r d  D i s t r i c t  C o u r t  of Appeal h a s  acknowledged  

t h i s  d i r e c t  c o n f l i c t  and  p u r s u a n t  t o  A r t i c l e  5 ,  S e c t i o n  3 ( b )  ( 4 ) ,  

F l o r i d a  C o n s t i t u t i o n ,  h a s  c e r t i f i e d  same t o  t h i s  C o u r t .  T h i s  

C o u r t  h a s  accepted j u r i s d i c t i o n  of B lock  Mar ina  (Supreme C o u r t  

Case N o .  7 1 2 6 4 ) .  

A p p l i c a t i o n  of S627.426 ( 2 )  ( a )  t o  t h i s  case c o n s t i t u t e s  

r e t r o a c t i v e  a p p l i c a t i o n  of a s t a t u t e  to  a p r e - e x i s t i n g  c o n t r a c t  

which u n c o n s t i t u t i o n a l l y  impai rs  t h a t  c o n t r a c t  unde r  b o t h  t h e  

F l o r i d a  C o n s t i t u t i o n  a n d  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  

The  e v e n t s  g i v i n g  r ise  t o  HENDERSON'S c a u s e  of a c t i o n  

a g a i n s t  BUCOLO h a d  o c c u r r e d  and  CONSOLIDATED'S home o w n e r ' s  

i n s u r a n c e  p o l i c i e s  unde r  which  BUCOLO w a s  an  i n s u r e d  had  e x p i r e d  

b e f o r e  $627.426 ( 2 )  ( a )  w a s  e n a c t e d  i n t o  l a w .  
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JURISDICTIONAL STATEMENT 

The F l o r i d a  Supreme C o u r t  h a s  d i s c r e t i o n a r y  

j u r i s d i c t i o n  t o  r e v i e w  a d e c i s i o n  of t h e  d i s t r i c t  c o u r t  of appeal 

t h a t  e x p r e s s l y  and  d i r e c t l y  c o n f l i c t s  w i t h  a d e c i s i o n  of t h e  

Supreme C o u r t  o r  a n o t h e r  d i s t r i c t  c o u r t  of appeal  upon t h e  same 

p o i n t  of l a w ,  and a l so  upon t h e  g r o u n d s  t h a t  t h e  d e c i s i o n  below 

e x p r e s s l y  c o n s t r u e s  a p r o v i s i o n  of t h e  F l o r i d a  C o n s t i t u t i o n .  

A r t i c l e  V ,  S e c t i o n  3 ( b )  ( 3 )  , Flo r ida  C o n s t i t u t i o n ,  1980 ;  F l o r i d a  

R u l e s  of Appel la te  P r o c e d u r e ,  9 .030  (a )  ( 2 )  ( A )  ( i v )  . 
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I n  t h i s  case, t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appeal per 

c u r i a m  a f f i r m e d  t h e  t r i a l  c o u r t  upon t h e  a u t h o r i t y  of i t s  

d e c i s i o n  i n  A I U  I n s u r a n c e  C o .  v .  B l o c k  Mar ina  I n v e s t m e n t s ,  I n c . ,  

512 So.2d 1118 ( F l a .  3d DCA 1987)  a n d  S627.426 ( 2 )  ( a ) .  (Appendix  

The  T h i r d  D i s t r i c t  C o u r t  of Appeal when i t  r e n d e r e d  i t s  

d e c i s i o n  i n  A I U  I n s u r a n c e  Co. v .  B l o c k  Mar ina  I n v e s t m e n t s ,  I n c . ,  

c e r t i f i e d  to  t h i s  c o u r t  p u r s u a n t  t o  A r t i c l e  5 ,  S e c t i o n  3 ( b )  ( 4 ) ,  

F l o r i d a  C o n s t i t u t i o n ,  a d i r e c t  c o n f l i c t  w i t h  USF&G v.  American 

Fire  and  I n d e m n t i y  C o . ,  5 1 1  So.2d 624 ( F l a .  5 t h  DCA 1 9 8 7 ) .  T h i s  

cou r t  h a s  a c c e p t e d  j u r i s d i c t i o n  of B l o c k  Marina. (Supreme C o u r t  

Case N o .  7 1 2 6 4 ) .  The  po in t s  o f  l a w  i n v o l v e d  i n  t h i s  case a re  a - 
i d e n t i c a l  w i t h  t h o s e  i n v o l v e d  i n  t h e  B l o c k  Mar ina  and  t h e  USF&G 

v. American F i r e  and  I n d e m n i t y  C o .  cases. I n  a l l  t h r e e  cases, 

t h e  l e g a l  i s s u e s  were t h e  same: 

1. Coverage  w a s  d e n i e d  by t h e  i n s u r e d ;  

2.  S627.426 ( 2 )  ( a )  was i n v o k e d  by t h e  
i n s u r e d  t o  secure c o v e r a g e  p r e d i c a t e d  
upon u n t i m e l y  n o t i c e  of d e n i a l  g i v e n  by 
t h e  i n s u r e r  as r e q u i r e d  by t h a t  s t a t u t e .  

I t  f o l l o w s ,  t h e r e f o r e ,  t h a t  t h e  T h i r d  D i s t r i c t  C o u r t  of 

Appeal ' s  d e c i s i o n  i n  t h i s  case c o n f l i c t s  w i t h  t h e  F i f t h  D i s t r i c t  

C o u r t  of A p p e a l ' s  d e c i s i o n  i n  USF&G v. American F i r e  and 

I n d e m n i t y  C o . .  

I n  - B l o c k  Mar ina ,  t h e  T h i r d  D i s t r i c t  C o u r t  of A p p e a l  

h e l d  t h a t  when t h e r e  i s  non-compl iance  w i t h  a s t a t u t e ' s  t i m e  
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parameters, a n  i n s u r e r  i s  n o t  permi t ted  t o  d e n y  c o v e r a g e  b a s e d  

upon a p a r t i c u l a r  c o v e r a g e  d e f e n s e ,  t h e r e b y  a l l o w i n g  c o v e r a g e  t o  

be  c r e a t e d  by w a i v e r  and es toppel .  

0 

The F i f t h  D i s t r i c t  C o u r t  of Appeal r u l e d  t h a t  t h e  

s t a t u t e  c a n n o t  create c o v e r a g e  by w a i v e r  and  e s t o p p e l  where none 

e x i s t e d ,  s i n c e  t h e  l e g i s l a t u r e  i s  deemed t o  know e x i s t i n g  l a w  

which  p r o h i b i t s  c r e a t i o n  of i n s u r a n c e  c o v e r a g e  by w a i v e r  and 

es toppel ,  and ,  t h e r e f o r e ,  t h e  s t a t u t e  i s  i r r e l e v a n t  where 

c o v e r a g e  n e v e r  e x i s t e d  unde r  t h e  p o l i c y .  
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I1 

5627.426 ( 2 )  F.S. ,  APPLIED TO THE FACTS O F  
THIS CASE IS  AN UNCONSTITUTIONAL IMPAIRMENT 
OF CONTRACT UNDER BOTH THE FLORIDA AND THE 
U N I T E D  STATES C O N S T I T U T I O N  ( F L O R I D A  
CONSTITUTION ART. 1, SEC. 10 .  USCA ART. 1, 
SEC. 1 0 ,  C L . 1 ) .  

Block  M a r i n a ,  t h e  a u t h o r i t y  f o r  t h e  d e c i s i o n  below i n  

t h i s  case s t a t e d  t h a t  t h e  l e g i s l a t u r e ,  i n  unambiguous l a n g u a g e  

h a s  p r o v i d e d  t h a t  where  t h e  s t a t u t e ' s  n o t i c e  p r o v i s i o n s  a re  n o t  

f o l l o w e d  by t h e  i n s u r e r ,  t h a t  t h e  i n s u r e r  i s  n o t  permit ted t o  

d e n y  c o v e r a g e  b a s e d  upon a p a r t i c u l a r  c o v e r a g e  d e f e n s e .  B l o c k  

Mar ina  a t  1119.  The effect  of t h e  o p i n i o n  is  t h a t  i t  m a k e s  a n  

i n s u r e r  s t r i c t l y  l i a b l e  f o r  i n s u r a n c e  c o v e r a g e  by v i r t u e  of t h i s  

l e g i s l a t i v e  e n a c t m e n t  r e g a r d l e s s  of t h e  terms of t h e  i n s u r a n c e  

c o n t r a c t  or t h e  f ac t s  of a p a r t i c u l a r  case. I t ,  t h e r e f o r e ,  i s  

n o t  a p r o c e d u r e  s t a t u t e  b u t  a f f e c t s  t h e  s u b s t a n t a t i v e  r i g h t s  of 

t h e  p a r t i e s  t o  t h e  i n s u r a n c e  c o n t r a c t s .  

The  T h i r d  D i s t r i c t  C o u r t  of Appeal i n  B lock  Mar ina  and  

i n  t h i s  case c l e a r l y  h o l d s  t h a t  S627.426 ( 2 )  ( a )  c a n  and  d o e s  

create  c o v e r a g e  by w a i v e r  and  es toppel .  T h i s  becomes c r y s t a l  

c lear  upon a r e a d i n g  of t h a t  c o u r t ' s  L a n d i s '  d e c i s i o n  where  i t  

h e l d  t h a t  c h i l d  s e x u a l  m o l e s t a t i o n  i s  a n  i n t e n t i o n a l  a c t  a s  a 

matter of l a w  and  i s  n o t  c o v e r e d  unde r  a home o w n e r ' s  i n s u r a n c e  

p o l i c y .  T h a t  i s  p r e c i s e l y  t h e  f a c t s  i n  t h i s  case. T h e r e f o r e ,  i f  

BUCOLO's  a c t s  of c h i l d  s e x u a l  m o l e s t a t i o n s  are  i n t e n t i o n a l  as  a 

1 L a n d i s  v .  A l l s t a t e  I n s u r a n c e  Company, 516 So.2d 305 ( F l a .  
3d DCA 1 9 8 7 ) .  S627.426 ( 2 )  ( a )  and  i t s  n o t i c e  p r o v i s i o n s  were n o t  
r a i s e d  i n  t h i s  case. 
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mat ter  of l a w  and  n o t  c o v e r e d  u n d e r  CONSOLIDATED'S po l i c i e s ,  

c o v e r a g e  c a n  o n l y  b e  c r e a t e d  f o r  him by w a i v e r  and  es toppel ,  

which  t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appeal d o e s  by a p p l i c a t i o n  of 

t h e  s t a t u t e .  

0 

B u t  S627.426 ( 2 )  ( a )  d i d  n o t  become l a w  u n t i l  a f t e r  

BUCOLO's  a l l e g e d  a c t s  of s e x u a l  m o l e s t a t i o n  and  t h e  po l i c i e s  

u n d e r  which  h e  w a s  a n  i n s u r e d  had  e x p i r e d .  The  s t a t u t e ,  

t h e r e f o r e ,  mus t  b e  a p p l i e d  r e t r o a c t i v e l y .  

E x i s t i n g  laws, b o t h  s t a t u t o r y  and d e c i s i o n a l ,  form p a r t  

of a c o n t r a c t  a t  t h e  t i m e  i t  i s  e x e c u t e d  as if t h e y  were 

i n c o r p o r a t e d  i n  t o  i t  . 3 

A t  t h e  t i m e  CONSOLIDATED'S po l i c i e s  which  i n s u r e d  

BUCOLO were e x e c u t e d  and  d u r i n g  a l l  t h e  c o v e r a g e  p e r i o d s ,  t h e  

u n e q u i v o c a b l e  l a w  of F l o r i d a  was t h a t  i n s u r a n c e  c o v e r a g e  c o u l d  

n o t  b e  c r e a t e d  by w a i v e r  and  es toppel .  4 

I t  fol lows,  t h e r e f o r e ,  t h a t  t o  a p p l y  t h e  s t a t u t e  

r e t r o a c t i v e l y  t o  create c o v e r a g e  f o r  BUCOLO u n d e r  CONSOLIDATED'S 

pol ic ies  by  a species o f  w a i v e r  and  es toppel  c l e a r l y  

u n c o n s t i t u t i o n a l l y  impai rs  i t s  c o n t r a c t ,  b e c a u s e  i t  o b l i t e r a t e s  a 

s u b s t a n t a t i v e  r i g h t  CONSOLIDATED had  i n  t h e s e  c o n t r a c t s .  5 

2 S627.426 ( 2 )  ( a )  became law i n  1982.  The  p o l i c i e s  i n  t h i s  
case e x p i r e d  May 1 3 ,  1978.  The a l l e g e d  e v e n t s  of c h i l d  s e x u a l  
m o l e s t a t i o n s  o c c u r r e d  d u r i n g  t h e  po l i c i e s  p e r i o d s .  

Columbia County  v.  King,  1 3  FLA 4 5 1  ( 1 8 7 1 ) ;  King v.  Duva l  -- 3 
County ,  174 So.2d 817 ( 1 9 3 7 )  

4 S i x  L ' s  P a c k i n g  C o .  v .  F lo r ida  Farm Bureau  Mutua l  I n s u r a n c e  
C o . ,  2 7 6  So.2d 37 ( F l a .  1973)  a n d  i t s  p rogency .  - 
5 S t a t u t e  a s  i n a c t e d  i s  c o n s t i t u t i o n a l  b u t  a n  amendment c a n n o t  
b e  a p p l i e d  r e t r o a c t i v e l y  s i n c e  t o  d o  so would r e s u l t  i n  a n  
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T h i s  c o n s t i t u t i o n a l  i s s u e  h a s  been  r a i s e d  i n  a l l  cou r t s  

be low and  h a s  been  i g n o r e d .  B u t  e v e n  i f  i t  had  n o t  t h i s  C o u r t  

c o u l d  s t i l l  t a k e  c o g n i z a n c e  of t h i s  i s s u e .  

@ 
6 

u n c o n s t i t u t i o n a l  impai rment  o f  a n  e x i s t i n g  c o n t r a c t .  S t a t e  
D e p a r t m e n t  of DOT v.  Edward M. Chadborne ,  I n c . ,  382 So.2d 293 
( F l a .  1 9 8 0 ) .  S e e  also: S t a t e  Farm Mutua l  A u t o  I n s u r a n c e  C o .  v .  
G a n t ,  478 So.2d 25 ( F l a .  1 9 8 5 ) ;  Pomponi v. C l a r i d g e  of Pompano 
Condominium, I n c . ,  378 So.2d 774 ( F l a .  1 9 7 9 ) ;  Dewberry v. A u t o  
Owners I n s u r a n c e  Company, 363 So.2d 1077 ( F l a .  1 9 7 8 ) ;  State-  
Florid- B r o t h e r s  C o n t r a c t i n g  C o . ,  364 50.2d 482 
( F l a .  2d DCA 1 9 7 8 ) ; F i r e m a n ' s  Fund I n s u r a n c e  Co.  v .  Pohlman,  485 
So.2d 418 ( F l a .  1 9 8 6 ) .  

6 B i g l e r  v. Depa r tmen t  of Bank ing  and  F i n a n c e ,  394 So.2d 989 
( F l a .  1981)  ; P e o p l n t  of Banking  
and  F i n a n c e ,  395 So.2d 5 2 1  ( F l a l  
D i v i s i o n  of A l c o h o l  B e v e r a g e ,  e tc . ,  410 So.2d 539 ( F l a .  4 t h  DCA 
1 9 8 2 ) .  T h e  b a s i s  fo r  a d d r e s s i n g  t h e  u n c o n s t i t u t i o n a l i t y  of t h e  
s t a t u t e  for  t h e  f i r s t  t i m e  on appeal is  t h a t  t h e  i s s u e  i n v o l v e s  
f u n d a m e n t a l  error. S e e  a lso:  W o l l a r d  v. L l o y d s  and  Companies of 
L l o y d s ,  439 So.2d 2 1 7  ( F l a .  1 9 8 3 ) .  
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CONCLUSION 

The d e c i s i o n  i n  t h i s  case b e i n g  b a s e d  s o l e l y  on  B l o c k  

Mar ina  a n d  S627.426 ( 2 )  ( a )  and  t h i s  c o u r t  h a v i n g  accepted 

j u r i s d i c t i o n  of t h a t  case as c o n f l i c t i n g  w i t h  USF&G v.  Amer ican  

F i r e  and  I n d e m n i t y  C o . ,  and  s i n c e  t h e  t h r e e  cases i n v o l v e  t h e  

i d e n t i c a l  p o i n t s  o f  l a w ,  c l e a r l y  c o n f l i c t  e x i s t s  be tween t h i s  

case and  USF&G v.  Amer ican  F i r e  and  I n d e m n i t y  C o . .  

The  d e c i s i o n  of t h i s  c o u r t  i n  B l o c k  Mar ina  would be 

d i s p o s i t i v e  of t h i s  case e x c e p t  f o r  t h e  u n c o n s t i t u t i o n a l  

i m p a i r m e n t  of c o n t r a c t  i s s u e  r a i s e d  by t h i s  p e t i t i o n .  

I t  i s ,  t h e r e f o r e ,  s u b m i t t e d  t h a t  b e c a u s e  of t h e  

f o r e g o i n g  r e a s o n s  y o u r  p e t i t i o n e r  b e  g r a n t e d  appe l l a t e  r e v i e w  and  

b e  a l l o w e d  t o  b r i e f  t h i s  c o u r t  on  t h e  merits of i t s  case. 
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