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I N  THE SUPREME C O U R T  OF FLORIDA 

GREG EDWARD CUSIC, 

P e t i t i o n e r ,  

v s .  C a s e  No. : 7 1 , 2 6 8  

STATE OF FLORIDA, 

R e s p o n d e n t .  / 

I N I T I A L  BRIEF OF PETITIONER 

PRELIMINARY STATEMENT 

P e t i t i o n e r ,  Greg Edward C u s i c ,  t h e  d e f e n d a n t ,  w i l l  

h e r e i n a f t e r  b e  r e f f e r e d  t o  a s  t h e  " p e t i t i o n e r "  o r  by h i s  

p r o p e r  name. R e s p o n d e n t ,  t h e  S t a t e  of  F l o r i d a ,  t h e  p r o -  

s e c u t i n g  a u t h o r i t y  be low ,  w i l l  b e  r e f f e r e d  t o  a s  t h e  " S t a t e " .  

I 
1 

SUMMARY OF ARGUEMENT 

The p e t i t i o n e r  a s s e r t s  t h e  i s s u e  p o s e d  by t h i s  r e v i e w ,  

howeve r ,  c o n c e r n s  t h e  s i g n i f i c a n c e  of  a c h a n g e  i n  d  e c i s i o n a l  

f u n d a m e n t a l  l awon  t h e  a p p l i c a t i o n  of  t h e  H a b i t u a l  O f f e n d e r  

S t a t u t e  8 .  7 7 5 . 0 8 4 ( 3 )  F l a .  S t a t . ( 1 9 8 3 ) .  T h i s  C o u r t  a n s w e r e d  

t h e  q u e s t i o n  o f  d e t e r m i n i n g  t h e  c o n t i n u e d  v i a b i l i t y  of t h e  

h a b i t u a l  o f f e n d e r  s t a t u t e  i n  l i g h t  o f  t h e  s u b s e q u e n t l y  e n a c t e d  

s e n t e n c i n g  g u i d e l i n e s ,  i n  t h e  c a s e  o f  W h i t e h e a d  v .  S t a t e ,  

498 So.2d 8 6 3  (FLA. 1 9 8 6 ) .  The C o u r t  a l s o  r u l e d  i n  t h e  r e c e n t  

c a s e  o f  H a l l  v .  S t a t e ,  12 FLW 1901  ( F l a .  1 s t  DCA A u g u s t  5 ,  1 9 8 7 ) .  

T h a t  i t  would b e  i n h e r e n t l y  u n j u s t  t o  a l l o w  s u c h  b e c a u s e  



the imposition of an illegal sentence even if the court was 

unaware of its illegality without providing a mechanism to 

attack that sentence. 

STATEMENT OF THE CASE AND FACTS 

The petitioner was convicted and sentenced in 1985. 

Cusic's conviction and sentence were affirmed by the Second 

DCA, see Cusic v. State, 490 So.2d 950 (Fla. 2d DCA 1986). 

On July 6, 1987, the petitioner filed a Motion to Cor- 

rect an Illegal Sentence alleging that the Court erred by 

going outside the recommended sentence the petitioner was 

sentenced to a eight year sentence, solely based on the fact 

that the petitioner is an habitual offender.(see App. A). 

On July 24, 1987, the State filed it's response to the 

motion arguing that the petitioner was barred from relief 

under this motion because because the law of the case pre- 

cludes the litigation of "all issues upon appeal could have 

been taken, but which were not appealedt'.(see App. B). 

An Order Denying Motion to Correct an Illegal Sentence 

was filed by the Court on July 27, 1987.(see App. C). 

The petitioner filed a Notice of Appeal on August 10, 

1987.(see App. D). On September 11, 1987, the Second Dist- 

rict Court of Appeal, filed an opinion and affirmed the de- 

nial of Cusic's motion on the authority of McCuiston v. 

i) State, 507 So.2d 1185 (Fla. 2d.DCA 1987).(see App. E). 



On O c t o b e r  5 ,  1 9 8 7 ,  t h e  p e t i t i o n e r  f i l e d  a  N o t i c e  t o  

I n v o k e  D i s c r e t i o n a r y  J u r i s d i c t i o n  of  t h i s  C o u r t  d u e  t o  t h e  

a c k o w l e d g e d  c o n f l i c t  w i t h  t h e  c a s e  of  H a l l  v .  S t a t e ,  12  FLW 

1 9 0 1  ( F l a .  1st D C A  A u g u s t  5 ,  1 9 8 7 ) . ( s e e  App. F ) .  On O c t o b e r  

1 2 ,  1987  a n d  November 1 3 ,  1 9 8 7 ,  a l l  b r i e f  were f i l e d  by b o t h  

p a r t i e s  a c k n o w l e d g i n g  t h e  c o n f l i c t .  On J a n u a r y  26 ,  1 9 8 7 ,  

t h i s  C o u r t  a c c e p t e d  j u r i s d i c t i o n  o n  t h e  c a s e . ( s e e .  App. G) .  

ARGUMENT 

ISSUE PRESENTED 
I S  THE PETITIONER PERMITTED TO ATTACK 
COLLATERALLY THE LEGALITY OF HIS G U I D E -  
L I N E  SENTENCE B Y  RULE 3 . 0 5 0 / 3 . 8 0 0 ( a )  
O N  THE BASIS THAT THE SOLE REASON FOR 
DEPARTURE, HIS STATUS AS A HABITUAL 
OFFENDER, ALTHOUGH V A L I D  U N D E R  A LOWER 
COURT DECISION AT THE TIME IMPOSED, I S  
I N V A L I D  U N D E R  A SUBSEQUENTLY ISSUED 
SUPREME COURT DECISION ENUNCIATING A 
DIFFERENT CONSTRUCTION OF THE SENTENCING 
STATUES A N D  SENTENCING GUIDELINES R U L E ?  

I n  t h i s  p r o c e e d i n g  t h i s  C o u r t  m u s t  b a l a n c e  t h e  i n t e r e s t s  

o f  [ f a i r n e s s ]  a n d  u n i f o r m i t y  f o r  t h e  p e t i t i o n e r  a g a i n s t  t h e  

i n t e r e s t s  o f  d e c i s i o n a l  f i n a l i t y ,  i n  t h e  c o n t e x t  of  a l l e g e d  

s u b s e q u e n t  f a v o r a b l e  c h a n g e s  of  l a w .  T h i s  c o u r t  m u s t  a l s o  

d e c i d e  w h e t h e r  a M o t i o n  t o  C o r r e c t  a n  I l l e g a l  s e n t e n c e  p u r -  

s u a n t  t o  R u l e  3 . 8 0 0 ( a )  c a n  b e  u s e d  a l s o  as  a  mechan i sm t o  

a t t a c k  a i l l e g a l  s e n t e n c e .  A s  w h e r e  i n  H a l l  v .  S t a t e ,  s u p r a  

t h e  F i r s t  D C A  r u l e d  t h a t  a i l l e g a l  s e n t e n c e  c o u l d  b e  a t t a c k e d  

by R u l e  3 . 8 5 0 ,  s i m p l y  b e c a u s e  c o u r t s  were u n a w a r e  of  i t s  

i l l e g a l i t y  a t  t h e  t i m e  o f  i m p o s i t i o n  of  t h e  s e n t e n c e ,  see  

1 2  FLW a t  1 9 0 2 .  



T h e  S e c o n d  D i s t r i c t  C o u r t  o f  A p p e a l s '  a f f i r m e d  t h e  d e n i a l  

o f  C u s i c ' s  m o t i o n  p u r s u a n t  t o  R u l e  3 . 8 0 0 ( a )  o n  t h e  a u t h o r i t y  

o f  M c C u i s t o n  v .  S t a t e ,  5 0 7  S o . 2 d  1 1 8 5  ( F l a .  2d D C A  1 9 8 7 )  see  

App. E .  And t h e  m a n d a t e  w a s  i s s u e d  o n  S e p t e m b e r  2 9 ,  1 9 8 7 ,  

s e e  App. E-3. I n  t h e  c a s e  o f  M c C u i s t o n ,  h e  h a d  a p p e a l e d  t h e  

summary d e n i a l  o f  h i s  m o t i o n  f o r  p o s t - c o n v i c t i o n  r e l i e f  

p u r s u a n t  t o  R u l e  3 . 8 5 0 .  T h e  D i s t r i c t  C o u r t  h a d  a n s w e r e d  

t h e  s q u a r e l y  p r e s e n t  i s s u e  o f  w h e t h e r  o r  n o t  W h i t e h e a d  v .  

S t a t e ,  s u p r a ,  i s  t o  a p p l i e d  " r e t r o a c t i v e l y " .  I n  o t h e r  

w o r d s ,  i s  t h e  r u l e  o f  W h i t e h e a d  a c h a n g e  o f  l a w  s u f f i c i e n t  

t o  s u p p o r t  a c h a l l e n g e  t o  a  c o n v i c t i o n  a n d  s e n t e n c e  t h a t  

was v a l i d  when made?  

O n l y  t h e  F l o r i d a  a n d  U n i t e d  S t a t e s  S u p r e m e  C o u r t s  c a n  

a d o p t  a c h a n g e  i n  l a w  s u f f i c i e n t  t o  s u p p o r t  s u c h  a  c h a n g e  

o r  c h a l l e n g e . - W i t t  v .  S t a t e ,  4 6 5  S o . 2 d  5 1 0 , 5 1 2  (FLA. 1 9 8 5 ) ,  

c i t i n g  W i t t  v .  S t a t e ,  3 8 7  S o . 2 d  9 2 2  (FLA. 1 9 8 0 ) ( W i t t  - I ) .  

T h e  c o u r t  w e n t  f u t h e r  a n d  c i t e d  Kiser  v .  S t a t e ,  5 0 5  S o . 2 d  

9 ( F l a .  1st DCA 1 9 8 7 ) .  t h e  c o u r t  r e a s o n e d :  

I n  W i t t  v .  S t a t e ,  387  S o . 2 d  9 2 2  (FLA. 1 9 8 0 ) ,  
t h e  F l o r i d a  S u p r e m e  C o u r t  h e l d  t h a t  o n l y  
f u n d a m e n t a l  a n d  c o n s t i t u t i o n a l  l a w  c h a n g e s  
w h i c h  c a s t  s e r i o u s  d o u b t  o n  t h e  v e r a c i t y  o r  
i n t e g r i t y  o f  t h e  o r i g n a l  t r i a l  p r o c e e d i n g s  w i l l  
b e  g r o u n d s  f o r  a l l o w i n g  p o s t - c o n v i c t i o n  r e l i e f .  
3 8 7  S o . 2 d  a t  9 2 9 .  

T h e  d i s a p p r o v a l  o f  a  p r e v i o u s l y  v a l i d  r e a s o n  f o r  d e p a r t u r e  

f r o m  t h e  s e n t e n c i n g  g u i d e l i n e s  i s  n o t  s u c h  a c h a n g e .  



A r d l e y  v .  S t a t e ,  4 9 1  S o . 2 d  1 2 5 9  ( F l a .  1s t  D C A  1 9 8 6 ) .  

And t h u s ,  t h i s ,  o p i n i o n  a u t h o r i z e d  t h e  a f f i r m e d  j u d g m e n t  

o f  t h e  p e t i t i o n e r .  B u t  i n  d o i n g  s o  t h e  S e c o n d  D C A  a l s o  

a c k n o w l e d g e d  a  c o n f l i c t  i n  i t s  d e c i s i o n  w i t h  a c a s e  t h a t  

was d e c i d e d  a l i t t l e  m o r e  t h a n  two m o n t h s  a f t e r  M c C u i s t o n  

w h i c h  w a s  H a l l  v .  S t a t e ,  1 2  FLW 1 9 0 1  ( F l a .  1s t  D C A  A u g u s t  

5 ,  1 9 8 7 ) .  

B 

I n  t h e  c a s e  o f  H a l l  h e  a p p e a l e d  t h e  t r i a l  c o u r t ' s  

d e n i a l  o f  h i s  m o t i o n  f o r  p o s t - c o n v i c t i o n  r e l i e f  p u r s u a n t  

t o  R u l e  3 . 8 5 0  FLA. R. C R I M .  P .  . And t h e  F i r s t  D C A  a p p r o v -  

e d  H a l l ' s  h a b i t u a l - o f f e n d e r  s t a t u s  a s  v a l i d  r e a s o n  f o r  

d e p a r t u r e ,  c i t i n g  S h u l l  v .  S t a t e ,  4 8 1  S o . 2 d  1 2 9 4  ( F l a .  1s t  

D C A  1 9 8 6 )  b u t  r e v e r s e d  a n d  r e m a n d e d  f o r  r e s e n t e n c i n g  b e c a u s e  

t h e  r e a s o n  f o r  d e p a r t u r e  h a d  n o t  b e e n  r e d u c e d  t o  w r i t i n g ,  

c i t i n g  C u t b e r t  v .  S t a t e ,  4 5 9  S o . 2 d  1 0 9 8 , 1 1 0 0  n . 3  ( F l a  1s t  

D C A  1 9 8 4 ) .  A t  r e s e n t e n c i n g  o n  J u l y  2 1 ,  1 9 8 6 ,  t h e  t r i a l  

c o u r t  r e i m p o s e d  t h e  same  20  y e a r s  a n d  s t a t e d  i n  w r i t i n g  

t h a t  t h e  s o l e  r e a s o n  f o r  d e p a r t u r e  was h i s  h a b i t u a l  o f f e n d e r  

s t a t u s .  On O c t o b e r  3 0 ,  1 9 8 6 ,  H a l l  f i l e  a m o t i o n  f o r  p o s t -  

c o n v i c t i o n  r e l i e f .  H e  a l l e g e d  t h a t  h i s  2 0  y e a r  s e n t e n c e  

w a s  g r o s s l y  i n  e x c e s s  o f  t h e  g u i d e l i n e s  f o r  t h e  r e a s o n  o f  

b e i n g  a n  h a b i t u a l  o f f e n d e r ,  o n  t h a t  same d a t e ,  t h i s  c o u r t  

r e l e a s e d  i t s  d e c i s i o n  i n  W h i t e h e a d  v .  S t a t e ,  s u p r a ;  f i n d i n g  

t h a t  a d e f e n d a n t  t o  b e  a h a b i t u a l  o f f e n d e r  w a s  n o t  a l e g a l -  

l y  s u f f i c i e n t  r e a s o n  f o r  d e p a r t u r e  f r o m  t h e  s e n t e n c i n g  



g u i d e l i n e s '  recommended s e n t e n c e .  O b v i o u s l y  H a l l ' s  m o t i o n  

c o u l d  n o t  r e f e r  t o  t h e  d e c i s i o n ,  b u t  i t  was c l e a r l y  a p p l i c -  

a b l e  l a w  a t  t h e  t i m e  t h e  t r i a l  c o u r t  d e n i e d  t h e  m o t i o n  on 

November 1 8 ,  1 9 8 6 .  The q u e s t i o n  t h e  F i r s t  D C A  i n  H a l l  h a d  

a n s w e r e d  t h i s  C o u r t  mus t  a n s w e r  i n  t h i s  i n s t a n t  c a s e ;  t o  

w i t ,  " i s  w h e t h e r  t h e  p e t i t i o n e r ' s  m o t i o n  p u r s u a n t  t o  R u l e  

3 . 8 0 0 ( a )  s h o u l d  b e  g r a n t e d  on t h e  b a s i s  of  t h e  d e c i s i o n  o f  

W h i t e h e a d ,  w h i c h  o v e r t u r n e d  t h e  e n t i r e  l e g a l  f o u n d a t i o n  o f  

C u s i c ' s  d e p a r t u r e  s e n t e n c e .  

The  d e c i s i o n  of W i t t  I ,  s u p r a ( a 1 s o  S t o v a l l  v .  Denno,  

3 8 8  U.S. 293 ( 1 9 6 7 ) ;  a n d  L i n k l e t t e r  v .  W a l k e r ,  8 5  S . C t .  1 7 3 1 ) .  

~ o w e ' v e r ,  were h a n d e d  down b e f o r e  t h i s  c o u r t ' s  d e c i s i o n  i n  

B a s s  v .  S t a t e ,  1 2  FLW 289 (FLA. J u n e  11. 1 9 8 7 ) .  A s  J u s t i c e  

E h r i c h  o b s e r v e d  i n  h i s  d i s s e n t ,  t h e  m a j o r i t y  o p i n i o n  i n  B a s s  

a p p e a r s  t o  t u r n  ' t h e  W i t t  d e c i s i o n  on i t s  h e a d ,  a t  l e a s t  i n  

r e s p e c t  t o  t h e  c o n s t r u c t i o n  of  s t a t u t e s  g o v e r n i n g  t h e  l e n g h t  

of  s e n t e n c i n g  t h a t  may b e  i m p o s e d  u n d e r  s t a t u t o r y  l a w .  

And o n c e  a g a i n  t h e  W i t t  d e c i s i o n  h a s  b e e n  t u r n e d  on i t s  

h e a d  f r o m  t h e  d e c i s i o n  on W h i t e h e a d  g o v e r n i n g  t h e  a p p i c a b l i t y  

o f  u s i n g  t h e  f i n d i n g  t h a t  t h e  d e f e n d a n t  i s  a  h a b i t u a l  o f f e n d e r  

t o  e x c e e d  t h e  recommended g u i d e l i n e  s e n t e n c e .  

B a s s  i n v o l v e d  t h e  s t a c k i n g  o f  minimum m a n d a t o r y  t h r e e  

y e a r  terms.  A f t e r  B a s s ' s  s e n t e n c e  became f i n a l .  The  s u p r e m e  

c o u r t  h e l d  t h a t  s u c h  s t a c k i n g  i s  i l l e g a l  i n  P a l m e r  v .  S t a t e ,  

438  So .2d  1 (FLA. 1 9 8 3 ) .  T h i s  C o u r t  a l s o  h e l d  t h a t  B a s s  

c o u l d  c h a l l e n g e  h i s  s e n t e n c e  by way of a  r u l e  3 . 8 5 0  m o t i o n  



e v e n  t h o u g h  P a l m e r  w a s  r e l e a s e d  a f t e r  Bass ' s  s e n t e n c e  b e c a m e  

f i n a l .  T h i s  c o u r t  r e a s o n e d  t h a t  i t  n e e d  n o t  d e c i d e  w h e t h e r  

P a l m e r  s h o u l d  r e t r o a c t i v e l y  a p p l y  t o  i n v a l i d a t e  Bass ' s  s e n -  

t e n c e  b e c a u s e  t h e  P a l m e r  d e c i s i o n  d i d  n o t  c h a n g e  t h e  s u b -  

s t a n t i v e  l a w  o f  s e n t e n c i n g  b u t  m e r e l y  i n t e r p e t e d  p r e e x i s t i n g  

s t a t u t o r y  l a w  a n d [ c o r r e c t e d  m i s t a k e s  i n  i t s  i m p l e m e n t a t i o n ] .  

1 2  FLW a t  2 8 9 ,  t h i s  c o u r t  t h e n  c o n t i n u e d :  

I t  w o u l d  b e  i n h e r e n t l y  u n j u s t  t o  a l l o w  t h e  
i m p o s i t i o n  o f  a n  i l l e g a l  s e n t e n c e  w i t h o u t  
p r o v i d i n g  a  m e c h a n i s m  t o  a t t a c k  t h a t  s e n t -  
e n c e ,  s i m p l y  b e c a u s e  c o u r t s  were u n a w a r e  
o f  i t s  i l l e g a l i t y  a t  t h e  t i m e  o f  i m p o s i t i o n  
o f  t h e  s e n t e n c e .  

T h e  F i r s t  D i s t r i c t  C o u r t ,  h a d  e x p e r i e n c e  some  d i f f i c u l t y  

d i s c e r n i n g  t h e  p r e c i s e  e f f e c t  o f  t h e  h o l d i n g  i n  B a s s  o n  t h e  

i s s u e  b e f o r e  t h a t  c o u r t .  T h e  d e c i s i o n  n e v e r t h e l e s s  a p p e a r s  

t o  b e  b a s e d  e x c l u s i v e l y  o n  t h e  l e g a l  p r i n c i p l e  t h a t  t h e  c o u r t  

c o n s t r u c t i o n  o f  a  s t a t u t e  ( i . e . ,  8 .  7 7 5 . 0 8 4 ( 3 ) )  g i v e s  i t  

m e a n i n g  f r o m  t h e  i n c e p t i o n  o f  t h e  s t a t u t e ( u n 1 e s s  o t h e r w i s e  

s p e c i f i e d  i n  t h e  d e c i s i o n )  [ t o ]  t h e  c o m p l e t e  e x c l u s i o n  o f  

t h e  l e g a l  d o c t r i n e s  o f  l a w  o f  t h e  c a s e s  a n d  t h e  c o r r e l a t i v e  

c o n c e p t  o f  f i n a l i t y  o f  d e c i s i o n .  

T h e  p e t i t i o n e r  a t  f i r s t  w o n d e r e d  why,  t h e n ,  d o e s  B a s s  

seem t o  a c c o r d  d i f f e r e n t  t r e a t m e n t  a n d  e f f e c t  t o  c h a n g e  i n  

s e n t e n c i n g  l a w s  t h a n  d o e s  W i t t ?  

P e r h a p s ,  t h e r e f o r e ,  t h e  m a t e r i a l  d i s t i n c t i o n  b e t w e e n  



B a s s  a n d  W i t t  o r i g i n a t e s  i n  t h e  f a c t  t h a t  P a l m e r  o v e r r r u l e d  

a  l o w e r  c o u r t ' s  c o n s t r u c t i o n  of  a  s t a t u t e  b e a r i n g  on t h e  

p e r m i s s i b l e  l e n g h t  o f  s e n t e n c e  t h a t  c o u l d  b e  i m p o s e d .  

B e c a u s e  t h e  F i r s t  D C A  c o u l d  n o t  f i n d  n o  o t h e r  b a s i s  f o r  

d i s t i n g u i s h i n g  t h e s e  c a s e s ,  a n d  b e l i e v e d  B a s s - n o t - W i t t  t o  b e  

c o n t r o l l i n g  p r e c e d e n t  o n  t h e  i s s u e  b e f o r e  them.  

The p e t i t i o n e r  a l s o  r e m i n d  t h e  c o u r t  t h a t  t h e  l l d e c i s i o n s  

o f  t h e  d i s t r i c t  c o u r t  o f  a p p e a l  r e p r e s e n t  t h e  l a w  of F l o r i d a  

u n l e s s  a n d  u n t i l  t h e y  a r e  o v e r r u l e d  by  t h i s  Cour t1 ' . -  S t a n f i l l  

v .  S t a t e ,  384  So .2d  1 4 1 , 1 4 3  (FLA. 1 9 8 0 )  

The d e c i s i o n  of  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  i n  

W h i t e h e a d  e x p r e s s l y  c o n s t r u e d  8 .  9 2 1 . 0 0 1  F l a .  S t a t . ( 1 9 8 3 )  a n d  

t h e  i m p l e m e n t i n g  p r o v i s i o n  of  t h e  s e n t e n c i n g  g u i d e l i n e  r u l e s  

a p p r o v e d  by  t h e  l e g i s l a t u r e  t o  mean t h a t  9 .  7 8 4 . 0 8 4  F l a .  S t a t .  

( 1 9 8 3 ) -  d o e s  n o t  p r o v i d e  a n  e x e m p t i o n  f r o m  t h e  l i m i t a t i o n  i m p o s e d  

by  t h e  recommended g u i d e l i n e  s e n t e n c e  on t h e  b a s i s  o f  t h e  c r i -  

t e r i a  of  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  was i m p e r m i s s i b l e  

b e c a u s e  i t  c o n f l i c t e d  w i t h  t h e  p r o v i s i o n s  o f  t h e  s e n t e n c i n g  

g u i d e l i n e  r u l e s  a s  p r e v i o u s l y  c o n s t r u e d  i n  H e n d r i x  v .  S t a t e ,  

475  So.2d 1218  (FLA. 1 9 8 5 ) .  T h e r e f o r e ,  t h e  f a c t  t h a t  t h i s  i n s t -  

a n t  c a s e  t a k e s  a c o n t r a r y  v i e w  o f  o f  t h e  a p p l i c a b l i t y  of  t h e  

s t a t u t e  a t  i s s u e  i n  W h i t e h e a d  t h a n  d i d  t h e  d i s t r i c t  c o u r t s  

c l e a r l y  e v i d e n c e s  t h a t  h e  d i d  c h a n g e  t h e  l a w  i n  F l o r i d a  on t h i s  

i s s u e .  T a k e n  t o  i t s  l o g i c a l  c o n c l u s i o n ,  t h e r e f o r e ,  i t s  u n d e r -  

s t a n d a b l e  a n d  c o n c l u s i v e  t h a t  b e i n g  u n d e r  t h e  s t a t u s  of  a 



,/-, 

" H a b i t u a l  O f f e n d e r 1 '  u s e d  a s  a  s o l e  r e a s o n  t o  d e p a r t  

f r o m  t h e  recommended g u i d e l i n e  s e n t e n c e .  

CONCLUSION 

But  t h i s  c o u r t  m u s t  d e c i d e  t o  o t h e r  i s s u e  i n  t h i s  c a s e  

t o  o v e r r u l e  t h e  Second  D C A  r u l i n g  i n  t h i s  c a s e ,  t h o s e  i s s u e s  

a r e  p r e s e n t  i n  t h e  c a s e s  of  S t a t e  v .  H a l l ,  F l a .  S . C t .  # 7 0 , 0 7 8  

a n d  M c C u i s t o n  v .  S t a t e ,  F l a .  S . C t .  # 7 0 , 7 0 6  a n d  a r e  p e n d i n g  

r e v i e w  i n  t h i s  c a s e .  The p e t i t i o n e r  c a s e  l i e s  t o t a l l y  on t h e  

o u t c o m e  of t h e  a b o v e m e n t i o n e d  c a s e s ,  a n d  t h i s  c o u r t  s h o u l d  

a p p l y  t h o s e  r u l i n g s  a c c o r d i n g l y .  

A l s o ,  t h i s  C o u r t  m u s t  d e c i d e  w h e t h e r  t h i s  p e t i t i o n e r  was 

c o r r e c t  i n  f i l i n g  a  F o t i o n  t o  C o r r e c t  An I l l e g a l  S e n t e n c e ,  

p u r s u a n t  t o  R u l e  3 . 8 0 0 ( a )  e v e n t h o u g h  i n  t h e  c a s e  of H a l l  t h e  

F i r s t  D C A  r u l e d  t h a t  h e  c o u l d  p r o c e e d  by way of  R u l e  3 . 8 5 0 .  

The C o u r t  h a s  t o  c o n s i d e r  i f  b o t h  P o s t - C o n v i c t i o n  R e l i e f  

m o t i o n  a r e  a p p l i c a b l e  t o  t h e  r u l i n g .  And a f t e r  t h i s  c o u r t  

h a s  made s u c h  c o n s i d e r a t i o n  a n d  i t  i s  i n f a v o r  of  t h e  p e t i t i o n e r  

t h i s  c a s e  s h o u l d  b e  r e v e r s e d  a n d  remanded  b a c k  t o  t h e  t r i a l  

c o u r t  t o  h a v e  t h e  p e t i t i o n e r  r e s e n t e n c e d  a c c o r d i n g  t o  t h e  

r e c o m m e n d e d . g u i d e 1 i n e  s e n t e n c e  a n d  i n  c o n c u r r e n c e  w i t h  S h u l l  

v .  D u g g e r ,  1 2  FLW 585(FLA November 2 7 ,  1 9 8 7 ) .  

R e s p e c t f u l l y  S u b m i t t e d  
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