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STATEMENT OF THE CASE AND FACTS 

On A p r i l  1 2 ,  1988,  t h e  P e t i t i o n e r  w a s  c o n v i c t e d  o f  s e x u a l  

b a t t e r y  upon a c h i l d  unde r  1 2  y e a r s  o l d ,  a t t e m p t e d  s e x u a l  b a t t e r y  

o n  a c h i l d  u n d e r  1 2  y e a r s  o l d ,  lewd and  l a s c i v i o u s  a c t  i n  t h e  

p r e s e n c e  o f  a c h i l d  unde r  16 y e a r s  o l d  and c h i l d  a b u s e  

( c o n t r i b u t i n g  t o  t h e  d e l i n q u e n c y  o f  a m i n o r ) .  The P e t i t i o n e r  was 

remanded t o  t h e  c u s t o d y  o f  L e e  County S h e r i f f .  On May 11, 1988,  

t h e  P e t i t i o n e r ' s  m o t i o n  f o r  a new t r i a l  was d e n i e d .  On May 18 ,  

1988,  t h e  P e t i t i o n e r  w a s  s e n t e n c e d  t o  l i f e  i n  p r i s o n  w i t h o u t  t h e  

p o s s i b i l i t y  o f  p a r o l e  f o r  25 y e a r s  o n  Count I.  On Coun t s  I1 and 

I11 he was s e n t e n c e d  t o  5 y e a r s  impr i sonmen t ,  t o  r u n  c o n c u r r e n t  

w i t h  e a c h  o t h e r  and t h e  l i f e  s e n t e n c e .  H e  w a s  g i v e n  60 d a y s  t o  

s e r v e  f o r  h i s  c o n v i c t i o n  on  t h e  misdemeanor  c h a r g e .  

S u b s e q u e n t  t o  h i s  s e n t e n c i n g  he f i l e d  a n o t i c e  o f  a p p e a l  

and s o u g h t  s u p e r s e d e a s  b a i l .  

The c o u r t  c o n s i d e r e d  t h e  t e s t i m o n y  t h a t  was h e a r d  a t  t h e  

P e t i t i o n e r ' s  s e n t e n c i n g  and t h e  P e t i t i o n e r ' s  PSI  t o  d e t e r m i n e  t h e  

P e t i t i o n e r ' s  e l i g i b i l i t y  f o r  s u p e r s e d e a s  b a i l .  The r e c o r d  

r e v e a l e d  t h a t  t h e  P e t i t i o n e r  i s  33  y e a r s  o l d  and had been  

employed i n  t h e  l oca l  f i r e  d e p a r t m e n t  f o r  1 3  y e a r s .  H e  rose t o  

t h e  r a n k  o f  c a p t a i n  and  had t h e  r e s p e c t  o f  a l l  t h o s e  t h a t  worked 

f o r  him. The r e c o r d  f u r t h e r  r e v e a l e d  t h a t  he had n e v e r  been 

a r r e s t e d  f o r  n o r  c o n v i c t e d  o f  any  crime. F u r t h e r m o r e ,  h i s  

p a r e n t s  l i v e  w i t h i n  t h e  c o u n t y .  The t r a n s c r i p t  o f  t h e  comments 

made by t h o s e  knowledgeable  o f  t h e  P e t i t i o n e r ' s  c h a r a c t e r  which 

were i n t r o d u c e d  f o r  t h e  p u r p o s e  o f  s e n t e n c i n g  were c o n s i d e r e d  by 
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t h e  J u d g e  on  t h e  i s s u e  o f  b a i l .  The C o u r t  h e l d  t h e  P e t i t i o n e r  

was n o t  e n t i t l e d  t o  b a i l ,  c i t i n g  a s  a u t h o r i t y  B a t i e  V. S t a t e ,  521  

So.2d 295 (1st DCA 1 9 8 8 ) .  

The P e t i t i o n e r  s o u g h t  r e v i e w  i n  t h e  Second D i s t r i c t  C o u r t  

o f  Appeal. The Second D i s t r i c t ,  f o l l o w i n g  Bat ie  v. S t a t e ,  s u p r a ,  

d e n i e d  P e t i t i o n e r  r e l i e f ,  however  acknowledged  c o n f l i c t  w i t h  

Nussdor f  v .  S t a t e ,  495  So.2d 819 ( 4 t h  DCA 1 9 8 6 ) .  



SUMMARY OF ARGUMENT 

The P e t i t i o n e r  w a s  c o n v i c t e d  o f  c a p i t a l  s e x u a l  b a t t e r y .  

H e  w a s  i n c a r c e r a t e d  upon h i s  c o n v i c t i o n .  H e  w a s  s e n t e n c e d  t o  

l i f e  impr i sonmen t  w i t h o u t  t h e  p o s s i b i l i t y  o f  parole  f o r  25 y e a r s .  

H e  h a s  a p p e a l e d  t h e  c o n v i c t i o n .  H e  is  s e e k i n g  release f rom 

c u s t o d y  on  b a i l  p e n d i n g  t h e  appeal.  The t r i a l  j u d g e  d e n i e d  b a i l ,  

c i t i n g  Ba t i e  v .  S t a t e ,  s u p r a .  The F i r s t  D i s t r i c t  C o u r t  of Appeal 

i n  B a t i e  found  t h a t  a s  a ma t t e r  of l a w ,  a d e f e n d a n t  c o n v i c t e d  of 

c a p i t a l  s e x u a l  b a t t e r y  must  be  d e n i e d  s u p e r s e d e a s  b a i l .  I n  

Nussdorf  v .  S t a t e ,  s u p r a ,  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal 

h e l d  t h a t  a d e f e n d a n t  h a s  a l e g a l  r i g h t  t o  b a i l  on appeal and  

t h a t  a b a i l  h e a r i n g  w a s  mandated.  The Second D i s t r i c t  C o u r t  of 

Appeal  i n  t h i s  case f o l l o w e d  B a t i e  and h e l d  t h a t  t h e  P e i t i t i o n e r  

was n o t  e n t i t l e d  t o  b a i l  on  a p p e a l .  The Second D i s t r i c t  i n  t h i s  

case e x p r e s s l y  "acknowledged" a c o n f l i c t  w i t h  N u s s d o r f ,  s u p r a .  
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ARGUMENT 

THE DECISION OF THE DISTRICT COURT OF APPEAL 
I N  THIS CASE EXPRESSLY AND DIRECTLY CONFLICTS 

W I T H  THE DECISION OF THE FOURTH DISTRICT COURT OF 
APPEAL I N  NUSSDORF V. STATE, 495 So.2d 819 ( 4 t h  DCA 1 9 8 6 )  

The j u r i s d i c t i o n a l  i s s u e  i n  t h i s  case is q u i t e  s imple .  

The o p i n i o n  i n  t h i s  case d o e s  e x p r e s s l y  c o n f l i c t  w i t h  t h e  o p i n i o n  

r e n d e r e d  i n  N u s s d o r f .  The o p i n i o n  o f  t h e  Second D i s t r i c t  C o u r t  

o f  Appeal i n  t h i s  s p e c i f i c a l l y  acknowledged t h a t  t h e  o p i n i o n  r e n -  

d e r e d  d i d  c o n f l i c t  w i t h  Nussdor f .  

n i o n s  i n  e a c h  case e s t a b l i s h e d  w i t h o u t  q u e s t i o n  t h e  c o n f l i c t .  I n  

N u s s d o r f ,  a d e f e n d a n t  c o n v i c t e d  o f  c a p i t a l  s e x u a l  b a t t e r y  was 

e n t i t l e d  t o  a b a i l  h e a r i n g  a f t e r  c o n v i c t i o n  w h i l e  h i s  case was on  

d i r e c t  appeal .  I n  t h i s  case, t h e  P e t i t i o n e r  was d e n i e d  a b a i l  

h e a r i n g  p r o p e r l y  r e q u e s t e d  w h i l e  h i s  case is  on  d i r e c t  appeal .  

Both  o p i n i o n s  c i t e d  t h e  same F l o r i d a  S t a t u t e  and C r i m i n a l  

P r o c e d u r e  Ru le  f o r  t h e  h o l d i n g  o f  t h e  C o u r t .  

A p l a i n  r e a d i n g  of t h e  o p i -  

The Second D i s t r i c t  C o u r t  o f  Appeal i n  t h i s  case h a s  

a l i g n e d  i t s e l f  w i t h  t h e  h o l d i n g  of t h e  F i r s t  D i s t r i c t  C o u r t  o f  

Appeal i n  Bat ie .  T h i s  C o u r t  h a s  a l r e a d y  found t h a t  t h e r e  w a s  a 

c o n f l i c t  be tween Bat ie  and N u s s d o r f ,  and  on J u n e  22, 1988,  h e l d  

o r a l  a r g u m e n t s  i n  B a t i e  t o  d e t e r m i n e  t h e  r e s o l u t i o n  of t h e  

c o n f l i c t  r a i s e d  by t h e  d e c i s i o n s  o f  t h e s e  two cases.  S i n c e  t h i s  

C o u r t  h a s  a l r e a d y  d e t e r m i n e d  t h a t  i t  mus t  accept j u r i s d i c t i o n  t o  

r e s o l v e  t h e  c o n f l i c t  p r e v i o u s l y  d i s c u s s e d ,  i t  s h o u l d  a l s o  accept 

j u r i s d i c t i o n  i n  t h i s  case and  i n  a l l  p r o b a b i l i t y ,  a p p l y  t h e  

r u l i n g  u l t i m a t e l y  r e a c h e d  by t h i s  C o u r t  i n  B a t i e  t o  t h i s  case.  



CONCLUSION 

This Court has discretionary jurisdiction to review the 

decision below and the Court should exercise that jurisdiction to 

consider the merits of Petitioner's argument. 
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