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PRELIMINARY STATEMENT 

I n  t h e  t r i a l  c o u r t ,  t h e  P e t i t i o n e r  was t h e  Defendan t  and  

t h e  Respondent  was t h e  S t a t e  of F l o r i d a .  Appendix c i t a t i o n s  

s h a l l  be l a b e l e d  "App." f o l l o w e d  by a l e t t e r  c o r r e s p o n d i n g  t o  t h e  

a p p r o p r i a t e  document.  A l l  Appendix c i t a t i o n s  r e f e r  t o  t h e  

Appendix found i n  Record on Appeal .  Thus c i t a t i o n s  w i l l  a p p e a r  

a s  R.App.C, e tc .  



STATEMENT OF THE CASE AND FACTS 

On A p r i l  1 2 ,  1988 ,  t h e  P e t i t i o n e r  was c o n v i c t e d  o f  s e x u a l  

b a t t e r y  upon a c h i l d  u n d e r  1 2  y e a r s  o l d ,  a t t e m p t e d  s e x u a l  b a t t e r y  

on a c h i l d  u n d e r  1 2  yea r s  o l d ,  lewd and  l a s c i v i o u s  ac t  i n  t h e  

p r e s e n c e  of a c h i l d  u n d e r  16  y e a r s  o l d  and  c h i l d  a b u s e  

( c o n t r i b u t i n g  t o  t h e  d e l i n q u e n c y  o f  a m i n o r ) .  The P e t i t i o n e r  w a s  

remanded t o  t h e  c u s t o d y  of L e e  County  S h e r i f f .  On May 11, 1988 ,  

t h e  P e t i t i o n e r ' s  m o t i o n  f o r  a new t r i a l  was d e n i e d .  On May 18, 

1988,  t h e  P e t i t i o n e r  w a s  s e n t e n c e d  t o  l i f e  i n  p r i s o n  w i t h o u t  t h e  

p o s s i b i l i t y  o f  p a r o l e  f o r  25  years  on Count  I. On C o u n t s  I1 and 

I11 he  w a s  s e n t e n c e d  t o  5 yea r s  i m p r i s o n m e n t ,  t o  r u n  c o n c u r r e n t  

w i t h  e a c h  o t h e r  and  t h e  l i f e  s e n t e n c e .  H e  w a s  g i v e n  60 d a y s  t o  

s e r v e  f o r  h i s  c o n v i c t i o n  o n  t h e  misdemeanor  c h a r g e .  

S u b s e q u e n t  t o  h i s  s e n t e n c i n g  he  f i l e d  a no t ice  o f  appeal 

and s o u g h t  s u p e r s e d e a s  b a i l .  ( R . A p p . D , E ) .  

The c o u r t  c o n s i d e r e d  t h e  t e s t i m o n y  t h a t  was h e a r d  a t  t h e  

P e t i t i o n e r ' s  s e n t e n c i n g  and  t h e  P e t i t i o n e r ' s  PSI t o  d e t e r m i n e  t h e  

P e t i t i o n e r ' s  e l i g i b i l i t y  f o r  s u p e r s e d e a s  b a i l .  The r e c o r d  

r e v e a l e d  t h a t  t h e  P e t i t i o n e r  i s  3 3  y e a r s  o l d  and  had been  

employed i n  t h e  loca l  f i r e  d e p a r t m e n t  f o r  13 y e a r s .  H e  rose t o  

t h e  r a n k  o f  c a p t a i n  and  had t h e  respect o f  a l l  t h o s e  t h a t  worked 

f o r  him. The r e c o r d  f u r t h e r  r e v e a l e d  t h a t  he  had n e v e r  b e e n  

a r r e s t e d  for  n o r  c o n v i c t e d  of a n y  c r i m e .  F u r t h e r m o r e ,  h i s  

p a r e n t s  l i v e  w i t h i n  t h e  c o u n t y .  The t r a n s c r i p t  o f  t h e  comments 

made by  t h o s e  knowledgeab le  of t h e  P e t i t i o n e r ' s  c h a r a c t e r  which  

were i n t r o d u c e d  f o r  t h e  p u r p o s e  of s e n t e n c i n g  were c o n s i d e r e d  by 



t h e  J u d g e  o n  t h e  i s s u e  o f  b a i l .  The C o u r t  h e l d  t h e  P e t i t i o n e r  

w a s  n o t  e n t i t l e d  t o  b a i l ,  c i t i n g  a s  a u t h o r i t y  B a t i e  v .  S t a t e ,  521  

So.2d 295 (1st DCA 1 9 8 8 ) .  (R.App.F,G). 

The P e t i t i o n e r  s o u g h t  r e v i e w  i n  t h e  Second D i s t r i c t  

o f  Appea l .  The Second D i s t r i c t ,  f o l l o w i n g  Bat ie  v .  S t a t e ,  

d e n i e d  P e t i t i o n e r  r e l i e f ,  however acknowledged  c o n f l i c t  w i  

Nussdor f  v .  S t a t e ,  495  So.2d 819 ( 4 t h  DCA 1 9 8 6 ) .  

C o u r t  

supra,  

h 

The P e t i t i o n e r  f i l e d  h i s  n o t i c e  t o  i n v o k e  d i s c r e t i o n a r y  

j u r i s d i c t i o n  o f  t h i s  C o u r t  and  on October 25, 1988  t h i s  C o u r t  

a c c e p t e d  j u r i s d i c t i o n .  
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SUMMARY OF ARGUMENT 

The P e t i t i o n e r  w a s  c o n v i c t e d  o f  c a p i t a l  s e x u a l  b a t t e r y .  

F l o r i d a  Rule  o f  C r i m i n a l  P r o c e d u r e  3 . 6 9 1 ( a )  s t a t e s  t h a t  a c r i m i -  

n a l  d e f e n d a n t  s h a l l  be a d m i t t e d  t o  b a i l  on  appeal  u n l e s s  t h e  

f e l o n y  fo r  which  he  was c o n v i c t e d  was a c a p i t a l  f e l o n y .  

P e t i t i o n e r  c o n t e n d s  t h a t  f o r  p u r p o s e s  of t h i s  r u l e  he  was n o t  

c o n v i c t e d  of a c a p i t a l  f e l o n y .  P e t i t i o n e r  b e l i e v e s  t h a t  c e r t a i n  

i s s u e s  r e g a r d i n g  c r i m i n a l  t r i a l s  f a l l  u n d e r  t h e  e x c l u s i v e  c o n s t i -  

t u t i o n a l  j u r i s d i c t i o n  o f  t h i s  C o u r t  t o  c o n t r o l  t h e  p r a c t i c e  and  

p r o c e d u r e  o f  t r i a l s  t h r o u g h o u t  t h e  S t a t e .  The P e t i t i o n e r  con- 

t e n d s  t h a t  t h e  i s s u e  o f  b a i l  i s  o n e  s u c h  i s s u e .  S i n c e  t h i s  Cour 

h a s  h e l d  t h a t  t h e  d e a t h  p e n a l t y  c a n n o t  be imposed f o r  a c o n v i c -  

t i o n  o f  c a p i t a l  s e x u a l  b a t t e r y ,  i t  h a s  c o n s i s t e n t l y  found  t h a t  i n  

t h o s e  areas which  are w i t h i n  i t s  e x c l u s i v e  j u r i s d i c t i o n  t o  r egu-  

l a t e  prac t ice  and p r o c e d u r e  of t h e  c o u r t s  t h a t  d e f e n d a n t s  a re  

t r e a t e d  more l i k e  d e f e n d a n t s  i n  a l l  t h e  o t h e r  f e l o n i e s  p r o s e c u t e d  

i n  F l o r i d a  and d i f f e r e n t  f rom f i r s t  d e g r e e  murde r ,  t h e  o n l y  cap i -  

t a l  crime r e m a i n i n g  i n  F l o r i d a .  Thus  a d e f e n d a n t  c h a r g e d  w i t h  

c a p i t a l  s e x u a l  b a t t e r y  c a n  b e  t r i e d  by a s i x  p e r s o n  j u r y ,  j u s t  

l i k e  a l l  o t h e r  F l o r i d a  f e l o n i e s .  A p e r s o n  c h a r g e d  w i t h  c a p i t a l  

s e x u a l  b a t t e r y  c a n  b e  c h a r g e d  by i n f o r m a t i o n  and  n o t  i n d i c t m e n t ,  

l i k e  e v e r y  o t h e r  f e l o n y  c h a r g e  i n  t h e  S t a t e  o f  F l o r i d a .  Thus ,  

P e t i t i o n e r  c o n t e n d s  t h a t  t h i s  C o u r t  s h o u l d  t r e a t  t h e  i s s u e  o f  

b a i l  i n  a c a p i t a l  s e x u a l  b a t t e r y  case l i k e  i t  t r e a t s  b a i l  i n  

e v e r y  o t h e r  f e l o n y  case i n  F l o r i d a .  The Defendan t  s h o u l d  be 

e n t i t l e d  t o  b a i l  i n  a p p e a l  u n d e r  t h a t  r a t i o n a l e .  
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THE DISTRICT COURT OF APPEAL ERRED 
I N  D E N Y I N G  PETITIONER'S RIGHT TO SUPERSEDEAS B A I L  

ON HIS APPEAL FROM HIS CONVICTION OF CAPITAL SEXUAL 
BATTERY BECAUSE THAT OFFENSE BECAUSE THAT OFFENSE 

I S  NOT A CAPITAL CRIME FOR THE PURPOSES FLORIDA RULE OF 
CRIMINAL PROCEDURE 3.691 

The P e t i t i o n e r  w a s  c o n v i c t e d  o f  s e x u a l  b a t t e r y  o f  a p e r s o n  

u n d e r  1 2  y e a r s  o f  age, i n  v i o l a t i o n  o f  F l o r i d a  S t a t u t e  

7 9 4 . 0 1 1 ( 2 ) .  H e  r e q u e s t e d  t h e  t r i a l  c o u r t  t o  set  b a i l  w h i l e  he  

w a s  appeal ing h i s  c o n v i c t i o n .  The t r i a l  c o u r t  r e f u s e d  b a i l  b a s e d  

upon t h e  h o l d i n g  o f  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appeal i n  Ba t i e  

v. S t a t e ,  521  So.2d 295 (1st DCA 1 9 8 8 ) [ S . C t .  #72 ,060] .  

The P e t i t i o n e r  s o u g h t  b a i l  p u r s u a n t  t o  F l o r i d a  R u l e  o f  

C r i m i n a l  P r o c e d u r e  3 . 6 9 1 ( a ) .  T h a t  R u l e  p r o v i d e s  t h a t  persons who 

have  been  a d j u d i c a t e d  g u i l t y  o f  t h e  commission o f  a n y  o f f e n s e  

n o t  c a p i t a l ,  may be a d m i t t e d  t o  b a i l  p e n d i n g  appeal of t h e  con- 

v i c t i o n .  The q u e s t i o n  t h a t  t h i s  C o u r t  m u s t  a n s w e r  h e r e  i s  

w h e t h e r  t h e  P e t i t i o n e r  was c o n v i c t e d  o f  a c a p i t a l  crime. 

I n  Bufo rd  v .  S t a t e ,  403 So.2d 943  ( F l a .  19811,  t h i s  C o u r t  

h e l d  t h a t  a p e r s o n  c o n v i c t e d  o f  t h i s  o f f e n s e  c o u l d  n o t  be  sen -  

t e n c e d  t o  d e a t h ,  a l t h o u g h  t h e  L e g i s l a t u r e  had p r o v i d e d  d e a t h  a s  a 

p o s s i b l e  s e n t e n c e .  S i n c e  t h a t  t i m e ,  t h i s  C o u r t  h a s  been  ana-  

l y z i n g  t h e  exac t  n a t u r e  of t h i s  crime c a l l e d  c a p i t a l  s e x u a l  b a t -  

t e r y .  I t  i s  axiomat ic  t h a t  i n  F l o r i d a  j u r i s p r u d e n c e  t h e  

L e g i s l a t u r e  w i l l  d e f i n e  t h e  crime and  pun i shmen t  w h i l e  t h e  

Supreme C o u r t  h a s  e x c l u s i v e  c o n s t i t u t i o n a l  j u r i s d i c t i o n  r e g a r d i n g  

t h e  r u l e s  o f  p r a c t i c e  and  p r o c e d u r e  of t h e  c o u r t s  o f  t h e  S t a t e .  

I n  S t a t e  V .  Hoqan, 451  So.2d 844 ( F l a .  19841 ,  t h i s  C o u r t  

c r y s t a l i z e d  t h e  d i s t i n c t i o n  o u t l i n e d  above .  T h i s  C o u r t  h e l d  t h a t  
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t h e  d e f i n i t i o n  of t h e  crime, t h a t  is, i t s  l a b e l  a s  a c a p i t a l  

o f f e n s e  f o r  s e n t e n c i n g  p u r p o s e s ,  w a s  w i t h i n  t h e  p u r v i e w  of t h e  

L e g i s l a t u r e  and  c o n s e q u e n t l y  h e l d  t h a t  a n  a t t empt  t o  commit t h i s  

o f f e n s e  was a f i rs t  d e g r e e  f e l o n y ,  a s  s e t  o u t  i n  t h e  s t a t u t e  t h a t  

d e f i n e s  a t tempts .  T h i s  was a l e g i s l a t i v e  area and  t h i s  C o u r t  

acknowledged t h e  power of t h e  L e g i s l a t u r e  t o  d e f i n e  and  s e t  t h e  

pun i shmen t  f o r  o f f e n s e s .  However, t h i s  C o u r t  i n  Hoqan a l so  h e l d  

t h a t  i n  t h e  a rea  o f  pract ice  and  p r o c e d u r e ,  a j u r y  of t w e l v e  per- 

s o n s  w a s  n o t  r e q u i r e d .  T h i s  C o u r t  s t a r t e d  down a p a t h  of 

d e f i n i n g  c a p i t a l  a s  someth ing  c o m p l e t e l y  d i f f e r e n t  t h a n  t h e  o n l y  

o t h e r  c a p i t a l  o f f e n s e ,  f i rs t  d e g r e e  murder .  F i r s t  d e g r e e  m u r d e r ,  

of c o u r s e ,  i s  a c a p i t a l  o f f e n s e  and  a t w e l v e  p e r s o n  j u r y  i s  

r e q u i r e d .  C a p i t a l  s e x u a l  b a t t e r y  i s  d e m o n s t r a b l y  d i f f e r e n t  and  a 

s i x  p e r s o n  j u r y  w i l l  s u f f i c e .  I t  must  be remembered t h a t  a l l  

o ther  f e l o n i e s  i n  t h e  S t a t e  o f  F l o r i d a  a re  p r o s e c u t e d  w i t h  s i x  

p e r s o n  j u r i e s .  

I n  Heur inq  v .  S t a t e ,  513  So.2d 1 2 2  ( F l a .  1 9 8 7 ) ,  t h i s  C o u r t  

a g a i n  d e t e r m i n e d  t h a t  i n  t h e  area of pract ice  and p r o c e d u r e ,  

c a p i t a l  s e x u a l  b a t t e r y  would be t reated l i k e  e v e r y  o t h e r  f e l o n y  

i n  t h e  S t a t e  and  n o t  l i k e  f i r s t  d e g r e e  murder .  T h i s  C o u r t  h e l d  

t h a t  t h e  c h a r g i n g  document i n  a c a p i t a l  s e x u a l  b a t t e r y  case c o u l d  

be a n  i n f o r m a t i o n  and  need  n o t  be an  i n d i c t m e n t .  Aga in ,  i n  t h e  

a rea  where  t h i s  C o u r t  h a s  e x c l u s i v e  j u r i s d i c t i o n ,  t h i s  C o u r t  h a s  

d e t e r m i n e d  t o  t r e a t  t h e  c a p i t a l  s e x u a l  b a t t e r y  l i k e  o t h e r  lesser 

f e l o n i e s  and  t h u s ,  d i f f e r e n t  f r o m  f irst  d e g r e e  murde r .  

I n  Rusaw V .  S t a t e ,  451  So.2d 459 ( F l a .  1 9 8 4 ) ,  t h i s  C o u r t  

rejected a c a p i t a l  s e x u a l  b a t t e r y  d e f e n d a n t ' s  a rgumen t  t h a t  s i n c e  



d e a t h  was n o t  a p o s s i b l e  p e n a l t y ,  t h e n  c a p i t a l  s e x u a l  b a t t e r y  was 

no l o n g e r  a c a p i t a l  crime. H e  a r g u e d  t h e  c r i m e  must  be a f i r s t  

d e g r e e  f e l o n y .  T h i s  C o u r t  s a i d  i n  t h e  area of d e f i n i n g  t h e  crime 

and i t s  pun i shmen t ,  t h e  L e g i s l a t u r e ' s  d e t e r m i n a t i o n  w i l l  c o n t r o l .  

I t  found  t h a t  t h e  a l t e r n a t i v e  l e g i s l a t i v e  p e n a l t y  of l i f e  impr i -  

sonment  w i t h o u t  t h e  p o s s i b i l i t y  o f  parole  fo r  25 y e a r s  w a s  

c o n s t i t u t i o n a l  and t h u s  t h e  L e g i s l a t u r e ' s  d e t e r m i n a t i o n  stood. 

B a i l  h a s  been  c o n s i d e r e d  by t h i s  C o u r t  t o  b e  w i t h i n  t h e  

s p h e r e  o f  pract ice  and p r o c e d u r e .  I n  B e r n h a r d t  v .  S t a t e ,  288 

So.2d 490  ( F l a .  1974), t h i s  C o u r t  h e l d  a p r o v i s i o n  of F l o r i d a ' s  

p r o b a t i o n  r e v o c a t i o n  s t a t u t e  i n v a l i d  i n  t h a t  i t  a t t e m p t e d  t o  

d e p r i v e  t h e  c o u r t  of i t s  a b i l i t y  t o  set  b a i l  on  p e r s o n s  c h a r g e d  

w i t h  v i o l a t i n g  p r o b a t i o n .  I t  i s  t h e  P e t i t i o n e r ' s  c o n t e n t i o n  t h a t  

t h e  i s s u e  o f  b a i l  is w i t h i n  t h e  s p h e r e  o f  p r a c t i c e  and  p r o c e d u r e .  

T h i s  C o u r t  s h o u l d  be c o n s i s t e n t  i n  i t s  t r e a t m e n t  o f  t h o s e  i s s u e s  

w i t h i n  i t s  s p h e r e  a s  t h e y  r e l a t e  t o  t h i s  crime c a l l e d  c a p i t a l  

s e x u a l  b a t t e r y .  T h a t  i s ,  t h e  r i g h t  t o  b a i l  i n  t h i s  case s h o u l d  

be t h e  same a s  a l l  o t h e r  f e l o n i e s  i n  t h i s  S t a t e  and  d i f f e r e n t  

f r o m  f i r s t  d e g r e e  murder .  C o n s e q u e n t l y ,  b a i l  s h o u l d  be  g r a n t e d  

w h i l e  a c a p i t a l  s e x u a l  b a t t e r y  d e f e n d a n t  appea ls  h i s  c o n v i c t i o n .  

B a t i e ,  s u p r a ,  w a s  r e l i ed  upon by t h e  t r i a l  c o u r t  and t h e  

Second D i s t r i c t  C o u r t  o f  Appeal  t o  d e n y  P e t i t i o n e r  b a i l .  The 

c o u r t  i n  Ba t i e  s u r m i s e d  t h a t  t h e  L e g i s l a t u r e  somehow by  i t s  

f a i l u r e  t o  a c t ,  p r o h i b i t e d  b a i l  a f t e r  c o n v i c t i o n  f o r  t h o s e  con- 

v i c t e d  o f  c a p i t a l  s e x u a l  b a t t e r y .  T h a t  c o u r t  r e a s o n e d  t h a t  i f  

t h e  L e g i s l a t u r e  d e n i e d  b a i l  i n  o t h e r  s e x u a l  b a t t e r y  cases o f  a 

lesser d e g r e e ,  t h e n  c e r t a i n l y  t h e y  meant  t o  deny  b a i l  i n  t h e  more 



s e r i o u s  c a p i t a l  s e x u a l  b a t t e r y  cases. P e t i t i o n e r  does n o t  con- 

cede t h a t  t h e  L e g i s l a t u r e  c a n  d i c t a t e  w h i c h  c l a s s  of d e f e n d a n t s  

c a n  be  a d m i t t e d  t o  b a i l  on appeal b u t  e v e n  i f  t h e  L e g i s l a t u r e  

c o u l d  l e g i s l a t e  a d e n i a l  of b a i l  i n  p a r t i c u l a r  i n s t a n c e s ,  i t  d i d  

n o t  d o  so r e g a r d i n g  t h i s  p a r t i c u l a r  o f f e n s e .  
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CONCLUSION 

The P e t i t i o n e r  r e q u e s t s  t h i s  C o u r t  t o  e n t e r  a n  O r d e r  

q u a s h i n g  t h e  o p i n i o n  o f  t h e  D i s t r i c t  C o u r t  and  c o m p e l l i n g  t h e  

t r i a l  c o u r t  t o  g r a n t  t h e  P e t i t i o n e r  a h e a r i n g  r e g a r d i n g  b a i l  on  

a p p e a l .  
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