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SUMMARY OF ARGUMENT 

The Department appears as amicus curiae before this Court in 

support of Appellee's position that the certified question be 

answered in the negative. Government must remain immune from 

tort liability for loss of use arising solely from the detention 

of property which was seized upon probable cause but subsequently 

returned by court order. This position is consistent with 

federal forfeiture decisions, Florida's forfeiture act and the 

general immunity associated with discretionary acts of police 

officers. 
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ARGUMENT 

A GOVERNMENTAL A G E N C Y  St1OL:LD NOT BE LIABLE 
TO AN OWNER FOR LOSS OF USE DAMAGES AS THE 
RESULT OF AN UNSUCCESSFUL F3KFEITURE WHERE 
THE INITIAL SEIZURE WAS B A S E D  UPON PROBABLE 
CAUSE. 

The Department is a state agency having as one of its 

divisions the Florida Highway Patrol, section 20.24, Florida 

Statutes. The Patrol is a statewide law enforcement agency whose 

duties are generally described at section 321.05, Florida 

Statutes. State Troopers are routinely involved in traffic and 

other vehicle stops which result in the discovery of contraband 

articles as defined in the Florida Contraband Forfeiture Act, 

sections 932.701-932.704, Florida Statutes. Contraband is seized 

pursuant to section 932.703(1) and 321.05(1), Florida Statutes. 

Forfeiture proceedings are then initiated according to the Act 

with proceeds ultimately placed in the Department's Law 

Enforcement Trust Fund, section 932.705, Florida Statutes. 

By virtue of this involvement, the Department is keenly 

interested in the forfeiture law. It is especially concerned 

about the issue of governmental liability following the return of 

a seized vehicle. This potential liability is in the area of 

" l o s s  of use" damages sought by the prevailing owner in a tort 

action. Such damages normally involve recovery for interference 

with an owners right to use property. They are generally 

measured by the amount necessary to rent a similar article. 17 

Fla.Jur.2d, Damages S70. They do not involve damages for the 

negligent destruction of property in the custody G? governnent or 

storage fees associated with detention, which ite~s, under >roper 

circunstances, are reinbursable by the seizing aqen2y. 
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The D e p a r t i n e n t  i s  c u r r e n t l y  i n v o l v e d  a s  a p p e l l e e  i n  a s i m i l a r  

i s s u e  u n d e r  r e v i e w  by t h e  ' i : :urth D i s t r i c t  C o u r t  of A p p e a l  i n  t h e  

case o f  I n  r e :  F o r f e i t u r e  of 1 9 7 6  Kenwor th  T rac to r  T r a i l e r  T r u c k ,  

A l t e r e d  V I N  243340M; H u b e r t  Hales a n d  B r e n d a  G .  Hales v .  S t a t e  o f  

F l o r i d a ,  e x  r e l . ,  F l o r i d a  Hiqhway P a t r o l ,  Case N O  88 -1235 .  

I n  Hales,  s u p r a ,  s i m i l a r  t o  t h e s e  p r o c e e d i n g s ,  t h e  P a t r o l  

o b t a i n e d  a R u l e  t o  Show C a u s e  Why t h e  P r o p e r t y  S h o u l d  N o t  B e  

F o r f e i t e d .  A f t e r  a n  e v i d e n t i a r y  h e a r i n g ,  t h e  t r i a l  c o u r t  e n t e r e d  

a F i n a l  J u d g m e n t  o f  F o r f e i t u r e .  T h a t  d e c i s i o n  was a p p e a l e d  b y  

c l a i m a n t s  a n d  t h e  j u d g m e n t  r e v e r s e d  i n  Hales v .  S t a t e ,  4 8 7  So .2d  

1 0 0  ( F l a .  4 t h  DCA, 1 9 8 6 ) .  T h e r e a f t e r  t h e  c l a i m a n t s  f i l e d  a 

m o t i o n  t o  d e t e r m i n e  d a m a g e s .  The  t r i a l  c o u r t  d e n i e d  l o s s  o f  u s e  

d a m a g e s  o n  t h e  b a s i s  o f  M o r t o n  v .  G a r d n e r ,  i n f r a .  T h e  c l a i m a n t ' s  

appeal  o f  t h a t  r u l i n g  is  now p e n d i n g  b e f o r e  t h e  F o u r t h  D i s t r i c t  

C o u r t  of Appeal.  

I n  M o r t o n  v .  G a r d n e r ,  513 S o . 2 d  7 2 5  ( F l a .  3 r d  DCA, 1 9 8 7 ) ,  t h e  

T h i r d  D i s t r i c t  i s s u e d  a c o m p r e h e n s i v e  o p i n i o n  o n  w h e t h e r  t h e  

p r e v a i l i n g  o w n e r  i n  a f o r f e i t u r e  a c t i o n  i s  e n t i t l e d  t o  d a m a g e s  i n  

t o r t  f o r  l o s s  o f  u s e .  T h e  C o u r t  r u l e d  t h a t  o n c e  p r o b a b l e  c a u s e  

f o r  s e i z u r e  i s  p r e s e n t ,  t h e  o w n e r ' s  e x c l u s i v e  a v e n u e  of r e c o v e r y  

is  t h e  f o r f e i t u r e  p r o c e e d i n g  i t s e l f  a n d  t h a t  t h e  c l a i m a n t  is 

e n t i t l e d  o n l y  t=> t h e  r e t u r n  of h i s  p r o p e r t y .  

M o r t o n  i n v o l v e d  t h e  s e i z u r e  o f  a c o m e r c i a l  l o b s t e r  f i s h i n g  

boa t  by  t h e  F l o r i d a  M a r i n e  P a t r o l  b a s e d  u p o n  p r o b a b l e  c a u s e .  

T h a t  c a u s e  was d e s c r i b e d  a t  f o o t n o t e  8 ,  p .  5 2 9 ,  t o  i n v o l v e  t h e  

v e s s e l s  ilse i n  t r a n s p o r t i n g  m a r i j u a n a .  A M a r i n e  T a t r o l  p i l o t  

r e p o r t e d  s e e i n g  a b a l e  of n s r i j u a n a  on t h e  v e s s e l ' s  t r a n s o m  b e i n g  
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p u s h e d  o v e r b o a r d .  O f f i c e r s  l a t e r  f o u n d  a p l a s t i c  b a g  a n d  s e v e r a l  

p o u n d s  o f  m a r i j u a n a  i n  t h e  w a t e r ,  b ~ l t  f o u n d  n o  s i g n  o f  c o n t r a b a n d  

o n  b o a r d .  

The  t r i a l  c o u r t  f o u n d  t h a t  t h e  v e s s e l  was n o t  t r a n s p o r t i n g  

m a r i j u a n a  a n d  d i s m i s s e d  t h e  f o r f e i t u r e  p e t i t i o n .  The  case 

p r o c e e d e d  o n  t h e  M o r t o n ' s  c o u n t e r c l a i m  f o r  l o s s  o f  u s e  

c o m p e n s a t i o n  b a s e d  o n  t h e o r i e s  o f  t o r t  a n d  i n v e r s e  c o n d e m n a t i o n .  

The  l a t t e r  w e n t  t o  t r i a l  by  j u r y  a n d  r e s u l t e d  i n  a v e r d i c t  f o r  

t h e  s t a t e .  An appeal was f i l e d  b y  M o r t o n .  

The  A p p e l l a t e  C o u r t  c a r e f u l l y  e x a m i n e d  b o t h  f e d e r a l  a n d  s t a t e  

l a w  a s  t o  t h e  t o r t  claim. T h e y  c o n c l u d e d  t h a t  b o t h  s t a t u t o r y  

s c h e m e s  a l low s e i z u r e  u p o n  p r o b a b l e  c a u s e ,  w i t h  a c t u a l  f o r f e i t u r e  

d e p e n d e n t  o n  a n  e v i d e n t i a r y  f i n d i n g  t h a t  t h e  p r o p e r t y  w a s  i n  f a c t  

u s e d  i n  v i o l a t i o n  o f  t h e  f o r f e i t u r e  a c t .  

T h e  C o u r t  s t a t e d  i n  r e l e v a n t  p a r t :  

A l t h o u g h  F l o r i d a  s t a t u t o r y  l a w  l a c k s  t h e  
p r o t e c t i o n  f r o m  damage  s u i t s  g i v e n  f e d e r a l  
o f f i c e r s  by t h e  p r o b a b l e  c a u s e  c e r t i f i c a t e ,  
n o  f o r f e i t u r e  p r o c e e d i n a  c a n  qo f o r w a r d  
u n d e r  t h e  F l o r i d a  s c h e m e  w i t h o u t  a 
d e t e r m i n a t i o n  t h a t  ? r o b a b l e  c a u s e  e x i s t e d .  
F o l l o w i n g  a s e i z u r e ,  t h e  S t a t e  m u s t  p r o m p t l y  
p r o c e e d  a g a i n s t  t h e  p r o p e r t y  b y  p e t i t i o n  f o r  
a r u l e  t o  show c a u s e .  § 9 3 2 . 7 0 4 ( 1 ) ,  F l a .  
S t a t .  ( 1 9 8 3 ) .  T h e  C l a i m a n t ' s  e x c l u s i v e  
a v e n u e  of r e c o v e r y  t h e n  becomes t h e  
f o r f e i t u r e  p r o c e e d i n g  i t s e l f ,  w h e r e  h e  may 
a r o v e  by a D r e p o n d e r a n c e  of t h e  e v i d e n c e  ( a s  
t h e  MoGton; d i d  h e r e )  t h a t  t h e  f o r f e i t u r e  
s t a t u t e  w a s  n o t  v i o l a t e d .  B u t  a s u c c e s s f u l  
c l a i m a n t  becomes e n t i t l e d  o n l y  to t h e  r e t u r n  
o f  his p r o p e r t y .  i n  R e :  A p p r o x i m a t e l y  
F o r t y - Z i a h t  T n o u s a n d  :Cine E a n d r e d  D o l l a r s  i n  
L. S. C u r r e n c y ,  4 3 2  So.26 1 3 8 2 ,  1 3 8 5  n .  6 
( F l a .  4 t h  DC;, 1 9 8 3 ) ;  § 9 3 2 . 7 0 3 ( 1 ) .  ( E m p h a s i s  
a d d e d .  ) 
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A p p e l l a n t s  i n  Morton c o n t e n d e d  t h a t  t h e  f i n d i n g  t h a t  t h e  

v e s s e l  was n o t  i n  f a c t  S e i n g  u s e d  i n  v i o l a t i o n  o f  t h e  a c t  

r e t r o a c t i v e l y  i n v a l i d a t e d  t h e  s e i z u r e .  T h a t  a r g u m e n t  w a s  

s p e c i f i c a l l y  r e j e c t e d  b y  t h e  C o u r t ,  w h i c h  w e n t  o n  t o  s t a t e ,  " i f  a 

p e r s o n ' s  p r o p e r t y  is  s e i z e d  u p o n  p r o b a b l e  cause ,  i t  is  n o t  

n e c e s s a r y  t h a t  t h e  s t a t e  ; ? r e v a i l  i n  t h e  f o r f e i t u r e  p r o c e e d i n g  i n  

o r d e r  t o  j u s t i f y  t h e  s e i z u r e . "  ( p .  7 2 9 )  

The  M o r t o n  r a t i o n a l e  f o r  d e n y i n g  l o s s  o f  u s e  c la ims  a g a i n s t  

t h e  s e i z i n g  a g e n c y  w a s  r e c o g n i z e d  b y  t h e  F i r s t  D i s t r i c t  C o u r t  o f  

A p p e a l  i n  t h e  case s u b  j u d i c e .  The  t r i a l  c o u r t ' s  d e n i a l  o f  s u c h  

r e l i e f  was t h u s  a f f i r m e d .  T h i s  C o u r t ,  i n  now a n s w e r i n g  t h e  

c e r t i f i e d  q u e s t i o n ,  s h o u l d  a l s o  a d o p t  t h e  M o r t o n  r e a s o n i n g  a n d  

a f f i r m  t h e  W h e e l e r  d e c i s i o n .  

Mor ton  l o o k e d  t o  r e l e v a n t  f e d e r a l  cases i n t e r p r e t i n g  f e d e r a l  

s e i z u r e  s t a t u t e s .  T h i s  was b a s e d  on t h e  F l o r i d a  a c t  b e i n g  

p a t t e r n e d  a f t e r  t h e  f e d e r a l  a c t  a n d  t h e  l e g i s l a t u r e s  d e s i r e  f o r  

u n i f o r m i t y  b e t w e e n  t h e  two a s  d i s c u s s e d  i n  G r i f f i s  v .  S t a t e ,  3 5 6  

S o . 2 d  2 9 7 ,  299 ( F l a .  1 9 7 8 ) .  The  l e g i s l a t i v e  h i s t o r y  o f  t h e  

F l o r i d a  a c t  s u b s e q u e n t  t o  G r i f f i s  is  d e s c r i b e d  i n  D e p a r t m e n t  o f  

i i iohway S a f e t y  a n d  Motor V e h i c l e s  v .  P o l l a c k ,  4 6 2  S o . 2 d  1 1 9 9  

( F l a .  3 r d  DCA,  1 9 8 5 ) .  

M o r t o n  d i s c u s s e s  a p p l i c a b l e  f e d e r a l  cases  a n d  c o n c l u d e s ,  " t h e  

e x i s t e n c e  of p r o b a b l e  c a u s e  f o r  s e i z u r e  r e m a i n s  a b a r r i e r  t o  

r e c o v e r y  of d a m a g e s  a g a i n s t  t h e  U n i t e d  S t a t e s .  Z n i t e d  S t a t e s  v .  

1500 Cases,  More o r  Less ,  2 4 9  So .2d  382  ( 7 t h  C i r . ,  1 9 5 7 ) . "  

M a r t o n ,  2 .  7 2 8 .  



F l o r i d a  f o r f e i t u r e  p r o c e e d i n g s  r e q u i r e  t h e  s e i z i n g  a g e n c y  t o  

p r o r n 2 t l y  p r o c e e d  a g a i n s t  t h e  c o n t r a b d n d  a r t i c l e  by r u l e  t o  show 

cause i n  t h e  c i r c u i t  c o u r t  w i t h i n  t h e  j u r i s d i c t i o n  i n  w h i c h  t h e  

s e i z u r e  o c c u r r e d .  S e c t i o n  9 3 2 . 7 0 4 ( 1 ) ,  F l o r i d a  S t a t u t e s .  The  

t r i a l  c o u r t ' s  i s s u a n c e  o f  a R u l e  t o  Show C a u s e  is  t a n t a m o u n t  t o  a 

r e c o g n i t i o n  o f  p r o b a b l e  cause.  A s  h e l d  i n  I n  R e :  A p p r o x i m a t e l y  

F o r t y - E i q h t  T h o u s a n d  N i n e  Hundred  Dollars  i n  U .  S .  C u r r e n c y ,  432  

S o . 2 d  1 3 8 2 ,  1 3 8 5  n .  6 ( F l a .  4 t h  DCA,  1 9 8 3 ) ,  " t h e  r u l e  t o  show 

c a u s e  m u s t  be s i g n e d  by a j u d g e  u p o n  d e t e r m i n i n g  t h a t  t h e  

a l l e g a t i o n s  o f  t h e  p e t i t i o n  a r e  s u f f i c i e n t  a n d  n o t  f r i v o l o u s . "  

I n  Lob0 v .  Me t ro -Dade  Po l i ce  D e p a r t m e n t ,  5 0 5  S o . 2 d  6 2 1  ( F l a .  3 r d  

DCA, 1 9 8 7 ) ,  i t  w a s  h e l d ,  " t h e  d e t e r m i n a t i o n  of p r o b a b l e  c a u s e  i n  

a f o r f e i t u r e  p r o c e e d i n g  s i m p l y  i n v o l v e s  a q u e s t i o n  w h e t h e r  t h e  

i n f o r m a t i o n  r e l i e d  upon  b y  t h e  s t a t e  is a d e q u a t e  a n d  s u f f i c i e n t l y  

r e l i a b l e  t o  w a r r a n t  t h e  b e l i e f  b y  a r e a s o n a b l e  p e r s o n  t h a t  a 

v i o l a t i o n  h a d  o c c u r r e d . "  P r o b a b l e  c a u s e  is  a l s o  d e f i n e d  i n  - I n  

R e  : F o r f e i t u r e  o f  1 9 8 3  W e l l c r a f t  Scarab,  487  S o . 2 d  3 0 6 ,  310  

( F l a .  4 t h  DCA, 1 9 8 6 ) ,  a s  ''a r e a s o n a b l e  g r o u n d  f o r  be l i e f  of 

g u i l t ,  s u p p o r t e d  b y  l e s s  t h a n  pr ima f a c i e  proof b u t  more t h a n  

mere s u s p i c i o n . "  The  t r i a l  c o u r t ' s  e n t r y  o f  a f i n a l  j u d g m e n t  of 

f o r f e i t u r e  i n  W h e e l e r  i s  f u r t h e r  e v i d e n c e  o f  t h e  e x i s t e n c e  o f  

p r o b a b l e  c a u s e  f o r  s e i z u r e .  

W i t h  t h e  o p p o r t u n i t y  f o r  a j u d i c i a l  d e t e r m i n a t i o n  o f  p robab le  

c a u s e  f o r  s e i z u r e  a v a i l a b l e  a t  t h e  i n i t i a l  s t a g e  o f  t h e  

p r o c e e d i n g ,  c l a i r n a n c ' s  a r e  p r o t e c t e d  f r o m  c o n f i s c a t i o n s  made 

v i t h o u t  a p roper  Sasis. The  f e d e r a l  d e c i s i o n s  b a r r i n g  t h e  

r e c o v e r y  cf danages w h e r e  p r o b a b l e  c a u s e  is  p r e s e n t  a r e  d i r e c t l y  

a p s l i c a b i e  t o  the F l o r i d a  a c t .  
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. '  

A n o t h e r  b a s i s  for r e j e c t i n g  l o s s  o f  ~ i s e  c l a i m s  i n  

d n s u c c e s s f u l  f o r f e i t u r e s  is  t h e  e x i s t e n c e  o f  s o v e r e i g n  i m m u n i t y  

f o r  d i s c r e t i o n a r y  a c t s .  T h i s  was a d d r e s s e d  i n  M o r t o n  a t  f o o t n o t e  

1 0 ,  p .  7 2 9 .  The  d e c i s i o n  of a l a w  e n f o r c e m e n t  o f f i c e r  t o  s e i z e  

c o n t r a b a n d  is s i m i l a r  t o  t h e  d e c i s i o n  t o  a r r e s t .  B o t h  m u s t  b e  

b a s e d  o n  p r o b a b l e  c a u s e .  T h i s  C o u r t  h a s  r e c o g n i z e d  g o v e r n m e n t a l ,  

d i s c r e t i o n a r y  i m m u n i t y  for l i a b i l i t y  i n  t o r t  c o n c e r n i n g  a n  

o f f i c e r ' s  d e c i s i o n  w h e t h e r  t o  a r r e s t  a n  i n d i v i d u a l .  E v e r t o n  v .  

W i l l a r d ,  4 6 8  S o . 2 d  9 3 6  ( F l a .  1 9 8 5 ) .  See a l s o  E d e r  v .  D e p a r t m e n t  

of Hiqhway S a f e t y  a n d  Motor V e h i c l e s ,  4 6 3  S o . 2 d  4 4 3  ( F l a .  4 t h  

DCA, 1 9 8 5 ) .  

I n  a d d i t i o n  t o  t h e  f o r e g o i n g ,  t h e  F l o r i d a  C o n t r a b a n d  

F o r f e i t u r e  A c t  does n o t  a u t h o r i z e  a n y  r e l i e f  t o  a n  i n n o c e n t  o w n e r  

o t h e r  t h a n  r e t u r n  o f  t h e  p r o p e r t y .  S e c t i o n  9 3 2 . 7 0 3 ( 1 ) ,  s t a t e s  i n  

r e l e v a n t  p a r t ,  

... A l l  r i g h t s  a n d  i n t e r e s t  i n  a n d  t i t l e  t o  
c o n t r a b a n d  a r t i c l e s  o r  c o n t r a b a n d  p r o p e r t y  
u s e d  i n  v i o l a t i o n  o f  s .  9 3 2 . 7 0 2  s h a l l  
i m m e d i a t e l y  v e s t  i n  t h e  s t a t e  u p o n  s e i z u r e  
by a law e n f o r c e m e n t  a g e n c y ,  s u b j e c t  o n l y  t o  
p e r f e c t i o n  o f  t i t l e ,  r i g h t s ,  a n d  i n t e r e s t s  
i n  a c c o r d a n c e  w i t h  t h i s  a c t .  N e i t h e r  
r e p l e v i n  n o r  a n y  o t h e r  a c t i o n  t o  r e c o v e r  a n y  
i n t e r e s t  i n  s u c h  p r o p e r t y  s h a l l  b e  
n a i n t a i n e d  i n  a n y  c o u r t ,  e x c e p t  a s  p r o v i d e d  
i n  t h i s  a c t ;  h o w e v e r ,  s u c h  a c t i o n  may be 
m a i n t a i n e d  i f  f o r f e i t u r e  p r o c e e d i n g s  a r e  n o t  
i n i t i a t e d  w i t h i n  9 0  d a y s  a f t e r  t h e  d a t e  of 
s e i z u r e .  ( e m p h a s i s  s u p p l i e d )  

S u b s e c t i o n  ( 2 )  o f  s e c t i o n  9 3 2 . 7 0 3 ,  p r o v i d e s  i n  p a r t :  

( 2 )  So p r o p e r t y  s h a l l  be f o r f e i t e d  u n d e r  
t h e  p r o v i s i o n s  of ss. 9 3 2 , 7 0 1 - 9 3 2 . 7 0 4  i f  t h e  
o w n e r  o f  s u c h  s r o p e r t y  e s t a b l i s h e s  t h a t  h e  
n e i t 5 e r  knew,  n o r  s h o u l d  h a v e  known a f t e r  a 
r e a s o n a b l e  i n q u i r y ,  t h a t  s u c h  p r o p e r t y  w a s  
b e i n g  e n p l o y e d  o r  was l i k e l y  t o  be e n g l o y e d  
i n  c r i z i n a l  a c t i v i t y .  
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Clearly, the legislature has not provided f o r  the type of 

daqages sought by claimant in the case under review. If any 

provision is to be made for such recovery, it should be by the 

legislature and not the judiciary. This is particularly true 

when the federal example on which the Florida act is based 

prohibits this type of damage. The Department recognizes that a 

different situation exists where the siezed article is physically 

damaged or destroyed while in the State's custody. That 

circumstance was not present in Morton or this case, however. 

Appellant has shown no basis for this Court to answer the 

certified question other than in the negative according to the 

Morton rationale. Forfeiture would become a much less effective 

tool for law enforcement if the answer were otherwise. "The 

interests of the government and the well being of society demand 

that the officers of the law be able to seize property used as an 

instrument of crime in violation of a statute providing for 

seizure." In Re: The Forfeiture of One 1981 Chevrolet El 

Camino, 468 So.2d 1093 (Fla. 4th DCA, 1 9 8 5 ) ,  citing United States 

v. One 1967 Porsche, 492 F.2d 893, 895 (9th Cir., 1974). Where 

siezure is exercised in good faith and upon probable cause the 

officer and his agency should be relieved of any responsibility 

for loss of use damages associated with an unsuccessful 

forfeiture. The probable cause standard should remain the test 

for the propriety of the seizure and the forfeiture action. 
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CONCLUSION 

The q u e s t i o n  c e r t i f i e d  by t h e  F i r s t  D i s t r i c t  Z o u r t  of A p p e a l  

s h o u l d  b e  a n s w e r e d  i n  t h e  n e g a t i v e  a n d  t h e  d e n i a l  of loss of u s e  

d a m a g e s  

I 1  

t o  A p p e l l a n t  s h o u l d  b e  a f f i r m e d .  
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