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a Pet 

PRELIMINARY STATEMENT 

t i o n e r  was t h e  A p p e l l a n t / P l a i n t i f f  i n  tile lower cour ts  and w 

Respondents were t h e  Appel lees/  r e f e r r e d  t o  i n  t h i s  b r i e f  as P e t i t i o n e r .  

Defendants i n  t h e  lower cour ts  and w i l l  be r e f e r r e d  t o  i n  t h i s  b r i e f  as 

Respondents. 

iii 
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ISSUE ON APPEAL 

A GOVERNMENTAL AGENCY SHOULD BE L I A B L E  TO AN OWNER FOR 
LOSS OF USE OF H I S  VEHICLE DURING FORFEITURE PROCEEDINGS 
WHEN THE FORFEITURE I S  HELD TO BE UNLAWFUL UPON APPELLATE 
REVIEW. 

i v  



STATEMENT OF THE CASE AND FACTS 

Petitioner, Gailyn Wheeler, challenges the correctness of the lower 

court 's dismissal of her claim for damages resulting from the loss of use of her 

vehicle during forfeiture proceedings. Petitioner's automobile was seized by 

Respondents af ter  Respondents searched i t  and found contraband therein. 

Respondents instituted forfeiture proceedings. Al though Petitioner contested 

the forfeiture contending t h a t  she had loaned the automobile t o  friends and had 

no knowledge of i t s  use t o  transport drugs, the t r i a l  judge entered a judgment 

of forfeiture. 

court reversed h o l d i n g  t h a t  Petitioner neither knew nor should have known of the 

i l legal use of the automobile. Wheeler v. State, 472 So.Ed 847 (Fla .  1s t  DCA 

1985). 

Petitioner appealed the judgment of forfeiture and the d is t r ic t  

Thereafter, Petitioner f i led a complaint against Respondents requesting 

damages for negligent storage of the automobile resulting i n  substantial damage 

t o  the automobile and damages for loss of use for the period o f  time o f  the 

seizure and for the time of repair. 

Dismiss. (R:9-10). The t r i a l  court denied the motion as t o  the negligent 

a 
(R:l-6). Respondents fi led a Motion t o  

storage claim and granted the motion i s  respect t o  Petitioner's claim for loss 

of use, h o l d i n g  t h a t  Respondents were immune from claims for loss of use. 

( R  : 16-17). 

Petitioner then appealed the lower court's ruling t o  the First  District  

The appellate court affirmed the ruling of the t r i a l  judgment Court of Appeal. 
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on t h e  a u t h o r i t y  o f  Morton v. Gardner, 513 So.2d 725 (Fla.  3d DCA 1987). The 

D i s t r i c t  Court, however, c e r t i f i e d  t h e  fo l l ow ing  quest ion pursuant t o  F l o r i d a  

Rule o f  Appe l la te  Procedure 9.030(2)(v) as a quest ion of g rea t  p u b l i c  
0 

importance: 

Is a governmental agency l i a b l e  t o  an owner f o r  l o s s  o f  use 
o f  h i s  veh ic le  du r ing  f o r f e i t u r e  proceedings when t h e  f o r -  
f e i t u r e  i s  h e l d  t o  be unlawfu l  upon appe l l a te  review. 

P e t i t i o n e r  t i m e l y  f i l e d  her  n o t i c e  o f  i n t e n t  t o  invoke t h e  d i sc re -  

t i o n a r y  j u r i s d i c t i o n  o f  t h i s  Court  seeking review o f  t h e  c e r t i f i e d  quest ion.  
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SUMMARY OF ARGUMENT 

Ac t ions  a g a i n s t  governmental agencies have been a1 1 owed automobi le  

owners who success fu l l y  defended f o r f e i t u r e  a c t i o n s  f o r  damages r e s u l t i n g  f rom 

improper towing, s to rage o r  n e g l i g e n t  care  o f  automobiles. Moreoever, c o u r t s  

have recognized an owner's r i g h t  t o  recover  damages f o r  d e p r e c i a t i o n  o f  p r o p e r t y  

where f o r f e i t u r e  i s  unsuccessful.  

a f o r f e i t u r e  a c t i o n  should be e n t i t l e d  t o  recovery f o r  l o s s  o f  use o f  t h e i r  pro- 

p e r t y  d u r i n g  t h e  pendency o f  t h e  f o r f e i t u r e  proceedings o r  u n t i l  such t i m e  as 

t h e  p r o p e r t y  i s  r e t u r n e d  t o  t h e  owner i n  t h e  same o r  s i m i l a r  c o n d i t i o n  as t h e  

t i m e  o f  se izure.  

S i m i l a r l y ,  an owner who s u c c e s s f u l l y  defends 
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A RG UME NT 

A GOVERNMENTAL AGENCY SHOULD BE LIABLE TO AN OWNER FOR 
LOSS OF USE OF H I S  VEHICLE DURING FORFEITURE PROCEEDINGS 
WHEN THE FORFEITURE I S  HELD TO BE UNLAWFUL UPON APPELLATE 
REVIEW. 

It i s  w e l l - s e t t l e d  law t h a t  a governmental agency i s  l i a b l e  t o  t h e  

owner f o r  damages t o  a v e h i c l e  r e s u l t i n g  f rom improper storage, tow ing  o r  n e g l i -  

gent  care  where t h e  owner s u c c e s s f u l l y  defends a f o r f e i t u r e  s u i t .  State,  ex 

r e l ,  City -- o f  Pompano Beach v. Washington, 352 So.2d 138 ( F l a .  4 t h  DCA 1971); 

Morton v. Gardner, - 513 So.2d 725 (Fla.  3d DCA 1987). 

recognized t h a t  an agency may be l i a b l e  f o r  d e s t r u c t i o n  o f  p r o p e r t y  d u r i n g  an 

un lawfu l  de ten t ion .  --- Lowther - v. U n i t e d  States,  480 F.2d 1031 ( 1 0 t h  Cir. 1973); 

Jaekel  v. U n i t e d  States,  304 F.Supp 993 (S.D.N.Y. 1969). 

Moreover, i t  has been 

I n  U n i t e d  S t a t e s  v. I One 1965 Chevro le t  Impala Conver t ib le ,  475 F.2d 882 

a ( 6 t h  C i r .  1973), t h e  Cour t  ordered reimbursement t o  owners of automobi les f o r  

t h e  d e p r e c i a t i o n  o f  automobi les u n l a w f u l l y  f o r f e i t e d .  The Cour t  determined t h e  

owner i n  such cases t o  be e n t i t l e d  t o  t h e  va lue  o f  d e p r e c i a t i o n  f rom t h e  t i m e  o f  

s e i z u r e  t o  t h e  da te  o f  s a l e  o r  r e t u r n  t o  t h e  owner. L_ Id .  

I n  t h e  case a t  bar, P e t i t i o n e r  seeks damages f o r  t h e  l o s s  o f  use o f  h e r  

automobi le  due t o  t h e  un lawfu l  se izure.  The t r i a l  judge r u l e d  t h a t  t h e  s e i z i n g  

agency, a governmental agency, was immune f rom such a c t i o n  and t h e  a p p e l l a t e  

c o u r t  a f f i rmed.  The d e c i s i o n s  o f  t h e  c o u r t s  below leave P e t i t i o n e r  i n  t h e  

v u l n e r a b l e  p o s i t i o n  of having been u n l a w f u l l y  i n j u r e d  and denied an o p p o r t u n i t y  

f o r  redress.  

I n  City o f  Miami . _ * - -  Beach v. Bules, 479 So.2d 205 (F la .  3d DCA 1985), t h e  

c o u r t  a l lowed damages f o r  l o s s  o f  use f o l l o w i n g  an unsuccessful  appeal f rom 
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d e n i a l  o f  f o r f e i t u r e .  The c o u r t  reasoned t h a t  t h e  owner was e n t i t l e d  t o  l o s s  o f  

use damages as same were contemplated by t h e  o r d e r  o f  t h e  t r i a l  c o u r t  i n  

g r a n t i n g  a s t a y  d u r i n g  t h e  f o r f e i t u r e  appeal. - Id. I n  any event, t h e  c o u r t  

recognized t h e  l e g i t i m a c y  o f  t h e  c l a i m  f o r  l o s s  o f  use and t h a t  t h e  harm was 

r e a l  i n  cases i n v o l v i n g  wrongfu l  s e i z u r e  and d e t e n t i o n  o f  p roper ty .  

L ikewise,  i n  t h e  i n s t a n t  case, P e t i t i o n e r  was successfu l  on appeal i n  

de fend ing  an a c t i o n  f o r  f o r f e i t u r e  o f  h e r  p r o p e r t y  and suffered t h e  l o s s  o f  use 

of  h e r  automobi le  due t o  t h e  unlawful  s e i z u r e  by Respondents. 

s i o n  o f  t h e  lower  c o u r t  should be reversed and t h i s  cause remanded t o  a l l o w  

P e t i t i o n e r  an o p p o r t u n i t y  t o  seek damages f o r  t h e  l o s s  o f  use o f  h e r  v e h i c l e  

d u r i n g  t h e  f o r f e i t u r e  proceedings. 

Thus, t h e  dec i -  
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CONCLUSION 

Based on t h e  foregoing arguments, reasoning, and c i t a t i o n s  o f  

a u t h o r i t y ,  t h e  dec is ions o f  t h e  D i s t r i c t  Court  and t h e  t r i a l  cou r t  should be 

reversed and t h i s  cause remanded f o r  de terminat ion  o f  t h e  amount o f  damages t o  

be awarded P e t i t i o n e r .  

Respect fu l  l y  submitted, 
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