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PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  A p p e l l a n t / P l a i n t i f f  i n  t h e  lower  c o u r t  and w i l l  be 

r e f e r r e d  t o  as P e t i t i o n e r .  Respondents were t h e  Appellees/Defendants i n  t h e  

l o w e r  c o u r t  and w i l l  be r e f e r r e d  t o  as Respondents. An amicus c u r i a e  b r i e f  was 

f i l e d  i n  t h i s  cause by t h e  S t a t e  o f  F l o r i d a  Department o f  Highway Safe ty  and 

Motor  Vechi les,  who w i l l  be r e f e r r e d  t o  as t h e  Department. 

The f o l l o w i n g  symbols w i l l  be used i n  t h i s  b r i e f ,  f o l l o w e d  by t h e  

a p p r o p r i a t e  page number(s): 

RAB - Respondents' Answer B r i e f  

iii 



ISSUE ON APPEAL 

A GOVERNMENTAL AGENCY SHOULD BE L I A B L E  TO AN OWNER FOR LOSS 
OF USE DAMAGES AS A RESULT OF AN UNSUCCESSFUL FORFEITURE WHEN 
THE FORFEITURE I S  HELD TO BE UNLAWFUL UPON APPELLATE REVIEW. 

i v  



SUMMARY OF ARGUMENT 

0 An owner who successfully defends a forfeiture action should be 

entitled t o  recovery for loss of use of their property during the pendency o f  

the forfeiture proceedings or until such time as the property i s  returned t o  the 

owner i n  the same or similar condi t ion  as the time of seizure. 

The seizing agency should be liable t o  an owner for loss of use damages 

where the agency acts negligently. Moreover, the agency should be required t o  

exercise care i n  determining whether the owner of property seized knew or should 

have known of i 11 egal activity i nvol v i  ng the seized property. Accordi ngly , the 

question certified should be answered i n  the affirmative. 
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ARGUMENT 

a Respondents concede t h a t  a s e i z i n g  agency i s  l i a b l e  t o  an owner f o r  

l o s s  o f  use o f  h i s  p r o p e r t y  where t h e  s e i z i n g  agency a c t s  w i t h o u t  probable cause 

o r  i n  bad f a i t h .  

no l i a b i l i t y  f o r  l o s s  o f  use where t h e  s e i z i n g  agency was n e g l i g e n t  i n  d e t e r -  

m i n i n g  whether t h e  p r o p e r t y  i n  q u e s t i o n  should be seized. 

Department urges t h i s  Cour t  t o  adopt t h e  r a t i o n a l e  espoused by t h e  Cour t  i n  

Morton v. Gardner, 513 So.2d 725 (F la.  3d DCA 1987). 

t h e  owner's e x c l u s i v e  avenue o f  recovery i s  t h e  f o r f e i t u r e  proceeding and 

f u r t h e r  h e l d  t h a t  t h e  owner was e n t i t l e d  o n l y  t o  t h e  r e t u r n  o f  h i s  p r o p e r t y  and 

no l o s s  o f  use damages. _L Id.  Respondents f u r t h e r  c h a r a c t e r i z e  t h e  wrongfu l  

d e p r i v a t i o n  o f  use o f  one's p r o p e r t y  by an un lawfu l  f o r f e i t u r e  as analogous t o  

an un lawfu l  a r r e s t .  

(RAB:3-4). Respondents argue, however, t h a t  t h e r e  should be 

S i m i l i a r l y ,  t h e  

The Morton Cour t  h e l d  t h a t  

I n i t i a l  l y  , t h e  analogy made by Respondents, and somewhat c o n s i s t e n t  

w i t h  t h e  theme o f  t h e  Department 's amicus c u r i a e  b r i e f ,  i s  t a i n t e d  by d i s t i n c -  

t i o n s  r e f l e c t i n g  t h e  inappropr ia teness  o f  d e n i a l  o f  l o s s  o f  use damages. 

F i r s t l y ,  when p r o p e r t y  i s  seized, as i n  t h e  i n s t a n t  case, t h e r e  i s  no w r i t t e n  

compla in t  f o r  s e i z u r e  p r i o r  t o  t h e  se izure.  Furthermore, t h e  owner has no 

remedy t o  o b t a i n  possession o f  h i s  p r o p e r t y  u n t i l  t h e  Cour t  determines whether 

f o r f e i t u r e  o f  t h e  p r o p e r t y  i s  l a w f u l .  When an a r r e s t  i s  made, even u n l a w f u l l y ,  

t h e r e  i s  a t  l e a s t  a j u d i c i a l  d e t e r m i n a t i o n  o f  whether probable cause e x i s t s  f o r  

t h e  a r r e s t  and re lease on bond i s  determined a t  a prompt f i r s t  appearance w i t h i n  

t w e n t y - f o u r  (24) hours o f  t h e  a r r e s t .  

remedy o r  avai  1 ab i  1 i t y  f o r  re1  ease e x i  s t s  where a governmental agency se izes  

p r o p e r t y .  

a 

Fla.  R. C r i m .  P. 3.130(a). No such 
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Inasmuch as t h e  standards f o r  s e i z u r e  o f  p r o p e r t y  and c o n d i t i o n s  o f  i t s  

r e l e a s e  d i f f e r  f rom t h e  standards f o r  a r r e s t  o f  a person and re lease pending 

u l t i m a t e  d e t e r m i n a t i o n  o f  t h e  c r i m i n a l  charges, so t o o  should t h e  s tandard f o r  

l i a b i l i t y  f o r  l o s s  o f  use o f  t h e  p r o p e r t y  d i f f e r  f rom t h e  s tandard o f  l i a b i l i t y  

f o r  an un lawfu l  a r r e s t  by a governmental agency. P e t i t i o n e r  submits t h a t  t h e  

s e i z i n g  agency should be l i a b l e  t o  an owner o f  p r o p e r t y  where t h e  s e i z u r e  and 

f o r f e i t u r e  i s  u l t i m a t e l y  determined t o  be un lawfu l .  

a t tempt  t o  d i s t i n g u i s h  between f o r f e i t u r e  and se izure,  any such d i s t i n c t i o n  i s  

nebulous i n  t h a t  i f  t h e  s e i z u r e  i s  un lawfu l ,  t h e  f o r f e i t u r e  i s  un lawfu l ,  and i f  

t h e  f o r f e i t u r e  i s  un lawfu l ,  t h e  s e i z u r e  i s  un lawfu l .  I n  o t h e r  words, e i t h e r  t h e  

owner should be o r  should n o t  be depr ived  o f  t h e  use o f  h i s  p roper ty .  

a 

Although Respondents 

Respondents f u r t h e r  argue t h a t  t h e r e  should be no l i a b i l i t y  i n  t h e  

i n s t a n t  case due t o  P e t i t i o n e r ' s  f a i l u r e  t o  a l l e g e  bad f a i t h  on b e h a l f  o f  t h e  

s e i z i n g  agency. P e t i t i o n e r  suggests t h a t  l o g i c  d i c t a t e s  t h a t  t h e  burden o f  

p r o o f  should be upon t h e  s e i z i n g  agency t o  show t h a t  t h e i r  a c t i o n s  d i d  n o t  f a l l  

below a reasonable s tandard o f  care where a loss occurs t o  a p r o p e r t y  owner as 

i n  t h e  case a t  bar. The s e i z i n g  agency i s  n o t  i n  t h e  p o s i t i o n  o f  a b a i l e e  as 

Respondents suggest. A b a i l o r  v o l u n t a r i l y  leaves o r  e n t r u s t s  h i s  p r o p e r t y  t o  

another  i n  t r u s t .  Webster 's New C o l l e g i a t e  D i c t i o n a r y ,  9 t h  ed. (Merr iam 

Webster, Inc., 1983). 

0 

I n  t h e  i n s t a n t  case, P e t i t i o n e r  c l e a r l y  d i d  n o t  v o l u n t a r i l y  d e l i v e r  o r  

e n t r u s t  h e r  p r o p e r t y  t o  t h e  s e i z i n g  agency. 

s e i z i n g  agency should have t h e  burden o f  p r o o f  o f  showing t h a t  t h e i r  a c t i o n s  

were n o t  n e g l i g e n t  i n  o r d e r  t o  a v o i d  l i a b i l i t y  t o  t h e  owner o f  p r o p e r t y  f o r  l o s s  

P e t i t i o n e r  suggests t h a t  t h e  
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of use where a forfeiture i s  determined unlawful .  

should be required t o  show t h a t  effort was made i n  a reasonable and prudent 

manner t o  determine whether the owner of t h e  property had knowledge of any i l l e -  

ga l  a c t i v i t y  w h i c h  prompted the seizure and forfeiture proceeding. F a l l i n g  

short of showing the exercise of reasonable standard of care, the seizing agency 

should be liable t o  an owner where loss of use damages are proven. 

a l l o w i n g  loss of use damages as suggested by Petitioner, there i s  absolutely no 

restraint upon governmental authority for recklessly seizing property. 

Moreover, there would be n o t h i n g  t o  deter wrongful seizure and forfeiture of 

property, nor could a seizing agency be held accountable for actions t h a t  wrong- 

fu l  ly  harmed another. 

Moreover, the seizing agency 

a 

Without 

Accordingly, the certified question should be answered i n  the aff i r -  

mat i ve. 

4 



CONCLUSION 

The q u e s t i o n  c e r t i f i e d  by t h e  D i s t r i c t  Court  o f  Appeal, F i r s t  D i s t r i c t ,  

should be answered i n  t h e  a f f i r m a t i v e .  

Respect fu l  l y  submit ted,  

DANIEL, KOMAREK & MARTINEC, 
Char tered 

R H O M A  S. MARTMEC / 
I 

P. d. Box 2522’ 
Panama City, FL 32402 

ATTORNEYS FOR PETITIONER 
(904)763-6565 
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