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PRELIMINARY STATEMENT - 

P e t i t i o n e r  was t h e  Appellee i n  t h e  D i s t r i c t  C o u r t  of 

Appeal, F o u r t h  D i s t r i c t ,  and  t h e  p r o s e c u t i o n  i n  t h e  C r i m i n a l  

D i v i s i o n  o f  t h e  C i r c u i t  C o u r t  o f  t h e  S e v e n t e e n t h  J u d i c i a l  

C i r c u i t ,  i n  and f o r  Broward Coun ty ,  F l o r i d a .  

The Responden t  was t h e  A p p e l l a n t  i n  t h e  F o u r t h  Dis t r ic t  

and  t h e  d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  

I n  t h e  b r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  t h e y  

appear before t h i s  Honorab le  C o u r t  e x c e p t  t h a t  P e t i t i o n e r  may 

a l so  b e  r e f e r r e d  t o  a s  t h e  s t a t e .  

The f o l l o w i n g  sybmol w i l l  b e  u s e d :  

II Rw Record on  Appeal. 
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STATEMENT OF THE CASE AND FACTS 

A r s e n i o  Garcia was c h a r g e d  by i n f o r m a t i o n ,  o n  A p r i l  1 0 ,  

1987 ,  a r e f i l e  o f  Case N o .  86-10573 CF l O L l ,  w i t h  V i o l a t i o n  o f  

t h e  Racketeer I n f l u e n c e  and C o r r u p t  O r g a n i z a t i o n  A c t ,  C o n s p i r a c y  

t o  T r a f f i c  i n  C o c a i n e  i n  a n  amount of 400 grams or more and 

T r a f f i c k i n g  i n  C o c a i n e  i n  a n  amount o f  400 grams or  more. Garcia 

f i l e d  a Mot ion  t o  S u p p r e s s  E v i d e n c e  D e r i v e d  from I l l e g a l  

E l e c t r o n i c  S u r v e i l l a n c e ,  on  September  8 ,  1987.  (R .  89-105) .  

Garcia appended t o  h i s  Motion t h e  A p p l i c a t i o n  and A f f i d a v i t  f o r  

t h e  wiretap a u t h o r i z a t i o n  ( R .  1 0 6 )  and t h e  Orde r  A u t h o r i z i n g  

I n t e r c e p t i o n  o f  Oral and  Wire Communicat ions i s s u e d  on  J u l y  3 ,  

1986.  ( R .  1 6 2 ) .  The t r i a l  c o u r t  d e n i e d  t h e  same Mot ion  t o  

S u p p r e s s  i n  Case N o .  86-10573 ( h e r e i n a f t e r  r e f e r r e d  t o  as  D a v i s  

v .  S t a t e ) .  E x h i b i t  A. 

0 

R e s p o n d e n t ' s  p lea  a g r e e m e n t ,  E x h i b i t  B ,  i n c l u d e s  a n  

a g r e e m e n t  t h a t  t h e  p a r t i e s  s t i p u l a t e  t o  t h e  Order d e n y i n g  t h e  

Mot ion  t o  S u p p r e s s  i n  t h e  D a v i s  case. E x h i b i t  B a t  p. 3 .  

Responden t  r e s e r v e d  h i s  r i g h t  t o  appeal,  n o t  t h e  f i n d i n g  o f  good 

f a i t h ,  b u t  r a t h e r ,  t h a t  p o r t i o n  of t h e  o r d e r  which  a p p l i e s  t h e  

Leon "good f a i t h "  e x c e p t i o n  t o  t h e  case a t  bar.  E x h i b i t  A a t  p. 

3. 

Case no. 86-10573 CF l O L ,  o n  appeal,  D a v i s  v .  S t a t e ,  1 3  F.L.W. 
1 5 1 1  ( F l a .  4 t h  DCA J u n e  2 9 ,  1 9 8 4 ) .  E x h i b i t  C.  D a v i s ,  e t .  a l . ,  
were c o - d e f e n d a n t s  o f  Garcia ,  b u t  u l t i m a t e l y  t h e  cases were h e a r d  
separa te  l y  . 
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The i s s u e  p r e s e n t e d  t o  t h e  F o u r t h  Dis t r ic t  C o u r t  o f  

Appeal, and  t h a t  c e r t i f i e d  t o  t h i s  C o u r t ,  i s  l i m i t e d  t o  whe the r  

t h e  -- Leon "good f a i t h "  e x c e p t i o n  is a p p l i c a b l e  t o  a n  e x c l u s i o n a r y  

r u l e  t h a t  i s  c r e a t e d  l e g i s l a t i v e l y ,  a s  opposed  t o  j u d i c i a l l y .  

The F o u r t h  D i s t r i c t  f i r s t  r e a c h e d  t h e  q u e s t i o n  i n  D a v i s ,  

r e v e r s i n g  t h e  lower c o u r t ' s  f i n d i n g  o f  L e o n ' s  a p p l i c a b i l i t y .  The  

i n s t a n t  case was r e v e r s e d  on  t h e  b a s i s  of Dav i s .  The F o u r t h  

D i s t r i c t  c e r t i f i e d  t h e  q u e s t i o n  a s  o n e  of g r e a t  p u b l i c  impor- 

t a n c e .  E x h i b i t  D. Notice t o  Invoke  t h i s  C o u r t ' s  J u r i s d i c t i o n  

was t i m e l y  f i l e d  and  j u r i s d i c t i o n  was a c c e p t e d .  

- 3 -  



SUMMARY OF THE ARGUMENT 

F l o r i d a  wiretap law is  i n t e r p r e t e d ,  p u r s u a n t  t o  t h e  

F l o r i d a  C o n s t i t u t i o n ,  i n  c o n f o r m i t y  w i t h  t h e  U n i t e d  S t a t e s  

Supreme C o u r t ' s  i n t e r p r e t a t i o n  of F o u r t h  Amendment cases. 

Wiretap cases f a l l  w i t h i n  F o u r t h  Amendment j u r i s p r u d e n c e .  T h e  

p u r p o s e  o f  t h e  e x c l u s i o n a r y  r u l e  i n  t h e  F lor ida  and  Federa l  

s t a t u t o r y  schemes r e l a t i n g  t o  e l e c t r o n i c  s u r v e i l l a n c e s  i s  t o  

d e t e r  pol ice  m i s c o n d u c t .  The j u d i c i a l l y  c r e a t e d  e x c l u s i o n a r y  

r u l e  h a s  a s  i t s  r a t i o n a l e  t h e  d e t e r r e n c e  o f  po l ice  m i s c o n d u c t .  

Leon a p p l i e d  t h e  "good f a i t h "  e x c e p t i o n  ,o t h e  e x c l u s i o n  of 

e v i d e n c e  t h a t  was u l t i m a t e l y  d e r i v e d  from a f a u l t y  s e a r c h  

w a r r a n t ,  b u t  n o t  d u e  t o  pol ice  m i s c o n d u c t .  Leon o p e n s  t h e  d o o r  

for f u t u r e  c o u r t s  t o  d e t e r m i n e  t h e  a p p l i c a b i l i t y  of i t s  e x c e p t i o n  

t o  o t h e r  F o u r t h  Amendment cases; t h e r e  is  n o  p r e c l u s i o n  t o  "good 

f a i t h "  a p p l i c a t i o n  t o  l e g i s l a t i v e l y  created e x c l u s i o n a r y  r u l e s .  

- 4 -  



ARGUMENT 

THE LEON "GOOD FAITH" EXCEPTION I S  AS 

RULE A S  I T  I S  TO A J U D I C I A L L Y  CREATED 
EXCLUSIONARY RULE. 

APPLEELE TO A STATUTORY EXCLUSIONARY 

The n a r r o w  c o n c e r n  o f  t h i s  C o u r t  i s  w h e t h e r  U n i t e d  

S t a t e s  v .  Leon,  468 U.S. 897 (1984)  p r e c l u d e s  a p p l i c a t i o n  of a 

"good f a i t h "  e x c e p t i o n  t o  t h e  F l o r i d a  wiretap e x c l u s i o n a r y  

p r o v i s i o n .  S934.06,  F l a .  S t a t .  The lower c o u r t  found "good 

f a i t h " ,  and  i t  i s  o n l y  i t s  a p p l i c a t i o n  t o  a s t a t u t o r y  e x c l u s -  

i o n a r y  r u l e  t h a t  is  q u e s t i o n e d .  P e t i t i o n e r  m a i n t a i n s  t h a t  t h e  

Leon case f o r m a l i z e d  and expanded a n  i d e o l o g i c a l l y  e x i s t i n g  

c o n c e p t  of "good f a i t h "  t o  F o u r t h  Amendment cases.' Of more 

i m p o r t a n c e ,  however ,  i s  t h e  f a c t  t h a t  t h e  Leon c o u r t ,  i n  

a d d r e s s i n g  t h e  p a r t i c u l a r  i s s u e  p r e s e n t e d  t h e r e i n ,  e x p r e s s l y  

p r e s e r v e d  t h e  q u e s t i o n  o f  a p p l i c a t i o n ,  t o  d i f f e r i n g  F o u r t h  

Amendment cass, o f  t h e  "good f a i t h "  f o r m u l a t i o n .  

A s  cases a d d r e s s i n g  q u e s t i o n s  of g o o d - f a i t h  
immunity unde r  42 U.S.C. S1983 . . . and cases 
i n v o l v i n g  t h e  h a r m l e s s  error  d o c t r i n e  . . . 
m a k e  c l e a r ,  c o u r t s  have  c o n s i d e r a b l e  d iscre-  

Al though  Leon,  468 U . S .  a t  913 ,  s t a t e s  t h e r e  h a s  b e e n  a l a c k  
o f  p r ior  r e c o g n i t i o n  of good f a i t h  e x c e p t i o n  t o  t h e  4 t h  Amendment 
e x c l u s i o n a r y  r u l e ,  t h e  o p i n i o n ,  a t  f n  11, d o e s  m a k e  n o t e  o f  
U n i t e d  S t a t e s  v .  Wi l l i ams ,  622 F.2d 830  ( 5 t h  C i r .  1980)  where a 
good f a i t h  e x c e p t i o n  was a d o p t e d .  S e e  a l so ,  S c o t t  v .  U n i t e d  
S t a t e s ,  436 U.S. 128  (1978)  where a good f a i t h  a n a l y s i s  i s  
a p p l i e d  t o  t h e  f e d e r a l  wiretap s t a t u t e ;  People v .  Calogero, 429 
N.Y.S .  2d 970 (App. Div .  1 9 8 0 ) ;  S t a t e  v .  C a t a n i a ,  427 A.2d 537 ,  
548 ( N . J .  1 9 8 1 ) .  
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t i o n  i n  confo rming  t h e i r  d e c i s i o n  making 
processes t o  t h e  e x i g e n c i e s  of p a r t i c u l a r  
cases. ( c i t a t i o n s  o m i t t e d ) .  

I f  t h e  r e s o l u t i o n  o f  a p a r t i c u l a r  F o u r t h  
Amendment q u e s t i o n  is n e c e s s a r y  t o  g u i d e  
f u t u r e  a c t i o n  by law e n f o r c e m e n t  o f f i c e r s  and 
m a g i s t r a t e s ,  n o t h i n g  w i l l  p r e v e n t  r e v i e w i n g  
c o u r t s  f rom d e c i d i n g  t h a t  q u e s t i o n  b e f o r e  
t u r n i n g  t o  t h e  g o o d - f a i t h  i s s u e .  

Leon,  a t  468 U . S .  a t  924-25. Sub j u d i c e ,  good f a i t h  was 

d e t e r m i n e d  be low ( E x h i b i t  A ) ;  t h i s  C o u r t  i s  now c o n f r o n t e d  w i t h  a 

" p a r t i c u l a r  F o u r t h  Amendment q u e s t i o n " .  

§934, FLA. STAT. QUESTIONS ARE W I T H I N  FOURTH AMENDMENT 
JURISPRUDENCE. 

The q u e s t i o n  p r e s e n t e d  i n  Leon,  and  answered  i n  t h e  

a f f i r m a t i v e ,  was ' w h e t h e r  t h e  F o u r t h  Amendment e x c l u s i o n a r y  r u l e  

s h o u l d  b e  m o d i f i e d  . . . .'I Leon,  468 U . S .  a t  900. The  F lo r ida  

C o n s t i t u t i o n  u n e q u i v o c a l l y  i n c o r p o r a t e s  " i n t e r c e p t i o n  o f  p r i v a t e  

communica t ions"  i n  i t s  scheme t o  p ro tec t  t h e  c i t i z e n s  o f  F l o r i d a  

a g a i n s t  u n r e a s o n a b l e  s e a r c h e s  and  s e i z u r e s ,  and d o e s  so i n  

c o n f o r m i t y  w i t h  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  

S 12 .  Searches and s e i z u r e s  

The r i g h t  o f  t h e  people t o  b e  s e c u r e  i n  
t h e i r  p e r s o n s ,  h o u s e s ,  papers and  e f f e c t s  
a g a i n s t  u n r e a s o n a b l e  s e a r c h e s  and  s e i z u r e s ,  
and  a g a i n s t  t h e  u n r e a s o n a b l e  i n t e r c e p t i o n  of 
p r i v a t e  communica t ions  by  any  means,  s h a l l  n o t  
b e  v i o l a t e d .  N o  w a r r a n t  s h a l l  b e  i s s u e d  
e x c e p t  upon p r o b a b l e  c a u s e ,  s u p p o r t e d  by  
a f f i d a v i t ,  p a r t i c u l a r l y  d e s c r i b i n g  t h e  place 
or places t o  b e  s e a r c h e d ,  t h e  p e r s o n  or 
p e r s o n s ,  t h i n g  or t h i n g s  t o  b e  s e i z e d ,  t h e  
communica t ion  t o  b e  i n t e r c e p t e d ,  and t h e  
n a t u r e  o f  e v i d e n c e  t o  b e  o b t a i n e d .  T h i s  r i q h t  
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s h a l l  b e  c o n s t r u e d  i n  c o n f o r m i t y  w i t h  t h e  4 t h  
Amendment t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  
a s  i n t e r p r e t e d  by t h e  U n i t e d  S t a t e s  Supreme 
C o u r t .  Ar t ic les  or i n f o r m a t i o n  o b t a i n e d  i n  
v i o l a t i o n  of t h i s  r i g h t  s h a l l  n o t  b e  
a d m i s s i b l e  i n  e v i d e n c e  i f  s u c h  a r t i c l e s  or 
i n f o r m a t i o n  would b e  i n a d m i s s i b l e  u n d e r  
d e c i s i o n s  o f  t h e  U n i t e d  S t a t e s  Supreme C o u r t  
c o n s t r u i n g  t h e  4 t h  Amendment t o  t h e  U n i t e d  
S t a t e s  C o n s t i t u t i o n .  

Ar t i c l e  1, 5 1 2 ,  F l o r i d a  C o n s t i t u t i o n  __ ( e m p h a s i s  added)  . A r t i c l e  

1, 512 h a s  b e e n  appl ied i n  cases i n v o l v i n g  e l e c t r o n i c  

s u r v e i l l a n c e .  I n  a case i n v o l v i n g  a c o n s e n s u a l  wiretap,  where  

t h e  i s s u e  was w h e t h e r  t h e  1982 amendments t o  5 1 2  a p p l i e d  t o  a 

case where  t h e  e l e c t r o n i c  s u r v e i l l a n c e  took place s u b s e q u e n t  t o  

t h o s e  amendments,  t h e  C o u r t  i n  S t a t e  v .  R i d e n o u r ,  453 So.2d 1 9 3 ,  

1 9 4  (F la .  3 r d  DCA 1984)  h e l d  t h a t  512 a p p l i e d  t o  t h e  c o n t e s t e d  

e l e c t r o n i c  s u r v e i l l a n c e .  The R idenour  C o u r t  r e c o g n z i e d  t h e  

c o n f o r m i t y  p r o v i s i o n  as  w e l l .  - I d .  Accord ,  Madsen v.  S t a t e ,  502 

So.2d 948  (F la .  4 t h  DCA 1 9 8 7 ) .  T h i s  C o u r t  i n  S t a t e  v .  Hume, 512 

So.2d 1 8 5  (F la .  1987)  p l a c e d  e l e c t r o n i c  s u r v e i l l a n c e  w i t h i n  t h e  

r u b r i c  of A r t .  1, 512,  of t h e  F l o r i d a  C o n s t i t u t i o n  and f u r t h e r  

h e l d  t h a t  " a r t i c l e  1, s e c t i o n  2 3  [ r i g h t - o f - p r i v a c y  p r o v i s i o n ]  o f  

t h e  F l o r i d a  C o n s t i t u t i o n ,  d o e s  n o t  mod i fy  t h e  a p p l i c a b i l i t y  o f  

a r t i c l e  1, s e c t i o n  12  . . . .'I - I d .  a t  188 .  The e x c l u s i o n a r y  

r u l e  o f  5934.06,  F la .  S t a t .  d o e s  n o t  remove a l l e g e d  wiretap 

v i o l a t i o n s  from F o u r t h  Amendment c o n s i d e r a t i o n .  

C o u r t s  are  c h a r g e d  w i t h  t h e  " d u t y  t o  keep l e g i s l a t i v e  

and  c o n s t i t u t i o n a l  p r o v i s i o n s  a m b u l a t o r y  . . . and  t o  ha rmon ize  

c o n s t i t u t i o n a l  and  s t a t u t o r y  precepts w i t h  r e a s o n  and  good 
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c o n s c i e n c e ,  o t h e r w i s e  t h e y  may become r i d i c u l o u s  when a p p l i e d  t o  

c h a n q i n g  c o n c e p t s . "  S t a t e  v .  Herndon,  27 So.2d 833, 835 (F la .  

1946) ( e m p h a s i s  a d d e d ) .  I t  is f u r t h e r  u n d e r s t o o d  t h a t  " [ u l n d e r  

o u r  form of c o n s t i t u t i o n a l  gove rnmen t  s o v e r e i g n t y  r e s i d e s  i n  t h e  

people who may impose any  l i m i t a t i o n  o n  t h e  e x e c u t i v e ,  t h e  

l e q i s l a t u r e  or t h e  j u d i c i a r y  t h e y  see f i t . "  S t a t e  v .  Gay, 28 

So.2d 901, 904 (F la .  1947) ( e m p h a s i s  a d d e d ) .  

By t h e  November 2 ,  1982 amendment t o  Ar t i c l e  1, S12 o f  

t h e  F l o r i d a  C o n s t i t u t i o n ,  t h e  people o f  F l o r i d a  d i c t a t e d  t h a t  t h e  

law g o v e r n i n g  " u n r e a s o n a b l e  i n t e r c e p t i o n  of p r i v a t e  communi- 

c a t i o n s "  -- S934, Fla .  S t a t . - -  " s h a l l  b e  c o n s t r u e d  i n  c o n f o r m i t y  

w i t h  t h e  4 t h  Amendment t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  as  

i n t e r p r e t e d  by t h e  U n i t e d  S t a t e s  Supreme C o u r t . "  A r t .  1, S12, 

F l o r i d a  C o n s t i t u t i o n  -- The Supreme C o u r t  i n  Leon p e r m i t t e d  t h e  

"good f a i t h "  e x c e p t i o n .  T h i s  amendment t h e r e b y  i n c o r p o r a t e s  i n t o  

S934.06, Fla .  S t a t .  a good f a i t h  e x c e p t i o n  t o  i t s  e x c l u s i o n a r y  

r u l e .  U n l i k e  t h e  s e a r c h  and  s e i z u r e  p r o v i s i o n  of t h e  C o n n e c t i c u t  

C o n s t i t u t i o n  where  a n  e x c l u s i o n a r y  r u l e  is  r e a d  i n  b e c a u s e  o f  

t h a t  S t a t e ' s  s t r i c t e r  a p p r o a c h  t h a n  t h a t  a f f o r d e d  by t h e  F e d e r a l  

C o n s t i t u t i o n ,  i n f r a  a t  14, F l o r i d a  s e a r c h  and s e i z u r e  law 

"imposes n o  h i g h e r  s t a n d a r d  t h a n  t h a t  o f  t h e  F o u r t h  Amendment t o  

t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n . "  S t a t e  v .  H e t l a n d ,  366 So.2d 

831, 836 (F la .  2nd DCA 1979) a f f i r m e d  387 So.2d 963 (F la .  1980). 

L e o n ' s  l e a v i n g  t h e  door open  t o  al low c o n s i d e r a t i o n  o f  

t h e  i n s t a n t  q u e s t i o n ,  and  t h e  f ac t  t h a t  F l o r i d a ' s  wiretap law h a s  
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b e e n  e x p r e s s l y  i n c o r p o r a t e d  u n d e r  t h e  u m b r e l l a  o f  o t h e r  F o u r t h  

Amendment r u l i n g s  and  p r e c e d e n t s ,  allows t h i s  C o u r t  t o  a p p l y  t h e  

"good f a i t h "  e x c e p t i o n  t o  any  e x c l u s i o n a r y  r u l e .  I n  U n i t e d  

S t a t e s  v .  Donovan, 429 U . S .  413  (1977)  t h e  Supreme C o u r t  c l e a r l y  

i n t e r p r e t s  f e d e r a l  wiretap law i n  l i g h t  o f  t h e  F o u r t h  Amendment 

and  sets o u t  t o  d e t e r m i n e  C o n g r e s s i o n a l  i n t e n t .  Id. 425-27. 

0 

THE DECISION BELOW 

The  F o u r t h  D i s t r i c t  C o u r t  of Appeal r e v e r s e d  t h e  t r i a l  

c o u r t ' s  d e n i a l  of R e s p o n d e n t ' s  Mot ion  t o  S u p p r e s s 3  b a s e d  o n  i t s  

e a r l i e r  d e c i s i o n  i n  a r e l a t e d  case.4 

S t a t e ,  1 3  F.L.W. 1 5 1 1  (F la .  4 t h  DCA J u n e  29,  1988)  r e s u l t e d  i n  a 

r e v e r s a l  o f  t h e  t r i a l  c o u r t ' s  d e n i a l  o f  t h a t  a p p e l l a n t ' s  Motion 

t o  S u p p r e s s .  The same t r i a l  c o u r t  o r d e r  was s t i p u l a t e d  t o  a s  

b e i n g  a p p l i c a b l e  t o  Responden t .  ( E x h i b i t  B ) .  The 4 t h  DCA 

r e v e r s e d  b a s e d  p r i m a r i l y  o n  U n i t e d  S ta tes  v. S p a d a c c i n o ,  800 F.2d 

292 (2nd C i r .  1986)  and U n i t e d  S t a t e s  v .  Orozco ,  600 F.Supp. 1418 

( S . D .  C a l .  1 9 8 6 ) .  

The o p i n i o n  i n  D a v i s  v .  

The C o u r t  i n  U n i t e d  S t a t e s  v .  S p a d a c c i n o ,  800 F.2d 292 

(2nd C i r .  1986)  s e e m i n g l y  a d d r e s s e s  "on a l l  f o u r s "  t h e  i s s u e  

c u r r e n t l y  b e f o r e  t h i s  C o u r t .  P e t i t i o n e r  m a i n t a i n s ,  however ,  t h a t  

major v a r i a n c e s  i n  t h e  r e s p e c t i v e  f a c t u a l  c i r c u m s t a n c e s  r e n d e r s  

a p p l i c a t i o n  of S p a d a c c i n o  i n a p p r o p r i a t e  s u b  j u d i c e .  P e t i t i o n e r  

Garcia v .  S t a t e ,  1 3  F.L.W. 1884 (Fla .  4 t h  DCA Augus t  10, 1988)  

D a v i s  v .  S t a t e ,  1 3  F.L.W. 1511 ( F l a .  4 t h  DCA J u n e  29,  1988)  
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f u r t h e r  m a i n t a i n s  t h a t  S p a d a c c i n o  d o e s  

p r e c l u s i o n  of Leon. 

The s e a r c h  w a r r a n t  i n  Spadac  

n o t  r e q u i r e  per se 

i n o  was n o t  t h e  ul t ima-e 

r e a s o n  f o r  t h a t  C o u r t ' s  o p i n i o n .  The v i o l a t i o n  o f  C o n n e c t i c u t  

l a w  o c c u r r e d  s u b s e q u e n t  t o  t h e  wiretap,  t h e  w a r r a n t ,  and  t h e  

s e a r c h  and  s e i z u r e .  The v i o l a t i o n  was o f  t h e  90 d a y  n o t i c e  

p r o v i s i o n  which  m a n d a t e s  n o t i c e  t o  p a r t i e s  n o t  named i n ,  y e t  

r e c o r d e d  p u r s u a n t  t o ,  t h e  wiretap o r d e r ,  n o t  l a t e r  t h a n  90  d a y s  

a f t e r  t h e  t e r m i n a t i o n  o f  t h e  wiretap. 

[Wle  c o n c l u d e  t h a t  t h e  d i s t r i c t  c o u r t  was n o t  
e n t i t l e d  t o  e n g r a f t  upon t h e  n o t i c e  
r e q u i r e m e n t  of t h e  C o n n e c t i c u t  w i r e t a p p i n g  
s t a t u t e  o n  e x c e p t i o n  f o r  a c t i o n s  o f  law 
e n f o r c e m e n t  o f f i c e r s  c a r r i e d  o u t  i n  good 
f a i t h .  

- I d .  a t  2 9 6  ( e m p h a s i s  a d d e d ) .  The h o l d i n g  i n  S p a d a c c i n o  is 

s u c c i n c t .  The C o u r t ' s  l a n g u a g e  r e g a r d i n g  n o n - a p p l i c a t i o n  o f  a 

j u d i c i a l l y  c r e a t e d  e x c e p t i o n  t o  a s t a t u t o r y  scheme is n o t  t h e  

b l a n k e t  e x c l u s i o n  w i t h  which  t h e  C o u r t  be low,  sub j u d i c e ,  h a s  

c o v e r e d  Respondent .  

The S p a d a c c i n o  C o u r t ' s  i n t e r p r e t a t i o n ,  and  non- 

a p p l i c a t i o n ,  of Leon i n c l u d e s  r e c o g n i t i o n  of a j u d i c i a l l y  c r e a t e d  

e x c e p t i o n  t o  a j u d i c i a l l y  c r e a t e d  r u l e .  However, t h e  C o u r t  a lso 

n o t e s  t h a t  t h e  " F o u r t h  Amendment e x c l u s i o n a r y  r u l e  i s  b a s e d  o n  

t h e  Supreme C o u r t ' s  we igh ing  o f  t h e  costs and b e n e f i t s  of t h e  

e x c l u s i o n  o f  e v i d e n c e  a s  a d e t e r r e n t  t o  police c o n d u c t  t h a t  

v i o l a t e s  c e r t a i n  f e d e r a l  c o n s t i t u t i o n a l  r i g h t s . "  Id. a t  296  

(empasis a d d e d ) .  T h i s  r e c o g n i t i o n  of t h e  d e t e r r e n c e  p u r p o s e  
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p r o v i d e s  t h i s  C o u r t  w i t h  g r o u n d s  f o r  r e v e r s a l  o f  t h e  lower 

c o u r t ' s  d e c i s i o n  and  a s u b s t a n t i a l  b a s i s  upon which  t o  a p p l y  t h e  

Leon "good f a i t h "  e x c e p t i o n  t o  t h e  s t a t u t o r y  e x c l u s i o n a r y  r u l e  of 

S934.06,  F la .  S t a t .  

The l e g i s l a t i v e  h i s t o r y  of 1 8  U.S.C. 52515,  and  by 

i m p l i c a t i o n  of S934.06,  -- Fla .  S t a t . ,  i n d i c a t e s  a n  i n t e n t  t o  d e t e r  

po l ice  m i s c o n d u c t  as  a means of p r o t e c t i n g  p r i v a c y .  

S e c t i o n  2515 of t h e  new c h a p t e r  imposes 
a n  e v i d e n t i a r y  s a n c t i o n  t o  compel c o m p l i a n c e  
w i t h  t h e  o t h e r  p r o h i b i t i o n s  of t h e  c h a p t e r .  
I t  p r o v i d e s  t h a t  i n t e r c e p t e d  wire or  o r a l  
communica t ions  or e v i d e n c e  d e r i v e d  t h e r e f r o m  
may n o t  b e  r e c e i v e d  i n  e v i d e n c e  i n  any  
p r o c e e d i n g  b e f o r e  any  c o u r t ,  g r a n d  j u r y ,  
d e p a r t m e n t ,  o f f i c e r ,  a g e n c y ,  r e g u l a t o r y  body,  
l e g i s l a t i v e  committee, or o t h e r  a u t h o r i t y  o f  
t h e  U n i t e d  S t a t e s ,  a S t a t e ,  or a p o l i t i c a l  
s u b d i v i s i o n  of a S t a t e ,  where t h e  d i s c l o s u r e  
of t h a t  i n f o r m a t i o n  would b e  i n  v i o l a t i o n  of 
t h i s  c h a p t e r .  The p r o v i s i o n  m u s t ,  o f  c o u r s e ,  
b e  r e a d  i n  l i g h t  of s e c t i o n  2518 ( 1 0 )  ( a )  
d i s c u s s e d  be low,  which d e f i n e s  t h e  c lass  
e n t i t l e d  t o  make  a m o t i o n  t o  s u p p r e s s .  I t  
l a r g e l y  r e f l ec t s  e x i s t i n g  law. I t  app l i e s  t o  
s u p p r e s s  e v i d e n c e  d i r e c t l y  (Nardone v.  U n i t e d  
S t a t e s ,  5 8  S . C t .  275 ,  302  U . S .  379 ( 1 9 3 7 ) )  o r  
i n d i r e c t l y  o b t a i n e d  i n  v i o l a t i o n  of t h e  
c h a p t e r  ( g a r d o n e  v .  U n i t e d  S t a t e s ,  60 S .Ct .  
266 ,  308 U.S. 338 ( 1 9 3 9 ) . )  T h e r e  is ,  however ,  
n o  i n t e n t i o n  t o  c h a n g e  t h e  a t t e n u a t i o n  r u l e .  
S e e  Nardone v .  U n i t e d  S t a t e s ,  1 2 7  F.2d 5 2 1  
( 2 d )  c e r t i o r a r i  d e n i e d ,  62  S . C t .  1296 ,  316  
U.S. 698 ( 1 9 4 2 ) ;  Wonq Sun v.  U n i t e d  S t a t e s ,  8 3  
S .Ct .  407 ,  3 7 1  U.S. 4 7 1  ( 1 9 6 3 ) .  Nor genera l ly  - - 
to p r e s s  the scope of the suppression role 
beyond present  search and s e i z u r e  l a w .  See 
Walder v .  United States,  74 S . C t .  354, 347 
U.S .  62 (1954) .  But it does apply across the  
board i n  both Federal and State proceeding. 
Compare Schwartz v, Texas, 73 S . C t .  232, 344 
U . S .  199 (1952) .  And it is not  l imi ted  to 
criminal  proceedings.  Such a suppression r u l e  
is necessaary and proper to protect privacy.  
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C mpare Ad 
u.S. 1 7 9 7  

ms v .  Maryland, 74 S.Ct. 442,  347 
954):  Mapp v. Ohio, 81 S.Ct. 1684, 

367 U.S. 643 (1961) .  The p r o v i s i o n  t h u s  forms 
a n  i n t e g r a l  p a r t  o f  t h e  s y s t e m  of l i m i t a t i o n s  
d e s i g n e d  t o  protect p r i v a c y .  Along w i t h  t h e  
c r i m i n a l  and c i v i l  r e m e d i e s ,  i t  s h o u l d  s e r v e  
t o  g u a r a n t e e  t h a t  t h e  s t a n d a r d s  o f  t h e  new 
c h a p t e r  w i l l  s h a r p l y  c u r t a i l  t h e  u n l a w f u l  
i n t e r c e p t i o n  of wire and o r a l  communica t ions .  

S.  Rep.  N o .  1097,  9 0 t h  Cong., 2d S e s s ,  r e p r i n t e d  i n  1968 U.S. 

Code Cong. & Ad. N e w s  2184-85 ( e m p h a s i s  a d d e d ) .  The r e f e r e n c e  t o  

Mapp v .  Ohio ,  364 U.S. 643  ( 1 9 6 1 ) ,  u n e q u i v o c a l l y  places  t h e  §2515 

e x c l u s i o n a r y  r u l e  on  an  e q u a l  f o o t i n g  w i t h  t h e  e x c l u s i o n a r y  r u l e  

e n u n c i a t e d  i n  W e e k s  v .  U n i t e d  S t a t e s ,  232 U.S. 383  ( 1 9 1 4 ) .  The 

c o m p a r i s o n  t o  Adams v .  Mary land ,  347 U . S .  179  (1954)  c l a r i f i e s  

C o n g r e s s i o n a l  i n t e n t  f u r t h e r  i n  r e l a t i o n  t o  t h e  s t a t e m e n t  

r e g a r d i n g  t h e  p r o t e c t i o n  o f  p r i v a c y .  A s  n o t e d ,  Mapp r e c o g n i z e s  

t h a t  t h e  e x c l u s i o n a r y  r u l e  is  impl imen ted  as  a d e t e r r e n c e  t o  

pol ice  a s  a p r o t e c t i o n  of p r i v a c y .  Adams, o n  t h e  o t h e r  hand ,  is  

b a s e d  o n  compul so ry  s e l f - i n c r i m i n a t i o n  and t h e  g r a n t i n g  of 

immunity f o r  s a i d  t e s t i m o n y .  P u r s u a n t  t o  a f e d e r a l  s t a t u t e ,  

c o m p e l l e d  t e s t i m o n y  b e f o r e  a g r a n d  j u r y  may n o t  b e  u s e d  i n  any  

c r i m i n a l  p r o c e e d i n g .  T h i s  s t a t u t o r y  p r e c l u s i o n ,  a l t h o u g h  it 

looks l i k e  t h e  i n s t a n t  wiretap e x c l u s i o n a r y  r u l e ,  i s  n o t  b a s e d  o n  

p r i v a c y / d e t e r r e n c e .  The c o m p a r i s o n ,  t h e r e f o r e ,  p laces  18 U.S.C. 

S2515 u n d e r  Mapp. 

The S p a d a c c i n o  C o u r t  s p e c i f i c a l l y  d e c l i n e d  t o  a p p l y  a 

j u d i c i a l  c r e a t e d  e x c e p t i o n ’  d e s i g n e d  t o  modi fy  an  e x c l u s i o n a r y  

U n i t e d  S t a t e s .  v .  Leon,  468 U.S. 897 ( 1 9 8 4 ) .  a 
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r u l e  created t o  d e t e r  police m i s c o n d u c t , 6  t o  a n  e x c l u s i o n a r y  r u l e  

e n a c t e d ,  n o t  t o  d e t e r  pol ice  m i s c o n d u c t ,  b u t  r a t h e r ,  t o  protect  

unnamed p a r t i e s  t o  a wiretap o r d e r  who were n o n e t h e l e s s  i n a d v e r t -  

e n t l y  r e c o r d e d .  

The Formica7  c o u r t  n o t e d  t h a t  t h e  n o t i c e  
p r o v i s i o n  had b e e n  i n c l u d e d  by  t h e  s t a t e  
l e g i s l a t u r e  i n  o r d e r  t o  min imize  t h e  
i n t r u s i v e n e s s  of wiretaps on  t h e  p r i v a c y  o f  
i n d i v i d u a l s ,  and  s t a t e d  a s  f o l l o w s :  

The s e r v i c e  o f  t h e  n i n e t y  d a y  post-  
i n t e r c e p t  i n v e n t o r y  w i t h i n  t h e  r e q u i r e d  
time p e r i o d  on  o n e  who was n o t  a named 
t a r g e t  of t h e  t ap  a l e r t s  him p r o m p t l y  t o  
t h e  f a c t  t h a t  h i s  c o n v e r s a t i o n s  were 
i n t e r c e p t e d ,  t h u s  e n a b l i n g  him t o  o b t a i n  
from t h e  p a n e l  copies of h i s  c o n v e r -  
s a t i o n s ,  t h e  a p p l i c a t i o n s  and  o r d e r s  
' i m m e d i a t e l y  upon t h e  f i l i n g  of a m o t i o n  
r e q u e s t i n g  s u c h  i n f o r m a t i o n '  ; G e n e r a l  
S t a t u t e s  554-41K; and  e n a b l i n g  him 
p r o m p t l y  t o  seek h i s  c i v i l  r e m e d i e s  unde r  
G e n e r a l  S t a t u t e s  §54-41r .  

S p a d a c c i n o ,  a t  294-95. L o g i c a l l y ,  t h e  C o u r t  i n  S p a d a c c i n o  

r e j e c t e d  t h e  i n v i t a t i o n  t o  mix apples and  o r a n g e s  -- d e t e r r e n c e  

t o  po l ice  and  p r o t e c t i o n  of c i t i z e n s  c r e a t e d  d i f f e r e n t  b a l a n c i n g  

schemes w h e r e i n  i t  would b e  i n a p p r o p r i a t e  t o  weigh  t h e  costs and 

b e n e f i t s  of f a i l i n g  t o  protect  c i t i z e n s  as  opposed  t o  t h e  

e x c l u s i o n  of e v i d e n c e  a s  a d e t e r r e n c e .  S p a d a c c i n o  r e c o g n i z e s  t h e  

d i f f e r e n c e .  "I t  would b e  r a r e  f o r  a c o u r t  t o  f i n d  t h a t  a s e i z u r e  

W e e k s  v .  U n i t e d  S t a t e s ,  232 U . S .  383 ( 1 9 1 4 ) ;  Mapp v .  O h i o ,  3 6 7  
U.S. 643  ( 1 9 6 1 ) .  

' 
d e n i e d ,  196  Conn. 806 ,  494 A.2d 9 0 3  ( 1 9 8 5 ) .  

S t a t e  v .  Formica, 3 Conn. App. 477 ,  489 A.2d 1060 ,  c e r t .  
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of e v i d e n c e ,  p u r s u a n t  t o  a n  o t h e r w i s e  v a l i d  search w a r r a n t ,  was 

n o t  i n  good f a i t h  b e c a u s e  thereaf te r  n o t i c e  was n o t  t i m e l y  

m a i l e d . "  - I d .  a t  296 (emphasis s u p p l i e d ) .  

S p a d a c c i n o  i s  f u r t h e r  d i s t i n g u i s h e d  by t h e  n a t u r e  of 

t h e  r e s p e c t i v e  s ta tes '  i n t e r p r e t a t i o n  and  a p p l i c a t i o n  of t h e i r  

wi re tap  laws. C o n n e c t i c u t  law, S54-41K, a f f o r d s  i t s  c i t i z e n s  

g r e a t e r  p r o t e c t i o n  t h a n  d o e s  t h e  e q u i v a l e n t  f e d e r a l  n o t i c e  

r e q u i r e m e n t  i n  18 U.S.C. 5 2 5 1 8 ( 8 )  ( a ) .  S p a d a c c i n o  a t  295,  297. 

Whereas ,  F l o r i d a  c o u r t s  have  i n t e r p r e t e d  S934,  F l a .  S t a t .  i n  

c o n f o r m i t y  w i t h  f e d e r a l  law. A r t .  1, S 1 2 ,  F l o r i d a  

C o n s t i t u t i o n .  F e d e r a l  law, a l t h o u g h  f a l l i n g  on  b o t h  sides o f  t h e  

i n s t a n t  i s s u e ,  i n f r a ,  i s  c lear  t h a t  t h e  p r i n c i p l e  b e h i n d  

e x c l u s i o n  is d e t e r r e n c e .  

[ T l h e  C o u r t  i t s e l f  r e c o g n i z e d  t h a t  t h e  p u r p o s e  
of t h e  e x c l u s i o n a r y  r u l e  'is t o  d e t e r  -- t o  
compel respect f o r  t h e  c o n s t i t u t i o n a l  
g u a r a n t e e  i n  t h e  o n l y  e f f e c t i v e l y  a v a i l a b l e  
way -- by removing t h e  i n c e n t i v e  t o  d i s r e g a r d  
i t . '  E l k i n s  v .  U n i t e d  S t a t e s ,  [364 U.S. 206,  
217 ( 1 9 6 0 ) .  

Mapp a t  656. Leon g i v e s  e x c e p t i o n  t o  t h e  e x c l u s i o n a r y  r u l e .  

Where t h e  p u r p o s e  o f  t h e  e x c l u s i o n a r y  r u l e ,  w h e t h e r  i t  be 

s t a t u t o r y  or o t h e r w i s e ,  is t o  d e t e r ,  t h e  l o g i c  and  h o l d i n g  o f  

Leon appl ies .  

The F o u r t h  D i s t r i c t  C o u r t  of Appeal r e l i e d  on  U n i t e d  

S t a t e s  v .  Orozco ,  600 F. Supp. 1418 (S.D. C a l .  1986)  a s  f u r t h e r  

g r o u n d s  f o r  d e t e r m i n i n g  t h a t  t h e  Leon "good f a i t h "  e x c e p t i o n  t o  

t h e  e x c l u s i o n a r y  r u l e  was i n a p p l i c a b l e  t o  S934.06,  F l a .  S t a t .  
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The Orozco  o p i n i o n  is m u l t i f a c i t e d  and  i s ,  a t  t h e  v e r y  l e a s t ,  

c o n t r a r y  t o  t h e  U . S .  C i r c u i t  C o u r t  o p i n i o n  i n  S p a d a c c i n o  as  t o  

i t s  i n t e r p r e t a t i o n  o f  1 8  U.S.C si2518. The v a r i a n c e s  i n  s t a t e  

law, and  i n  t h e  f e d e r a l  c o u r t s ,  i n  t h e  a p p l i c a t i o n  of t h e  f e d e r a l  

wiretap law, p r o v i d e s  room f o r  t h i s  C o u r t ' s  c l a r i f y i n g  F l o r i d a ' s  

s t a t u t o r y  scheme a s  i n t e r p r e t e d  i n  l i g h t  o f  federal  wiretap law 

and  Supreme C o u r t  F o u r t h  Amendment cases. 

- Sub j u d i c e ,  Garcia a r g u e d  be low t h a t  a j u d i c i a l l y  

c r e a t e d  e x c e p t i o n  t o  a j u d i c a l l y  created e x c l u s i o n  c o u l d  n o t  b e  

a p p l i e d  t o  a s t a t u t o r y  e x c l u s i o n .  I n t e r e s t i n g l y ,  and a s  a n  

a s i d e ,  Orozco  app l i e s  a j u d i c i a l l y  c r e a t e d  r e q u i r e m e n t  t o  t h e  

f e d e r a l  wiretap s t a t u e .  

A l t h o u g h  t h e  F r a n k s  d e c i s o n  c o n c e r n e d  a s e a r c h  
w a r r a n t  a f f i d a v i t ,  t h e  F r a n k s  s t a n d a r d  h a s  
b e e n  e x t e n d e d  t o  a f f i d a v i t s  accompanying 
e l e c t r o n i c  s u r v e i l l a n c e  a p p l i c a t i o n s  . . . . 
The F r a n k s  d e c i s i o n  f o c u s e d  o n  t h e  p r o b a b l e  
c a u s e  d e t e r m i n a t i o n  by t h e  j u d g e  i s s u i n g  t h e  
s e a r c h  w a r r a n t ,  b u t  t h e r e  is  no  r e a s o n  why t h e  
F r a n k s  a n a l y s i s  s h o u l d  n o t  b e  a p p l i e d  t o  t h e  
j u d g e ' s  n e c e s s i t y  d e t e r m i n a t i o n  i n  t h e  
e l e c t r o n i c  s u r v e i l l a n c e  c o n t e x t .  Uni ed  
S ta tes  v .  Ippol i to ,  774 F.2d a t  1485.  4 

Orozco a t  1518-19 ( c i t a t i o n s  o m i t t e d ) .  

The Orozco  C o u r t  d i d  n o t  a p p l y  t h e  Leon "good f a i t h "  

e x c e p t i o n  t o  t h e  f e d e r a l  wiretap law, and  c o n t i n u e d  i t s  i n q u i r y  

I n  o r d e r i n g  s u p p r e s s i o n  o f  e v i d e n c e  d e r i v e d  from a wiretap,  
t h e  C o u r t  i n  U n i t e d  S t a t e s  v .  Ippol i to ,  774 F.2d 1482 (1985)  
a p p l i e d  t h e  r e q u i r e m e n t s  o f  F r a n k s  v.  Delaware, i n  much t h e  same 
manner t h e  Leon "good f a i t h "  q u e s t i o n  s h o u l d  b e  a s k e d  and  
answered  p r i o r  t o  e x c l u s i o n ,  i f  good f a i t h  was n o t  f o u n d .  
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t o  f i n d  p r o b a b l e  c a u s e .  The a n a l y s i s  o f  i t s  r e j e c t i o n  of Leon a s  

a p p l i e d  t o  a s t a t u t o r y  e x c l u s i o n ,  is  s h o r t  and o s t e n s i b l y  n e g a t e d  

by  i t s  r e f e r e n c e  t o  t h e  l e g i s l a t i v e  h i s t o r y  o f  18 U.S.C.  S2515. 

The l e g i s l a t i v e  h i s t o r y  s u g g e s t s  t h a t  S2515 
which  imposes t h e  s u p p r e s s i o n  remedy f o r  
i n t e r c e p t i o n  i n  v i o l a t i o n  o f  T i t l e  I11 
r e q u i r e m e n t s ,  ' l a r g e l y  r e f l e c t s  e x i s t i n g  law' 
and  was n o t  g e n e r a l l y  i n t e n d e d  t o  'press t h e  
scope o f  t h e  s u p p r e s s i o n  remedy beyond p r e s e n t  
s e a r c h  and  s e i z u r e  law.' S. Rep. N o .  1097 ,  a t  
2185. 

Orozco  a t  1522 n.  9. Even w i t h  t h i s  r e c o g n i t i o n ,  t h e  lower 

f e d e r a l  C o u r t  d e t e r m i n e d  Leon would n o t  a p p l y .  Such h o l d i n g  i s  

n o t  mandated .  Leon i t se l f  l e a v e s  room for  i n t e r p r e t a t i o n  of i t s  

h o l d i n g  a s  t o  o t h e r  F o u r t h  Amendment areas.  See s u p r a .  

A s  w i t h  F l o r i d a ' s  law, f e d e r a l  wiretape s t a t u e s  a re  t o  

b e  i n t e r p r e t e d  i n  l i g h t  o f  F o u r t h  Amendment j u r i s p r u d e n c e .  

[Supreme C o u r t  cases] found ' c o n v e r s a t i o n '  was 
w i t h i n  t h e  F o u r t h  Amendment's p r o t e c t i o n s ,  and  
t h a t  t h e  u s e  of e l e c t r o n i c  d e v i c e s  t o  c a p t u r e  
i t  was a ' s e a r c h '  w i t h i n  t h e  meaning of t h e  
Amendment, and  so w e  h o l d .  I n  any  e v e n t ,  
C o n g r e s s  s o o n  t h e r e a f t e r ,  and  some s a y  i n  
answer  t o  Olms tead ,  s p e c i f i c a l l y  p r o h i b i t e d  
t h e  i n t e r c e p t i o n  w i t h o u t  a u t h o r i z a t i o n  and  t h e  
d i v u l g i n g  or p u b l i s h i n g  of t h e  c o n t e n t s  of 
t e l e p h o n i c  communica t ions .  And t h e  Nardone 
cases . . . . e x t e n d e d  t h e  e x c l u s i o n a r y  r u l e  
t o  wiretap e v i d e n c e  o f f e r e d  i n  f e d e r a l  
p r o s e c u t i o n s .  

Berqer v .  N e w  Y o r k ,  388  U.S. 41, 5 1  (1967)  ( e m p h a s i s  added)  

( c i t a t i o n s  o m i t t e d ) .  J u s t i c e  D o u g l a s '  c o n c u r r i n g  o p i n i o n  

s q u a r e l y  p laces  w i r e t a p p i n g  w i t h i n  t h e  F o u r t h  Amendment. 

[ T l h e  o p i n i o n  . . . b r i n g s  w i r e t a p p i n g  and  
o t h e r  e l e c t r o n i c  e a v e s d r o p p i n g  f u l l y  w i t h i n  
t h e  p u r v i e w  of t h e  F o u r t h  Amendment. 
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@ Berger a t  6 4 .  

P e t i t i o n e r  c o n s i d e r s  Orozco  a o n e  c o u r t  d e c i s i o n  t h a t  

may wel l  have  been  a n  e x e r c i s e  o f  j u d i c i a l  p r u d e n c e .  The C o u r t  

had n o  r e a s o n  t o  a p p l y  any  "good f a i t h "  a s  t h e y  u l t i m a t e l y  

d e t e r m i n e d  t h e r e  was p r o b a b l e  c a u s e  for t h e  w a r r a n t .  Orozco  a t  

1524.  To a v o i d  t h e  i m p l i c i t  d o u b l e  e d g e  o f  j u d i c i a l  p r u d e n c e  

r e c o g n i z e d  i n  C o n s t i t u t i o n a l  i n t e r p r e t a t i o n ,  P e t i t i o n e r  n o t e s  

t h a t  i n  t h e  case a t  b a r  it was d e t e r m i n e d  t h a t  some s t a t u t o r y  

v i o l a t i o n s  o c c u r r e d  and  t h a t  w i t h o u t  Leon "good f a i t h "  t h e  t r i a l  

c o u r t  would have  s u p p r e s s e d  t h e  e v i d e n c e .  ( E x h i b i t  A). T h i s  

C o u r t  i s  t h e r e f o r e  s q u a r e l y  c o n f r o n t e d  w i t h  t h e  q u e s t i o n  a s  t o  

w h e t h e r  F o u r t h  Amendment j u r i s p r u d e n c e  i n c l u d e s  a p p l i c a t i o n  t o  

l e g i s l a t i o n ,  w h e r e a s  Orozco  was n o t .  

N o t w i t h s t a n d i n g  t h e  f e d e r a l  d i s t r i c t  c o u r t ' s  r e l u c t a n c e  

t o  a p p l y  t h e  "good f a i t h "  e x c e p t i o n  i n  Orozco ,  t h e  federal  

d i s t r i c t  c o u r t  i n  U n i t e d  S t a t e s  v .  Er rera ,  616  F.Supp. 1 1 4 5  (D.C.  

Md. 1985)  d i d .  P r o b a b l e  c a u s e  t o  i s s u e  a s e a r c h  w a r r a n t  was 

b a s e d  o n  two d i f f e r e n t  wiretaps,  o n e  i n  V i r g i n i a  and o n e  

Maryland .  The  Maryland  wiretap was b a s e d  on  t h e  e v i d e n c e  

g a r n e r e d  p u r s u a n t  t o  t h e  V i r g i n i a  wiretap. Errera  mot ioned  t o  

s u p p r e s s  e v i d e n c e  a l l e g i n g  t h e  V i r g i n i a  wiretap was i l l e g a l  

t h e r e b y  r e n d e r i n g  t h e  Maryland  wiretap i l l e g a l ,  a s  n e i t h e r  

e s t a b l i s h e d  s u f f i c i e n t  p r o b a b l e  c a u s e  a s  r e q u i r e d  by 1 8  U.S.C.  

5 2 5 1 8 ( l )  ( b ) .  The Errera  c o u r t  found  p r o b a b l e  c a u s e ,  b u t  u n l i k e  

Orozco ,  g a v e  t h e  w i r e t a p p i n g  s t a t u t e  a b r o a d e r ,  F o u r t h  Amendment, 
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i n t e r p r e t a t i o n .  

F u r t h e r m o r e ,  a d e f i c i e n c y  i n  t h e  w a r r a n t  would 
n o t  r e q u i r e  e x c l u s i o n  of t h e  e v i d e n c e  s e i z e d  
here a s  i t  was g a t h e r e d  i n  good f a i t h  r e l i a n c e  
o n  a f a c i a l l y  v a l i d  w a r r a n t .  Leon,  1 0 4  S . C t .  
a t  3421. 

Errera  a t  1152.  Errera  c o n c l u d e d  t h a t  " [ w ]  i r e t a p  and e l e c t r o n i c  

s u r v e i l l a n c e  a c t i v i t i e s  a l s o  a re  s u b j e c t  t o  t h e  F o u r t h  

- Amendment, 9 . . . .'I I d .  a t  1148.  

LEON "GOOD FAITH" AS APPLIED TO STATUTORY AND CONSTITUTIONAL 
EXCLUSIONARY RULES. 

Given  t h a t  t h e  F l o r i d a  wiretap s t a t u t e  p r e s e n t s  F o u r t h  

Amendment i s s u e s ,  a p p l i c a t i o n  o f  t h e  Leon "good f a i t h "  e x c e p t i o n  

t o  t h e  e x c l u s i o n a r y  r u l e  is  n o t  p r e c l u d e d  s o l e l y  b e c a u s e ,  i n  

Leon t h e  C o u r t  was a d d r e s s i n g  a " j u d i c i a l l y "  c r e a t e d  e x c l u s -  

i o n a r y  r u l e .  I n  S t a t e  v .  Brown, 1 4  Conn. App. 605,  543 A.2d 750 

(Conn. App. 1988), n e i t h e r  t h e  C o n n e c t i c u t  s t a t u t o r y  scheme,  n o r  

0 -' 

i ts  C o n s t i t u t i o n ,  b o t h  o f  which  have  e x c l u s i o n a r y  p r o v i s i o n s ,  1 0  

S e e  s u p r a  a t  6 .  

lo 5.  " [ G e n e r a l  S t a t u e s ]  Sec. 54-33f.  MOTION FOR RETURN OF 
UNLAWFULLY SEIZED PROPERTY AND SUPPRESSION AS EVIDENCE. ( a )  A 
p e r s o n  a g g r i e v e d  by s e a r c h  and  s e i z u r e  may move t h e  c o u r t  which  
h a s  j u r i s d i c t i o n  o f  h i s  case o r ,  i f  s u c h  j u r i s d i c t i o n  h a s  n o t  y e t  
b e e n  i n v o k e d ,  t h e n  t h e  c o u r t  which  i s s u e d  t h e  w a r r a n t ,  or  t h e  
c o u r t  i n  which h i s  case i s  p e n d i n g ,  f o r  t h e  r e t u r n  o f  t h e  
p r o p e r t y  and t o  s u p p r e s s  for  u s e  a s  e v i d e n c e  a n y t h i n g  so o b t a i n e d  
o n  t h e  g r o u n d  t h a t :  (1) The p r o p e r t y  s e i z e d  w i t h o u t  a w a r r a n t ,  
or ( 2 )  t h e  w a r r a n t  is  i n s u f f i c i e n t  on i t s  f a c e ,  or  ( 3 )  t h e  
p r o p e r t y  s e i z e d  i s  n o t  t h a t  d e s c r i b e d  i n  t h e  w a r r a n t ,  or  ( 4 )  
t h e r e  was n o t  p r o b a b l e  c a u s e  f o r  b e l i e v i n g  t h e  e x i s t e n c e  o f  t h e  
g r o u n d s  o n  which  t h e  w a r r a n t  was i s s u e d ,  (5 )  t h e  w a r r a n t  was 
i l l e g a l l y  e x e c u t e d .  
( C o n t ' d  o n  n e x t  p a g e )  

I n  no  case may t h e - j u d g e  who s i g n e d  t h e  
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p r e c l u d e d  a p p l i c a t i o n  of L e o n ' s  g o o d - f a i t h  e x c e p t i o n ,  a l b e i t  t h e  

i s s u e  was n o t  e l e c t r o n i c  s u r v e i l l a n c e .  The Brown C o u r t  f i r s t  

e x p l a i n e d  t h e  S t a t e ' s  s e a r c h  and  s e i z u r e  law. 

W e  c o n c l u d e  t h a t  t h e  s t a t u t e  and t h e  r u l e s  o f  
p rac t ice  p r o v i d e  o n l y  f o r  t h e  p r o c e d u r a l  
i m p l e m e n t a t i o n  o f  t h e  e x c l u s i o n a r y  r u l e ;  t h e y  
d o  n o t  d e t e r m i n e  i ts  c o n t o u r s  or l i m i t s .  

Brown, 543  A.d a t  760. C o n n e c t i c u t ,  p r ior  t o  Mapp v .  Ohio ,  367 

U.S. 643 (1961), d i d  n o t  have  a n  a v e n u e  whereby it c o u l d  s u p p r e s s  

t h e  f r u i t s  o f  a n  i l l e g a l  s e a r c h  and  s e i z u r e  -- c o n s e q u e n t l y ,  S54- 

w a r r a n t  p r e s i d e  a t  t h e  h e a r i n g  on  t h e  mot ion .  

" ( b )  The mot ion  s h a l l  b e  made b e f o r e  t r i a l  or h e a r i n g  
u n l e s s  o p p o r t u n i t y  t h e r e f o r  d i d  n o t  e x i s t  or t h e  d e f e n d a n t  was 
n o t  aware of t h e  g r o u n d s  f o r  t h e  m o t i o n ,  b u t  t h e  c o u r t  i n  i t s  
d i s c r e t i o n  may e n t e r t a i n  t h e  m o t i o n  a t  t h e  t r i a l  or h e a r i n g .  

" ( c )  The c o u r t  s h a l l  r e c e i v e  e v i d e n c e  o n  any  i s s u e  of 
f a c t  n e c e s s a r y  t o  t h e  d e c i s i o n  o f  t h e  mot ion .  I f  t h e  mot ion  is  
g r a n t e d ,  t h e  p r o p e r t y  s h a l l  be r e s t o r e d  u n l e s s  o t h e r w i s e  s u b j e c t  
t o  l a w f u l  d e t e n t i o n  and it s h a l l  n o t  be a d m i s s i b l e  i n  t h e  
e v i d e n c e  a t  any  h e a r i n g  or t r i a l . "  

Practice B o o k  S 8 2 1  p r o v i d e s :  "upon m o t i o n  o f  t h e  
d e f e n d a n t ,  t h e  j u d i c i a l  a u t h o r i t y  s h a l l  s u p p r e s s  p o t e n t i a l  
t e s t i m o n y  or o t h e r  e v i d e n c e  i f  h e  f i n d s  t h a t  s u p p r e s s i o n  is  
r e q u i r e d  u n d e r  t h e  c o n s t i t u t i o n  or laws of t h e  U n i t e d  S t a t e s  or 
t h e  s t a t e  of C o n n e c t i c u t . "  

Practice Book S 822  p r o v i d e s :  A p e r s o n  a g g r i e v e d  by a 
s e a r c h  and  s e i z u r e  may m a k e  a m o t i o n  t o  t h e  j u d i c i a l  a u t h o r i t y  
who h a s  j u r i s d i c t i o n  of h i s  case, o r  i f  s u c h  j u r i s d i c t i o n  h a s  n o t  
y e t  b e e n  i n v o k e d ,  t h e n  t o  t h e  j u d i c i a l  a u t h o r i t y  who i s s u e d  t h e  
w a r r a n t  or  t h e  t o  t h e  c o u r t  i n  which  h i s  case is  p e n d i n g ,  for t h e  
r e t u r n  of s p e c i f i c  i tems o f  p r o p e r t y  and  t o  s u p p r e s s  t h e i r  u s e  as  
e v i d e n c e  o n  t h e  g r o u n d s  t h a t :  [l) The property was i l l e g a l l y  
s e i z e d  w i t h o u t  a w a r r a n t  u n d e r  c i r c u m s t a n c e s  r e q u i r i n g  a 
w a r r a n t ;  ( 2 )  The w a r r a n t  i s  i n s u f f i c i e n t  o n  i t s  f a c e ;  (3) The 
property s e i z e d  i s  n o t  t h a t  d e s c r i b e d  i n  t h e  w a r r a n t ;  (4) T h e r e  
was n o t  p r o b a b l e  c a u s e  f o r  b e l i e v i n g  t h e  e x i s t e n c e  o f  t h e  g r o u n d s  
on  which  t h e  w a r r a n t  was i s s u e d ;  or  ( 5 )  The w a r r a n t  was 
i l l e g a l l y  e x e c u t e d .  
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33f ,  Conn. S t a t .  was e n a c t e d .  - I d .  The Brown c o u r t  t h e r e f o r e  -- 
found t h e  s t a t u t e  "a l e g i s l a t i v e  r e s p o n s e  t o  f i l l  a p r o c e d u r a l  

h i a t u s  c r e a t e d  by t h e  impact of Mapp v .  Ohio . . . . I 1  I d .  - 
However, t h e  C o u r t ' s  a n a l y s i s  p r o c e e d e d  i n  i t s  d e t e r m i n a t i o n  t h a t  

t h e  good f a i t h  e x c e p t i o n  is a p p l i c a b l e  t o  t h e  s t a t e ' s  

C o n s t i t u t i o n a l  e x c l u s i o n a r y  r u l e .  

Having c o n c l u d e d  t h a t  o u r  Supreme C o u r t  
would s q u a r e l y  h o l d  t h a t  t h e r e  is  a n  e x c l u s -  
i o n a r y  r u l e  u n d e r  a r t i c l e  f i r s t ,  S7,  w e  
c o n s i d e r  whe the r  t h e r e  i s  a n  e x c e p t i o n  t o  t h a t  
r u l e  f o r  o b j e c t i v e  good f a i t h  r e l i a n c e  by t h e  
pol ice  on  a s e a r c h  w a r r a n t  i s s u e d  by  a n e u t r a l  
and  d e t a c h e d  m a g i s t r a t e .  W e  c o n c l u d e  t h a t  
t h e r e  is  s u c h  a n  e x c e p t i o n .  

Brown, 543  A.2d a t  763-64. N o t i n g  w i t h  p a r t i c u l a r i t y  t h e  f ac t  

t h a t  Leon d e t e r m i n e d  t h a t  t h e  e x c l u s i o n a r y  r u l e  was " n o t  a n  

i n h e r e n t  p a r t  o f  or n e c e s s a r y  c o r o l l a r y  t o  t h e  c o n s t i t u t i o n a l  

r i g h t " "  b u t  r a t h e r  a j u d i c i a l  remedy t o  protect  F o u r t h  Amendment 

r i g h t s ,  t h e  Brown C o u r t  r e i t e r a t e d  t h e  d e t e r r e n c e  e l e m e n t  o f  t h e  

j u d i c i a l  r u l e  and found t h a t  n e i t h e r  t h e  l a n g u a g e  n o r  h i s t o r y  of 

t h e  C o n n e c t i c u t  C o n s t i t u t i o n  would s u g g e s t  any  v a r i a n c e  o f  

p u r p o s e  i n  i t s  e x c l u s i o n a r y  r u l e .  I d .  The C o u r t  t h e r e b y  

a p p l i e d  Leon good f a i t h  t o  a C o n s t i t u t i o n a l  e x c l u s i o n a r y  r u l e .  

Sub  j u d i c e ,  t h e  Leon good f a i t h  e x c e p t i o n  was a p p l i e d  

t o  a s t a t u t o r y  e x c l u s i o n a r y  r u l e .  U t i l i z i n g  t h e  r a t i o n a l e  i n  

Brown, where  t h e  a l l e g e d l y  i n c o m p a t i b l e  " j u d i c i a l "  e x c e p t i o n  t o  a 

C o n s t i t u t i o n a l  r u l e  was s a n c t i o n e d ,  t h i s  C o u r t  s h o u l d  d e t e r m i n e  

I d .  543 A.2d a t  764.  - 
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t h a t  a p p l i c a t i o n  o f  Leon "good f a i t h "  is  appropriate  t o  t h e  

§934.06 ,  Fla .  S t a t .  e x c l u s i o n a r y  r u l e ,  b e i n g  m i n d f u l  of t h e  

d i c t a t e s  o f  A r t i c l e  1, S12 o f  t h e  F l o r i d a  C o n s t i t u t i o n .  

I n  U n i t e d  S t a t e s  v. P e t e r s o n ,  812 F.2d 486 ( 9 t h  C i r .  

1987)  t h e  C o u r t  was p r e s e n t e d  w i t h  a q u e s t i o n  of f o r e i g n  law i n  

t h a t  a j o i n t  i n v e s t i g a t i o n  be tween t h e  U n i t e d  S t a t e s  and  t h e  

P h i l i p p i n e  gove rnmen t s  r e s u l t e d  i n  a c o n v i c t i o n  for d r u g  

p o s s e s s i o n .  The e v i d e n c e  l e a d i n g  t o  t h e  c o n v i c t i o n ,  however ,  was 

t h e  r e s u l t  o f  a n  i l l e g a l  wiretap unde r  P h i l l i p i n e  law. The C o u r t  

l a i d  t h e  t h r e s h o l d  upon which i t  a d d r e s s e d  t h e  i s s u e  of e x c l u s i o n  

of e v i d e n c e .  " W e  d e c i d e  t h e  case o n  t h e  a s s u m p t i o n  t h a t  t h e  

s e a r c h  d i d  n o t  comply w i t h  P h i l l i p i n e  law and was, a s  a r e s u l t ,  

n o t  r e a s o n a b l e  u n d e r  t h e  f o u r t h  amendment.'' - I d .  a t  491. G iven  

t h e  C o u r t ' s  premise of a n  i l l e g a l  wi re tap ,  t h e  C o u r t  s p e c i f i c a l l y  

a p p l i e d  t h e  Leon good f a i t h  e x c e p t i o n  t o  t h e  e x c l u s i o n a r y  r u l e .  

The C o u r t  h e l d  " t h a t  t h e  good f a i t h  e x c e p t i o n  t o  t h e  e x c l u s i o n a r y  

r u l e  announced  i n  Leon a p p l i e s  t o  t h e  f o r e i g n  s e a r c h . "  JCJ. a t  

492. The l o g i c  o f  L e o n ' s  a p p l i c a t i o n  was b a s e d  on  t h e  American 

law e n f o r c e m e n t  o f f i c e r ' s  good f a i t h  b e l i e f  t h a t  t h e  f o r e i g n  

wiretap was i n  c o m p l i a n c e  w i t h  P h i l i p i n e  law. I d .  - a t  492. 

0 

The P e t e r s o n  p a n e l  was n o t  c o n f r o n t e d  w i t h  R e s p o n d e n t ' s  

a rgumen t  be low t h a t  a p p l i c a t i o n  of Leon i s  r e s t r i c t e d  t o  

j u d i c i a l l y  c r e a t e d  r u l e s  o f  e x c l u s i o n .  However, t h e  C o u r t  d i d  

r e f e r e n c e  P h i l i p p i n e s  C o n s t i t u t i o n a l  p r o v i s i o n  A r t i c l e  I V ,  

S e c t i o n  4 o f  t h e  P h i l i p p i n e s  C o n s t i t u t i o n .  
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'(1) The p r i v a c y  o f  communica t ion  and  
c o r r e s p o n d e n c e  s h a l l  be i n v i o l a b l e  e x c e p t  upon 
l a w f u l  o r d e r  o f  t h e  c o u r t ,  or  when p u b l i c  
s a f e t y  and  o r d e r  r e q u i r e  o t h e r w i s e .  ( 2 )  Any 
e v i d e n c e  o b t a i n e d  i n  v i o l a t i o n  o f  t h i s  or t h e  
p r e c e d i n g  s e c t i o n  s h a l l  b e  i n d m i s s i b l e  f o r  any  
p u r p o s e  i n  any  p r o c e e d i n g .  

- I d .  a t  491. The N i n t h  C i r c u i t  d i d  n o t  f i n d  t h e  C o n s t i t u t i o n a l  

e x c l u s i o n  o f  i l l e g a l l y  o b t a i n e d  e v i d e n c e  a p r e c l u s i o n  t o  t h e  Leon 

"good f a i t h "  e x c e p t i o n .  

D i r e c t l y  r e s p o n d i n g  t o  a r g u m e n t s ,  i . e . ,  S p a d a c c i n o ,  

t h a t  a j u d i c i a l l y  c r e a t e d  e x c e p t i o n  t o  a j u d i c i a l l y  c r e a t e d  r u l e  

may n o t  b e  a p p l i e d  t o  a s t a t u t o r y  e x c l u s i o n a r y  r u l e ,  P e t i t i o n e r  

m a i n t a i n s  t h e r e  are  numerous cases t h a t  have  d o n e  j u s t  t h a t .  

P e r h a p s  t h e  hoped f o r  s u p p r e s s i o n  or e x c l u s i o n  i n  t h e s e  cases a re  

n o t  on  p o i n t  as  t o  t h e  a l l e g e d  v i o l a t i o n s  c l a i m e d  be low,  s u b  

j u d i c e ,  b u t  t h e  c o u r t s  d o  n o t  appear r e l u c t a n t  t o  deny s u p p r e s -  

s i o n  based on  "good f a i t h , "  n o r  d o  t h e y  i n d i c a t e  t h a t  18 U.S.C. 

- 

S2515 is manda to ry  or w i t h o u t  e x c e p t i o n .  

R e c e n t l y ,  a N e w  Y o r k  case a p p l i e d  a "good f a i t h "  

e x c e p t i o n  t o  t h e  e x c l u s i o n  o f  e v i d e n c e  p u r s u a n t  t o  f e d e r a l  t a x  

law. F e d e r a l  law, a s  opposed  t o  t h e  N e w  Y o r k  S t a t e  law,  

p r o h i b i t s  e l e c t r o n i c  e a v e s d r o p p i n g  t o  i n v e s t i g a t e  t a x  law 

v i o l a t i o n s .  U n i t e d  S t a t e s  v .  L e v i n e ,  DC E .NY,  N o .  86  C r .  304, 

A p r i l  1 2 ,  1988 ( E x h i b i t  C ) .  T h e r e f o r e ,  when a n  e l e c t r o n i c  

s u r v e i l l a n c e ,  p u r s u a n t  t o  s t a t e  law, r e v e a l e d  a f e d e r a l  t a x  

v i o l a t i o n  and  p r o s e c u t o r s  s o u g h t  a n  amendment i n  t h e i r  

a p p l i c a t i o n ,  L e v i n e  s o u g h t  s u p p r e s s i o n .  - I d .  The C o u r t  
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d e t e r m i n e d  t h e  o f f i c e r s  a c t e d  i n  good f a i t h  i n  t h a t  t h e  s t a t e  

crimes were n o t  u s e d  s o l e l y  a s  a s u b t e r f u g e  t o  g a t h e r  e v i d e n c e  o f  

v i o l a t i o n s  of f e d e r a l  t a x  laws. Id. " P r o v i d e d ,  t h e r e f o r e ,  t h a t  

t h e  o f f i c i a l s  i n  good f a i t h  i n t e n d  t o  p r o s e c u t e  t h o s e  s p e c i f i e d  

crimes and do n o t  j u s t  c o n c o c t  a ' s u b t e r f u g e '  t o  g a i n  e v i d e n c e  a s  

t o  o t h e r  crimes, t h e r e  i s  no  good r e a s o n  t o  p r o h i b i t  t h e  u s e  i n  

e v i d e n c e  o f  i n c i d e n t a l l y - r e v e a l e d  matter e v e n  i f  i t s  i n t e r c e p t i o n  

i s  e x p e c t e d . "  Id. L e v i n e  a p p l i e d  a good f a i t h  e x c e p t i o n  t o  t h e  

f e d e r a l  t a x  law p r o h i b i t i o n  a g a i n s t  wiretaps.  

The f a c t  t h a t  t h e  C o u r t  i n  U n i t e d  S t a t e s  v .  G i o r d a n o ,  

416 U.S. 505 (1974)  c o n s i d e r e d  w h e t h e r  18 U.S.C. 52516 was 

m a n d a t o r y ,  or e v e n  s u b j e c t  t o  h a r m l e s s  e r ro r ,  i n d i c a t e s  t h a t  t h a t  

C o u r t  d i d  n o t  c o n s i d e r  1 8  U.S.C. 52515,  t h e  e x c l u s i o n a r y  

p r o v i s i o n ,  t o  b e  w i t h o u t  e x c e p t i o n .  A l though  t h e  s u p p r e s s i o n  was 

g r a n t e d  i n  G i o r d a n o ,  i t  was n o t  i n  a companion case ,  U n i t e d  

S t a t e s  v .  Chavez ,  416 U . S .  562 ( 1 9 7 4 ) .  Both cases a d d r e s s e d  t h e  

f e d e r a l  law r e q u i r e m e n t  t h a t  t h e  U n i t e d  S t a t e s  " A t t o r n e y  G e n e r a l ,  

o r  a n y  A s s i s t a n t  A t t o r n e y  G e n e r a l  s p e c i a l l y  d e s i g n a t e d  . . . may 

a u t h o r i z e  a n  a p p l i c a t i o n  t o  a F e d e r a l  j u d g e  o f  c o m p e t e n t  

j u r i s d i c t i o n  for . . a n  o r d e r  a u t h o r i z i n g "  e l e c t r o n i c  

s u r v e i l l a n c e .  18 U.S.C. 52516. I n  G i o r d a n o  t h e  A t t o r n e y  G e n e r a l  

a u t h o r i z e d  t h e  E x e c u t i v e  A s s i s t a n t  t o  t h e  A t t o r n e y  G e n e r a l .  

G i o r d a n o  a t  525.  The C o u r t  d e t e r m i n e d  t h a t  a p p l i c a t i o n  of 52515 

had t o  b e  r e a d  i n  l i g h t  o f  5 2 5 1 8 ( 1 0 ( a )  which had i t s  own g r o u n d s  

f o r  s u p p r e s s i o n ,  a s  d o e s  F l o r i d a ' s  S t a t u t e ,  5934 .09(9 )  ( a ) .  I n  
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Chavez t h e  C o u r t  h e l d  t h a t  " m i s i d e n t i f y i n g  t h e  A s s i s t a n t  A t t o r n e y  

G e n e r a l  a s  t h e  o f f i c i a l  a u t h o r i z i n g  t h e  wiretap a p p l i c a t i o n  t o  b e  

made d o e s  n o t  r e q u i r e  s u p p r e s s i o n  o f  wiretap e v i d e n c e  when t h e  

A t t o r n e y  G e n e r a l  h i m s e l f  h a s  a c t u a l l y  g i v e n  t h e  a p p r o v a l  . . . 
." Chavez a t  569., 

What G i o r d a n o  and Chavez s a y ,  i n  j u x a p o s i t i o n ,  is  t h a t  

some e r ro r s  i n  a wiretap a p p l i c a t i o n  d o  n o t  r e q u i r e  s u p p r e s s i o n  

unde r  18 U.S.C. S2518 p u r s u a n t  t o  18 U.S.C. S2515 r e q u i r e m e n t s  o f  

e x c l u s i o n  " i f  t h e  d i s c l o s u r e  o f  t h a t  i n f o r m a t i o n  would b e  i n  

v i o l a t i o n  o f  t h i s  c h a p t e r . "  18 U.S.C. S2515. T h e r e f o r e  i f  S2515 

i s  open  t o  i n t e r p r e t a t i o n  i n  l i g h t  o f  what  c o n s t i t u t e s  e v i d e n c e  

s u b j e c t  t o  s u p p r e s s i o n ,  t h e n  S2515, and c o n c o m m i t a n t l y  S934.06, 

Fla.  S t a t . ,  i s  open  t o  e x c e p t i o n s .  

C lea r ly ,  c o u r t s  have  a p p l i e d  j u d i c i a l l y  c r e a t e d  

e x c e p t i o n s  t o  r u l e s  s i m i l a r l y  p r o m u l g a t e d  by b o t h  t h e  j u d i c i a r y  

and  t h e  l e g i s l a t u r e .  The e x c e p t i o n  e n u n c i a t e d  i n  Leon is, i n  

e s s e n c e ,  a p o l i c y  b a s e d  on  a b a l a n c i n g  of t h e  costs and b e n e f i t s  

t o  s o c i e t y  o f  e x c l u d i n g  e v i d e n c e  where  t h e  p u r p o s e  of t h e  

e x c l u s i o n ,  d e t e r r e n c e ,  is  no  l o n g e r  a f a c t o r .  Where t h e  j u d i c i a l  

and l e g i s l a t i v e  e x c l u s i o n  is  b a s e d  on  d e t e r r i n g  police 

m i s c o n d u c t ,  t h e  l o g i c  of Leon app l i e s  a s  t h e  po l icy  r e m a i n s  t h e  

same. T h e r e  is n o t h i n g  m a g i c a l  i n  t h e  wiretap s t a t u t e  t h a t  

p r e c l u d e s  a p p l i c a t i o n  o f  j u d i c i a l l y  made law i n  t h e  i n t e r p r e -  

t a t i o n  t h e r e o f .  
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CONCLUSION 

The p r o b a b l e  c a u s e  d e t e r m i n a t i o n  r e q u i r e d  by t h e  

wiretape s t a t u t e  i s  t h e  same p r o b a b l e  c a u s e  f i n d i n g  mandated for 

o t h e r  s e a r c h  and  s e i z u r e  w a r r a n t s .  The e x c l u s i o n a r y  r u l e  o f  t h e  

wiretap s t a t u t e  h a s  t h e  same g o a l  a s  t h e  " j u d i c i a l l y "  c r e a t e d  

e x c l u s i o n a r y  r u l e  -- d e t e r r e n c e .  The f ac t  t h a t  Leon s p e c i f i c a l l y  

l e f t  t h e  d o o r  open  f o r  c o u r t s  t o  a p p l y  i t s  h o l d i n g  t o  o t h e r  

F o u r t h  Amendment cases. and t h a t  b o t h  s t a t e  and  f e d e r a l  law have  

p u t  t h e  wiretap s t a t u t e s  w i t h i n  F o u r t h  Amendment j u r i s p r u d e n c e ,  

m a n d a t e s  a p p l i c a t i o n  o f  Leon t o  any e x c l u s i o n a r y  r u l e  where  

appropriate .  The lower c o u r t s ,  - s u b  j u d i c e ,  have  found o b j e c t i v e  

good f a i t h .  The f o r e g o i n g  r e q u i r e s ,  a f o r t i o r i ,  t h i s  C o u r t ' s  

r e v e r s a l  of t h e  appel la te  d e c i s i o n  be low and a n  a f f i r m a t i v e  

r e s p o n s e  t o  t h e  q u e s t i o n  p r e s e n t e d .  
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