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This is a petition asking this court to invoke its discretionary 

jurisdiction and review the opinion of the T h b d  District Court of Appeal 

before the Honorable Hendry, Mzbbart and Ferguson, J.J.. The opinion was 

authored by Judge Hendry. At trial petitioner w a s  convicted by a jury 

before the Honorable Robert Kaye in the C b m l i t  Caurt of the Eleventh 

Judicial Circuit. Petitioner w a s  convicted of conspiracy to d t  f h t  

degree murder and first degree mer. 

The parties will be ref- to as they appear in this court. W 

Third District Court of Appeal's Opinion appears in the pspendix of this 

Brief as Exhibit A and shall be referred to as R d .  
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~ O F T H E C A S E A N D F A C X S  

petitioner was convicted of the conspiracy to amunit first degree 

RcaMlu at 1. murder and the first degree murder of Dr. Gerard0 =la. 

"here is no physical evidence that petitioner participated in the con- 

spiracy. Ihe conspiracy amongst Dr. =la's assailants was pmen by 

the out of court statmmts of co-defendants who did not testify at 

trid.1 

Rre court in Rcrmani notes that the testhny of the co-wnspir- 

aton was conflicting. Ranani at 1,l n.1,4 n.4,5,12. All of the co- 

conspiraton who testified at trial denied ever meeting Dr. DeNola. 

Ramani at 5. Ms. Alvarez testified that petitioner spoke to her about 

llgetting rid of peOple.I* Itomam ' at 2. Mr.  Julio Garcia denied be- 

present for this conversation as &. Alvarez testified. Rcmmi at 2. 
M r .  Barm testified that ~ r .  Gonzalez agreed to amunit the murders but 

enlisted the assistance of his friend, M r .  Albert0 Vinas. M r .  Gonzalez 

Valdibia contradicted Mr. Ibarra and said that he did not agree to par- 

ticipate in any scheme involving hdcide. - at 5. 

M r .  Ibarra testified that he and Ms. Alvarez and M r .  Gonzalez 

Ms. Alvarez denied ever participated in the surveillance of Mr. Nulty. 

meeting M r .  Gonzalez Valdibia and participating in the surveillance of 

Mr. Nulty. Fbmani at 4.  M r .  Gonzalez similarly dded participating in 

any surveillance of M r .  Nulty. R a n m i  at 5. 

b e t i t i o n e r  b e l i e v e s  t h e  R o m a n i  c o u r t  m i s c h a r a c t e r i z e s  t h e  f a c t s  
and a r g u m e n t s  p r e s e n t e d  o n  a p p e a l .  P e t i t i o n e r  b e l i e v e s  t h a t  t h e s e  f a c t s  
a n d  i s s u e s  w e r e  m i s c o n s t r u e d  i n  a m a n n e r  a d v e r s e  t o  h e r  a r g u m e n t s .  B u t  
p e t i t i o n e r  a l s o  r e a l i z e s  t h a t  s h e  c a n  o n l y  p r e s e n t  t o  t h i s  c o u r t  t h e  
f a c t s  a s  c h a r a c t e r i z e d  i n  t h e  " f o u r  c o r n e r s a s  o f  t h e  D i s t r i c t  C o u r t  o f  
A p p e a l ' s  o p i n i o n  i n  R o m a n i .  R e a v e s  v .  S t a t e ,  4 8 5  S o . 2 d  8 2 9  ( F l a .  1 9 8 6 ) .  
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Mr. Antonio Gonzalez Valdibia denied participating in the murder of 

Dr. DeMola. Romni at 5. All of the hfonnation he learned of the 

rnurder w a s  hearsay received from Mr. Vinas. Ramani at 5. Mr.  Ibarra 

testified that Mr. V h  said that Mr. pap0 d N o d a r s e  committed the 

rnurder of Dr. =la. R e  a t  4. T l - h s  ColIVersation transpired after 

the death of Dr. DeMola. Romani at 4. 

The court in R& relied upon the out-of-coUrt statements them- 

selves sought to be admitted as hearsay exceptions to establish the 

independent evidence of the declarantls participation in this conspiracy. 

This court has consistently forbid the 'bootstrappirql of hearsay 

testbony to establish it's am admissibility. 

court's 'bootstrapping1 rule was llno longer viable.nn 

Romani held that this 

II. 

!l%is caxt similarly observed in ~riklod and Tresvant that thm is 

a conflict as to the quantum of proof of co-conspirakr 

The R a n d  cuurt specifically Ejects the test for the quantum of 

evidence follawed by the Fourth and Second District Caurts of Appeal. In 

2 



R m a n i  the court held that the test set forth by the Fourth and second 

District Caurts of Appeal is longer sound law. I' 

The court in Ramani held that statements made after the consmunation 

of the conspiracy (the death of Dr. DeMola)  we^ nonetheless in further- 

ance of the conspiracy. 

?his interpretation of the 'in furtherance' requkment of Fla.Stat. 

90.803(18) (e) conflicts with Moore and Wells which hold that a con- 

Spiracy - ' tes upon consummation of the object of the conspiracy. 

The court in Nelson held that 'Ithe admission of a confession of a 

codefendant who does not take the stand deprives the defendant of his 

rights under the Sixth Amemhent confrontation clause." Nelson at 34. 

The Rmani court disregarded this court's precedent in Nelson and 

held that the hearsay w i t h i n  hearsay statements of a non-testifying CQ- 

defendant in the case before the court satisfied the confrontation clause 

of the U.S. Constitution. 

I. 

I tuYmIm'IMAT INIEnmmmGIRE --RE- 
~ P l n W ' I M E E O F ~ ~ T H E  
! r f u A J i o R w p m Y a x E a I R m ~ ~ .  'IRI;sRuLnFGar;F 
mcls wI!mamRFTETY m OF pmcmEtw'IMAT- !mA!CA 
l3Eumwr 'S  l?i!RTI-m IN rn mwFm?cY msr BE - 
BY -) "Y. N e l s m  v. State, 490 
s0.M 32 (Fla. 1986); Brikloa v, State, 365 So.2d 1023 (Fla. 
1978); v. State, 257 s0.2d 889 (Fla. 1971); DEmrcrn v. 
State, 289 s0.M 720 (Fla. 1973) ; Moon? v. State, 503 s0.M 923 
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(Fla. 5th Dca 1987); Wells v. State, 492 So.= 712 (Fla. lst 
Dca 1986); Rm-ell v. state, 214 So.2d 753 (Fla. 2d Dca 1968) 

For the last fifty years the Florida Supreme Caurt has requred ' that 

Mependent (--hearsay) t es th ry  establish each co-conspirator de- 

clarant's participation in a conspiracy before the admission of his 

hearsay statements. Ixzke v. State, 185 So.2d 422 (Fla. 1938); Ekwn v. 

State, 175 S. 515 (Fla. 1937). See Honchell v. State,  257 So.2d 889 

(Fla. 1971); Damon v. State,  289 So.2d 720 (Fla. 1973). See also Farnell 

v. State,  214 So.2d 753 (Fla. 2d DCA 1968) (Farnell provides a survey of 

Florida cases that require independent (non-hearsay) t e s t h n y ) .  

' Ihis precedent w a s  codified by the legislature in Fla.Stat. 90.803 

(18) (e) , w h i c h  is consistently interpreted as requiring non-hearsay 

teSthny. Nelson v. State, 490 So.2d 32 (Fla. 1986); Briklod v. S t a b ,  

365 So.2d 1023 (Fla. 1978). 

In Nelson this court -ed that Yhere is insufficient non- 

hearsay evidence that Nelson was involved in the conspiracy to murder 

Baskovitclh. merefore, the state did not lay the required predicate for 

the admission of the hearsay conversations in question.ft Id. at 35. 

Similarly in Briklod this CQUrt stated "such testimny of hearsay 

statements is admissible only if the conspiracy itself has been estab- 

lished by independent evidence, i.e., not adduced frcan the hearsay 

testhny". S e e  also Moore v. State,  503 So.2d 923 (Fla. 5th DCA 1987); 

Wells v. State, 492 So.2d 712 (Fla. 1st DCA 1986) also holding that each 

declarant's participation in the conspiracy lllLzst be established by non- 

hearsay testhry. 

D i s n q a r d m g  ' fifty years of precedent the R o m n i  Court stated that 

llaccordingly, we hold that a judge, 'in making a prelhhaxy factual 

4 



I. 
1- determination under [section 90.803 (2) (e) 3 ,  may examine hearsay state- 

mts sought to be admitted[,]' Boun 'aily, 107 s.=. a t  2782, and *give 

[the evidence] such weight as his judgment and experience counselv1'. 

~amani a t  11.2 ' considered the hearsay w i t h i n  hearsay 

statements themselves in de temhhg  their admissibility and concluded 

that when considered individually they '%,ere perhaps insufficient and 

unreliable when considered individuallytt but were  nonetheless admissible 

when considered as a g m q .  Rmani a t  12.3 

w court in 

Tkis cart has held that It(t)o allm this testimony alone to 

support the existence of a conspiracy would permit 'hearsay [to] l i f t  

itself by its uwn bootstrap to the level of ccrmpetent evidence'.t1 

Briklcd a t  1026.4 The court in Rmani rejected this court's 'bootstrap- 

ping' rule when it stat& the al bootstrapping rule was no longer viable.'' 

Rcnnani a t  This ruling also creates a conflict w i t h  this court's 

2The A s s i s t a n t  A t t o r n e y  G e n e r a l  s u g g e s t e d  d u r i n g  o r a l  a r g u m e n t  i n  
Romani t h a t  t h e  c o u r t ,  i n  l i g h t  o f  B o u r j a i l y ,  c o n s i d e r  c e r t i f y i n g  t h e  
c a s e  t o  t h e  F l o r i d a  Supreme C o u r t .  

3 T h e r e  was n o  e v i d e n c e  a s  t o  who c o m m i t t e d  t h e  m u r d e r  a n d  t h a t  t h e  
m u r d e r  was l i n k e d  t o  a c o n s p i r a c y  i n v o l v i n g  p e t i t i o n e r  e x c e p t  f o r  t h e  
h e a r s a y  w i t h i n  h e a r s a y  s t a t e m e n t s  c h a l l e n g e d  i n  Roman i .  P e t i t i o n e r  
a r g u e d  t o  t h e  D i s t r i c t  C o u r t  o f  A p p e a l  t h a t  t h e r e  was n o  i n d e p e n d e n t  
e v i d e n c e  t o  e s t a b l i s h  t h e  o u t - o f - c o u r t  d e c l a r a n t l s  p a r t i c i p a t i o n  i n  t h e  
c o n s p i r a c y ,  t o  w i t ,  M r .  V i n a s  who s a i d  M e s s r s .  Popo, N o d a r s e ,  a n d  U i l l i a m  
s a i d  t h e y  k i l l e d  D r .  DeMo la .  The Romani c o u r t  f a i l e d  t o  a d d r e s s  t h i s  
i s s u e  a n d  i n s t e a d  m i s c h a r a c t e r i z e d  p e t i t i o n e r ' s  a r g u m e n t  a s  b e i n g  t h e r e  
was n o  i n d e p e n d e n t  e v i d e n c e  o f  t h e  l l d e f e n d a n t ' s  p a r t i c i p a t i o n  i n  t h e  
c o n s p i r a ~ y . ' ~  Romani  a t  2 .  

4The  Romani c o u r t  n o t e s  t h a t  t h e  c o n s p i r a t o r  t e s t i m o n y  was 
c o n f l i c t i n g .  Romani  a t  l , l n . 1 , 4 , n . 4 , 5 .  

5Roman i  j u s t i f i e s  i t ' s  d i s r e g a r d  o f  p r e c e d e n t  b y  a r g u i n g  t h a t  i t  
f o l l o w s  B o u r j a i l y  v .  U . S . ,  483  U . S .  - 1 0 7  S . C t .  2775 ,97  L . E d .  2 d  144  
( 1 9 8 7 ) .  B o u r j a i l y  h e l d  t h a t  ''a c o u r t  m u s t  h a v e  some i n d e p e n d e n t  p r o o f ,  
b u t  i t  c o u l d  a l s o  l o o k  a t  t h e  h e a r s a y  s t a t e m e n t s  p r o v i d e d  i n  r e a c h i n g  
i t ' s  p r e l i m i n a r y  d e t e r m i n a t i o n . "  Romani  a t  1 0 .  The c o u r t  r e a s o n e d  t h a t  

5 



holding in wriklod. 

The court i n  M noted that the quantum of inaependent evidence 

required t o  determine the admissibility of co-conspirator statements is 

conflicting. Briklod and Tresvant also note that there is no coxxxmsus 

on the quantum of proof needed to admit co-consphtor statements. Id. 

a t  740 n.lO. 

Romani obsewes that Saavedra v. State,  421 So.2d 725 (Fla. 4th DCA 

1982), did not address the quantum of proof that s h a d  be applied by a 

court in a prelhhaq determination of admissibility of co-conspirator 

statements but that Vhis issue was addressed by the Second D i s t r i c t  

Court, in State v. Morales, 460 So.2d 410 (Fla. 2d DCA 1984). The court 

inFbmanl ' rejected the %ubstantial evidence standard" of Morales and 

i n s a d  held that the independent evidence must be established by a 

ftpreponderance of the evidences. Ramani a t  9. The court in RasMni 

b e c a u s e  B o u r j a i l y  i n t e r p r e t e d  t h e  F e d e r a l  R u l e s  o f  E v i d e n c e  a n d  t h e  
F l o r i d a  R u l e s  o f  E v i d e n c e  w e r e  p a t t e r n e d  a f t e r  t h e  F e d e r a l  R u l e s  o f  
E v i d e n c e ,  s i n c e  l o n o  F l o r i d a  c a s e s  h a v e  h a d  a n  o p p o r t u n i t y  t o  c o n s t r u e  
t h i s  d i f f e r e n c e  b e t w e e n  t h e  F e d e r a l  a n d  F l o r i d a  R u l e s  o f  E v i d e n c e " ,  
B o u r j a i l y l s  i n t e r p r e t a t i o n  o f  F e d e r a l  R u l e  o f  E v i d e n c e  a p p l i e s  t o  t h e  

F i r s t ,  F l o r i d a  R u l e s  o f  E v i d e n c e .  T h i s  r e a s o n i n g  i s  f a l l a c i o u s .  
F 1 a . S t a t .  9 0 . 8 0 3 ( 1 8 ) ( e )  s p e c i f i c a l l y  r e q u i r e s  " i n d e p e n d e n t  e v i d e n c e n 8  
b e f o r e  t h e  a d m i s s i b i l i t y  o f  c o - c o n s p i r a t o r  s t a t e m e n t s  u n l i k e  F e d . R . E v i d .  
8 0 1 ( d ) ( 2 ) ( e ) .  S e c o n d l y ,  B o u r j a i l y  r e l i e s  o n  Fed .R .Ev id .  1 0 4 ( a )  w h i c h  
s p e c i f i c a l l y  a l l o w s  t h e  c o u r t  t o  c o n s i d e r  h e a r s a y  e v i d e n c e  i n  m a k i n g  
p r e l i m i n a r y  d e t e r m i n a t i o n s  o f  a d m i s s i b i l i t y .  The F l o r i d a  E v i d e n c e  Code 
a g a i n  c o n t a i n s  n o  c o r r e s p o n d i n g  p r o v i s i o n .  

6 



notes a conflict when it states that "the correctness of the Morales and 

Saavedra holdings have ncw been called into question11. ?he court holds 

that 

III. 

(Fla. 5th DCA 1987) ; Wells v. State, 492 So.2d 712 (Fla. 1st DCA 1986). 

The court in Ramani held that the hearsay w i t h i n  hearsay statements 

that transpired after the death of Dr. DeMola w e r e  during the course and 

i n  furtherance of the conspiracy. Ramani a t  13-14. This holding 

conflicts with Moore in which the court held that Vhe statements made by 

co-consphtors after ccarrpletion of the crime, hence after the conspir- 

acy, do not met the statutory mqakments that such statements be, to  

be admbsible, must be made during the course and in furtherance of the 

conspiracy'@*. Id. a t  924. In W e l l s  the court held that Vhese state- 

ments were made after the criminal acts which were  the object of the 

conspiracy had ocwrred*I and are therefore inadmissible. Id. a t  719. 

The court in W e l l s  further held that "(s)tatawnts made which tend 

t o  shield '-nspiratorsl after the objective of the conspiracy is 

complete do not give rise t o  an additional conspiracy to cmer up the 

% h e  Romani c o u r t  a l s o  n o t e d  a c o n f l i c t  w i t h  o t h e r  c o u r t s  when i t  

s t a t e d  ' ( w ) h e t h e r  a j u d g e ,  a j u r y ,  o r  b o t h  s h o u l d  make t h e s e  d e t e r m i n a -  
t i o n s  w a s  a l s o  u n c l e a r . I l  Romani a t  6 .  The c o u r t  i n  Romani  h e l d  t h a t  t h e  
j u d g e  s h o u l d  make t h e  d e t e r m i n a t i o n  o f  a d m i s s i b i l i t y .  Romani  a t  1 1 .  T h i s  
h o l d i n g  c o n f l i c t s  w i t h  t h e  t e x t  o f  F 1 a . S t a t .  9 0 . 8 0 3 ( 1 8 ) ( e )  t h a t  " t h e  
c o u r t  s h a l l  i n s t r u c t  t h e  j u r y  t h a t  t h e  c o n s p i r a c y  i t s e l f  ... b e f o r e  
e v i d e n c e  i s  admi  t t e d .  . ' I .  

7 



OricJiIXil crime.lI Id. at 719. Thus the 'Ihird District Court's rationale 

inRananl that there was an additional conspiracy after the death of Dr. ' 

-la for payment conflicts with Wells besides bekg unsup~~rted by the 

evidence. 

This court has jurisdiction when a District Cmrt expmssly con- 

strues the U.S. Constitution. S t a t e  v. Glosson, 462 So.2d 1082 (Fla. 

1985); See Brcrward Cauntv v. LaRosa, 505 So.2d 422 (Fla. 1987).7 

The court in Romani held that l%en the evidence sought to be ad- 

mitted falls within one of the firmly rooted hearsay exceptions, as is 

the case with the co-conspirator exception, the need to Mependently 

establish the reliability of the evidence is also not required." 

at 14. 

M 

The court held that tlfollawhg Boun 'aily, we reject defendant's 

confrontation clause aqumenLt8 Id. at 14. The courtls holding in 

Ramani that hearsay statemnts that satisfy Boun 'aily for the adhnissi- 

bility of co-conspirator statemnts also automatically satisfy the 

confrontation clause, conflicts with this cart's ruling in Nelson v. 

S t a t e ,  490 So.2d 32 (Fla. 1986); Hall v. State,  381 So.2d 683 (Fla. 

1978). See dlso Mims v. State, 367 So.2d 706 (Fla. lst DCA 1979) ; H a m  

v. State,, 502 So.2d 507 (Fla. 1st DCA 1987); Molina v. State, 406 So.2d 

57 (Fla. 3d DCA 1981) and Postell v. State,  398 So.2d 851 (Fla. 3d DCA 

1981). 

7Romani s p e c i f i c a l l y  d e c l a r e s  F l a . S t a t .  9 0 . 8 0 3 ( 1 8 ) ( e )  v a l i d ,  i n  t h a t  
h e a r s a y  w h i c h  s a t i s f i e s  t h i s  s t a t u t e  b y  d e f i n i t i o n  s a t i s f i e s  a c o n s t i t u -  
t i o n a l  c h a l l e n g e  t o  i t s  a d m i s s i b i l i t y  b y  t h e  c o n f r o n t a t i o n  c l a u s e .  T h i s  
a l s o  c o n f e r s  j u r i s d i c t i o n  on t h i s  c o u r t .  F 1 a . R . A p p . P .  9 0 3 0 ( a ) ( 2 ) ( A ) ( i ) ( i i ) .  
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In Nelson the court held that 'Ithe admission of a confession of a 

co-defendant who does not take the stand deprives the defendant of his 

rights under the sixth amendmnt confrontation clause.g' Id. at 34. 

Similarly in Hallv. State, 381 So.d 683 (Fla. 1978) this court held that 

the admission of statements made by a mefendant who was tried separ- 

ately froan appellant violated the defendant's right to confrontation. 

see HaYnes v. State, 502 So.2d 507 (Fla. Ist DCA 1987); M h s  v. State,  

367 So.2d 706 (Fla. 1st DCA 1979). 

There is also a conflict as to the standard to be applied to a 

violation of a defendant's right to confront witnesses. Chqnre priestly 

v. State, 450 So.2d 289 (Fla. 4th DCA 1984) (ggError must be devastating 

or critical to reqUire reversalgg); Molina v. State, 406 So.2d 57 (Fla. 3d 

DCA 1981) (Hearsay testimony %amfully affected defendantls trialgg); 

postell v. State, 398 So.2d 851 (Fla. 3d DCA 1981) (Admission of Hearsay 

testimony gg(s)ubstantially affected defendant's right to a fair trial"). 

axc.uEIm 

Rre 'Ihird District caurt of Appeal does not have the authority to 

disregard over fifty year of precelent established by this court. The 

District Court of Appeal had an obligation to follow the precedent of 

this Couzrt. If the District Court of Appeal believed that this courtgs 

precedent needed to be re-examined because of Baun 'aily, it should have 

certified these issues to this court as being in conflict or of great 

public jmprtance. 

petitioner requests that this court exercise its discretionary 

authority and hear this case on its merits. The issues in this case are 

vital to dl1 criminal proceedings . A larye percentage of criminal 

9 



prosecutions in this state will be affected by the confusion caused by 

Romani. 

€&xpCtfully Lsllhlitted, 

By: 

day of w, 1988 to: Michael J. Neimand, Esq. ,  Office of the 

Attorney General, Department of Legal Affairs, 401 N.W. 2nd A vm e,  Suite 

820, Miami, Florida 33128. 

H?ADLE!ZR. STARK 
Attorney for Appellant, Petitioner 
Executive Plaza, !Suite 700 
3050 Biscayne Boulevard 
Miami, Florida 33137 
(305) 573-8327 

BY: 
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