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STATEMENT OF THE CASE AND FACTS 

T h i s  ca se  a r r i v e s  h e r e  o n  a c e r t i f i e d  q u e s t i o n  o f  g r e a t  

p u b l i c  i m p o r t a n c e  f r o i n  t n e  D i s t r i c t  C o u r t  o f  Appeal ,  F o u r t h  

D i s t r i c t ,  r e g a r d i n g  t h e  p r o p r i e t y  o f  a d e p a r t u r e  s e n t e n c e  i n  

a g g r a v a t i o n  u p o n  a r e v o c a t i o n  o f  p r o b a t i o n .  B e l l  v .  S t a t e ,  1 3  

F.L.W. 1 7 5 7  ( F l a .  4 t h  DCA J u l y  2 7 ,  1 9 8 8 )  (Appendix  - 5 ) .  P e t i -  

t i o n e r  was i n i t i a l l y  c h a r g e d  b y  i n f o r m a t i o n  w i t h  a g g r a v a t e d  

b a t t e r y  o f  C h a r l e s  L a n c a s t e r  by c u t t i n g  h i s  l e f t  ear i n  h a l f  o n  

O c t o b e r  1 5 ,  1986 (R-769-770) .  P e t i t i o n e r  e n t e r e d  a n e g o t i a t e d  

p l e a  a n d  r e c e i v e d  a s e n t e n c e  o f  18 months p r o b a t i o n ,  t h o u g h  h i s  

r ecommended  r a n g e  u n d e r  t h e  g u i d e l i n e s  was 1 2  t o  3 0  m o n t h s  

i n c a r c e r a t i o n  (R-780-781).  T h i s  p r o b a t i o n  commenced o n  F e b r u a r y  

1 9 ,  1987 (R-784) .  

On S e p t e m b e r  1 4 ,  1 9 8 7 ,  a n  a f f i d a v i t  o f  v i o l a t i o n  o f  p roba -  

t i o n  was f i l e d  a l l e g i n g  t h a t  p e t i t i o n e r  c o m m i t t e d  t w o  t e c h n i c a l  

v i o l a t i o n s  i n  t h a t  h e  f a i l e d  t o  r e p o r t  a n d  f a i l e d  t o  p a y  t h e  

costs o f  s u p e r v i s i o n  a n d  t h a t  h e  d i d  c o m m i t  t h e  o f f e n s e s  of  f i r s t  

d e g r e e  murde r ,  a r s o n  a n d  a t t e m p t e d  murder  on May 3 ,  1987  (R-786) .  

B e f o r e  p e t i t i o n e r ' s  m u r d e r  t r i a l  i n  November o f  1 9 8 7 ,  h e  

s t i p u l a t e d  t h a t  t h e  f a c t s  a t  t r i a l  c o u l d  c o n s t i t u t e  h i s  v i o l a t i o n  

o f  p r o b a t i o n  h e a r i n g  (R-782) .  A l though  p e t i t i o n e r  was i n i t i a l l y  

p l a c e d  o n  p r o b a t i o n  by  J u d g e  F i n e ,  p e t i t i o n e r  a g r e e d  t o  h a v e  h i s  

p r o b a t i o n  case t r a n s f e r r e d  t o  J u d g e  M o u n t s ,  who was t o  h e a r  t h e  

t r i a l  o f  t h e  murder  a n d  a r s o n  case (R-729) .  P e t i t i o n e r ' s  t r i a l  
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commenced on  November 9 ,  1987 ,  and  o n  November 1 7 ,  1987 ,  t h e  j u r y  

a n n o u n c e d  t h a t  t h e y  were h o p e l e s s l y  d e a d l o c k e d  a n d  t h e y  were 

d i s c h a r g e d  (R-714,725) .  

On D e c e m b e r  2 2 ,  1 9 8 7 ,  a t  a v i o l a t i o n  of p r o b a t i o n  h e a r i n g  

p e t i t i o n e r  a d m i t t e d  t h e  t e c h n i c a l s ,  t h a t  he  f a i l e d  t o  r epor t  a n d  

t o  p a y  t h e  c o s t s .  T h e  c o u r t  found  t h a t  p e t i t i o n e r  had v i o l a t e d  

c o n d i t i o n  three of h i s  p r o b a t i o n  b u t  found  t h a t  t h e  e v i d e n c e  o n l y  

s u s t a i n e d  a c h a r g e  o f  s e c o n d  d e g r e e  murder  (R-730) .  The  c o u r t  

g r a n t e d  p e t i t i o n e r  a c o n t i n u a n c e  b e c a u s e  t h e  c o u r t  w a s  i n c l i n e d  

t o  a g r e e  w i t h  t h e  s t a t e ' s  a r g u m e n t  t o  e x c e e d  t h e  s e n t e n c i n g  

g u i d e l i n e s  r a n g e  d u e  t o  t h e  n a t u r e  o f  v i o l e n c e  commit ted  b y  

p e t i t i o n e r  a s  t h e  b a s i s  f o r  t h e  v i o l a t i o n  of p r o b a t i o n .  P e t i -  

t i o n e r  a r g u e d  t h a t  h i s  s e n t e n c e  u p o n  r e v o c a t i o n  of p r o b a t i o n  

c o u l d  n o t  be  a g g r a v a t e d  for  t h e  s u b s e q u e n t  o f f e n s e  of a r s o n  a n d  

murder  b e c a u s e  h e  had n o t  b e e n  c o n v i c t e d  of those  o f f e n s e s .  

On J a n u a r y  2 8 ,  1 9 8 8 ,  i n  a f u r t h e r  v i o l a t i o n  o f  p r o b a t i o n  

h e a r i n g ,  t h e  c o u r t  a g r e e d  w i t h  t h e  s t a t e ' s  a u t h o r i t y  a n d  d e t e r -  

m i n e d  t o  a g g r a v a t e  p e t i t i o n e r  f r o m  h i s  r ecommended  r a n g e  of 

two-and-a-half  t o  th ree -and-a -ha l f  y e a r s  a n d  s e n t e n c e d  p e t i t i o n e r  

t o  t h e  maximum p o s s i b l e  s e n t e n c e  of 1 5  y e a r s  i m p r i s o n m e n t  (R- 

7 5 5 ) .  

T h e  t r i a l  c o u r t  e n t e r e d  i t s  r e a s o n s  f o r  a g g r a v a t i o n  i n  

w r i t i n g  w h i c h  reci ted p e t i t i o n e r ' s  c h a r g e s  a n d  t h e  p r o c e e d i n g s ,  

t h a t  h i s  r ecommended  r a n g e  w i t h  t h e  o n e  c e l l  bump up f o r  v i o l a -  

t i o n  of p r o b a t i o n  was t w o - a n d - a - h a l f  t o  t h r e e - a n d - a - h a l f  y e a r s  

a n d  t h e n  sa id :  

- 2 -  



N o t w i t h s t a n d i n g ,  t h e  C o u r t  c a n n o t  i g n o r e  t h e  
v i o l e n c e  u s e d  i n  t h e  a c t  t h a t  c a u s e d  t h e  
v i o l a t i o n  of p r o b a t i o n .  The  e v i d e n c e  p r e s e n t e d  
by t h e  s t a t e  c o n v i n c e s  t h e  C o u r t  t h a t  t h e  a c t  
o f  s e t t i n g  f i r e  t o  a n  o c c u p i e d  t r a i l e r ,  knowing 
t h e  same t o  be occupied, a n d  c a u s i n g  t h e  d e a t h  
o f  o n e  p e r s o n  a n d  s e v e r e  b u r n s  t o  a n o t h e r ,  was 
o f  s u c h  a n a t u r e  a n d  t o  s u c h  a n  e x t r e m e  a s  t o  
p r o v i d e  c l e a r  and  c o n v i n c i n g  r e a s o n s  t o  depart  
f rom t h e  g u i d e l i n e s .  

I n  a d d i t i o n ,  I h a v e  c o n s i d e r e d  t h e  f a c t s  of 
t h i s  case, t h e  o r i g i n a l  86-10493. T h a t  case is  
e x t r e m e l y  v i o l e n t  a n d  s h o c k i n g .  I t  f a r  e x c e e d s  
t h e  norm. 

(R-792-793).  

P e t i t i o n e r  t i m e l y  a p p e a l e d .  Before p e t i t i o n e r ' s  b r i e f  was 

d u e  t o  be f i l e d ,  a t  p e t i t i o n e r ' s  s e c o n d  t r i a l  f o r  t h e  a r s o n ,  

f i rs t  d e g r e e  murder  a n d  a t t e m p t e d  f i r s t  d e g r e e  murde r ,  p e t i t i o n e r  

was a c q u i t t e d  b y  t h e  j u r y  a n d  a j u d g m e n t  o f  n o t  g u i l t y  was 

e n t e r e d  o n  March 2 2 ,  1 9 8 8  ( A p p e n d i x  - 4 ) .  P e t i t i o n e r  r e q u e s t e d  

a n d  t h e  d i s t r i c t  c o u r t  allowed t h e  appel la te  record t o  be s u p p l e -  

m e n t e d  t o  d e m o n s t r a t e  t h a t  p e t i t i o n e r  had  been  a c q u i t t e d  o n  t h e  

u n d e r l y i n g  o f f e n s e  fo r  t h e  v i o l a t i o n  of p r o b a t i o n .  ( A p p e n d i x  - 
2-31. 

P e t i t i o n e r  c o n t e n d e d  i n  t h e  Dis t r ic t  C o u r t  o f  Appeal, F o u r t h  

D i s t r i c t ,  t h a t  t h e  t r i a l  c o u r t  e r r o n e o u s l y  imposed a d e p a r t u r e  

s e n t e n c e  b a s e d  o n  t h e  f a c t s  a n d  c i r c u m s t a n c e s  s u r r o u n d i n g  a 

c r i m i n a l  o f f e n s e  of which t h e  p e t i t i o n e r  had n o t  b e e n  c o n v i c t e d  

a n d  a d d i t i o n a l l y ,  t h a t  s u c h  a g g r a v a t i o n  was u n w a r r a n t e d  u n d e r  

S c u r r y  v .  S t a t e ,  489  So .2d  2 5  ( F l a .  1 9 8 6 ) ,  b e c a u s e  p e t i t i o n e r  

had  i n  f ac t  b e e n  a c q u i t t e d  of t h e  u n d e r l y i n g  o f f e n s e .  



I n  a d e c i s i o n  rendered on J u l y  2 7 ,  1988 ,  t h e  d i s t r i c t  cour t  

a f f i r m e d  per c u r i a m  b u t  a d d i t i o n a l l y  c e r t i f i e d  t h e  same q u e s t i o n  

of g r e a t  p u b l i c  impor t ance  a s  i t  d i d  i n  L a m b e r t  v. S t a t e ,  517 

So.2d 133  ( F l a .  4 t h  DCA 1 9 8 7 ) ,  r ev i ew g r a n t e d ,  C a s e  No. 7 1 ,  890.  

The q u e s t i o n  is: 

WHERE A T R I A L  J U D G E  F I N D S  THAT THE UNDERLYING 
REASONS FOR V I O L A T I O N  O F  P R O B A T I O N  C O N S T I T U T E  
MORE THAN A M I N O R  I N F R A C T I O N  AND A R E  SUFFI -  
C I E N T L Y  E G R E G I O U S ,  MAY HE D E P A R T  FROM T H E  
P R E S U M P T I V E  G U I D E L I N E S  RANGE AND I M P O S E  AN 
A P P R O P R I A T E  SENTENCE W I T H I N  THE STATUTORY L I M I T  
EVEN THOUGH THE DEFENDANT HAS NOT BEEN "CONVIC- 
T E D "  O F  T H E  C R I M E S  WHICH T H E  T R I A L  J U D G E  
CONCLUDED C O N S T I T U T E D  A V I O L A T I O N  O F  H I S  
PROBATION. 

( A p p e n d i x  - 5 - 6 ) .  

P e t i t i o n e r  t i m e l y  f i l e d  h i s  n o t i c e  i n v o k i n g  t h e  j u r i s d i c t i o n  

of t h i s  C o u r t  a n d  t h i s  C o u r t  s e t  t h e  b r i e f i n g  s c h e d u l e .  T h i s  

b r i e f  follows. 
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SUMMARY OF ARGUMENT 

F l o r i d a  R u l e  of C r i m i n a l  P r o c e d u r e  3 . 7 0 1 ( d ) ( 1 4 )  r e q u i r e s  

t h a t  s e n t e n c i n g  f o l l o w i n g  p r o b a t i o n  r e v o c a t i o n  be " i n  a c c o r d a n c e  

w i t h  t h e  g u i d e l i n e s . "  Case l a w  u n d e r  t h e  g u i d e l i n e s  r e q u i r e s  

t h a t  t h e  f a c t s  s u p p o r t i n g  a r e a s o n  f o r  d e p a r t u r e  m u s t  b e  e s t a b -  

l i s h e d  beyond a r e a s o n a b l e  d o u b t  a n d  i f  i t  encompasses  a crime, a 

c o n v i c t i o n  must  be o b t a i n e d .  F l o r i d a  R u l e s  of C r i m i n a l  P r o c e d u r e  

3 . 7 0 1 ( d )  (11). S e n t e n c i n g  u p o n  r e v o c a t i o n  of p r o b a t i o n  s h o u l d  

n o t  be exempted from t h e s e  g u i d e l i n e  p r i n c i p l e s .  

N o t  o n l y  was p e t i t i o n e r  n o t  c o n v i c t e d  o f  t h e  u n d e r l y i n g  

o f f e n s e  o n  which  t h e  v i o l a t i o n  o f  p r o b a t i o n  is based, b u t  h e  h a s  

b e e n  a c q u i t t e d  of t h a t  o f f e n s e .  F lo r ida  l a w  r e c o g n i z e s  t h a t  it is  

r e p u g n a n t  t o  f a i r  p l a y  a n d  f u n d a m e n t a l  f a i r n e s s  t o  a l l o w  t h e  

p r o s e c u t i o n  t o  u s e  a g a i n s t  t h e  d e f e n d a n t  e i t h e r  a t  t r i a l  o r  

s e n t e n c i n g  f a c t s  of a c r i m i n a l  o f f e n s e  of w h i c h  h e  h a s  b e e n  

a c q u i t t e d .  T h e s e  p r i n c i p l e s  of f u n d a m e n t a l  f a i r n e s s  a p p l y  t o  t h e  

c i r c u m s t a n c e s  of the p r e s e n t  case so t h a t  p e t i t i o n e r ' s  s e n t e n c e  

upon r e v o c a t i o n  o f  p r o b a t i o n  may n o t  b e  a g g r a v a t e d  b a s e d  on  f a c t s  

o f  which  h e  i s  a c q u i t t e d .  
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ARGUMENT 

POINT ON APPEAL 

WHETHER A D E P A R T U R E  SENTENCE I N  AGGRAVATION 
U P O N  A REVOCATION O F  P R O B A T I O N  MAY B E  B A S E D  
UPON FACTUAL CIRCUMSTANCES OF THE PROBATION 
V I O L A T I O N  WHERE THE D E F E N D A N T  I S  A C Q U I T T E D  OF 
THE SUBSTANTIVE CRIME ON W H I C H  THE VIOLATION OF 
PROBATION I S  BASED. 

T h i s  c a se  a r r i v e s  he re  o n  t h e  same c e r t i f i e d  q u e s t i o n  now 

be fo re  t h i s  C o u r t  i n  Lamber t  v .  S t a t e ,  517 So.2d 1 3 3  ( F l a .  4 t h  

DCA 1 9 8 7 ) ,  Supreme C o u r t  Case N o .  71 ,890 ,  a n d  Young v. S t a t e ,  519 

S o . 2 d  7 1 9  ( F l a .  5 t h  DCA 1 9 8 8 ) ,  S u p r e m e  C o u r t  Case N o .  72 ,047 ,  

a s k i n g  i f  e g r e g i o u s  c i r c u m s t a n c e s  s u r r o u n d i n g  a n  u n d e r l y i n g  

r e a s o n  f o r  v i o l a t i o n  of p r o b a t i o n  c o u l d  j u s t i f y  a d e p a r t u r e  i n  

a g g r a v a t i o n  o f  t h e  o r i g i n a l  o f f e n s e  e v e n  though  t h e  d e f e n d a n t  had 

n o t  b e e n  c o n v i c t e d  o f  t h e  u n d e r l y i n g  o f f e n s e .  T h e  same l e g a l  

q u e s t i o n  i s  a l s o  p r e s e n t e d  o n  t h e  s t a t e ' s  p e t i t i o n  b e c a u s e  of 

d i r e c t  a n d  e x p r e s s  c o n f l i c t  i n  T u t h i l l  v .  S t a t e ,  518 So.2d 1300 

( F l a .  3d DCA 1 9 7 7 ) ,  Supreme C o u r t  Case N o .  72 ,096 .  

However, t h e r e  is  o n e  remarkable f a c t u a l  a n d  l e g a l  d i f f e r -  

e n c e  b e t w e e n  p e t i t i o n e r ' s  c a se  a n d  those cases. P e t i t i o n e r  was 

n o t  m e r e l y  " n o t  c o n v i c t e d "  of t h e  cr imes w h i c h  t h e  t r i a l  c o u r t  

c o n c l u d e d  c o n s t i t u t e d  a v i o l a t i o n  of p r o b a t i o n .  R a t h e r ,  pe t i -  

t i o n e r  h a s  b e e n  p o s i t i v e l y  f o u n d  " N O T  G U I L T Y , "  a c q u i t t e d  b y  a 

j u r y  o f  h i s  p e e r s  f o r  t h e  f a c t u a l  c i r c u m s t a n c e s  of a r s o n  a n d  

f i r s t  d e g r e e  murde r ,  which  were t h e  u n d e r l y i n g  o f f e n s e s  t h a t  t h e  

t r i a l  c o u r t  f o u n d  so e g r e g i o u s  a s  t o  j u s t i f y  a d e p a r t u r e  s e n t e n c e  

o n  t h e  o r i g i n a l  o f f e n s e  of a g g r a v a t e d  b a t t e r y  upon r e v o c a t i o n  o f  
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p r o b a t i o n .  F l o r i d a  l a w  r e c o g n i z e s  t h e  f u n d a m e n t a l  d i f f e r e n c e  

be tween  a n  a c q u i t t a l  a n d  a n o l l e  prosse for  p u r p o s e s  o f  d e t e r m i n -  

i n g  w h e t h e r  t h e  s t a t e  may make a n y  f u r t h e r  u s e  o f  f a c t s  u n d e r l y -  

i n g  a c h a r g e  w h i c h  h a s  n o t  b e e n  p r o v e n .  H o l l a n d  v.  S t a t e ,  466 

So .2d  207  ( F l a .  1 9 8 5 ) .  Use of a c q u i t t e d  f a c t s  a r e  barred b u t  

where  a d e f e n d a n t  h a s  b e e n  c h a r g e d  w i t h  a co l l a t e ra l  o f f e n s e  a n d  

s u b s e q u e n t l y  t h e  c h a r g e s  a r e  d ropped ,  t h e r e  i s  n o  f u n d a m e n t a l  

u n f a i r n e s s  i n  u s i n g  t h e  f a c t s  of t h a t  n o l l e  prosse c h a r g e  c o l l a -  

t e r a l l y  a g a i n s t  t h e  d e f e n d a n t .  

Here, t h e  t r i a l  j u d g e  made a d e c i s i o n  t o  impose a more 

s e v e r e  s e n t e n c e  upon p e t i t i o n e r  fo r  a r e a s o n  premised o n  a " f a c t "  

t h a t  a j u r y  s p e c i f i c a l l y  f o u n d  n o t  p r o v e n  b e y o n d  a r e a s o n a b l e  

d o u b t .  I n  S t a t e  V. Mischler, 488 So.2d 523 ,525  ( F l a .  1 9 8 6 ) ,  t h i s  

C o u r t  d e c l a r e d  t h a t  i n  o r d e r  t o  s u p p o r t  a d e p a r t u r e  w i t h  "clear  

and  c o n v i n c i n g  r e a s o n s , "  " t h e  f a c t s  s u p p o r t i n g  t h e  r e a s o n s "  m u s t  

" b e  c r e d i b l e  a n d  p r o v e n  b e y o n d  a r e a s o n a b l e  d o u b t . "  E l s e w h e r e ,  

t h i s  C o u r t  h a s  said t h a t  i t  is  r e p u g n a n t  t o  n o t i o n s  of f a i r  p l a y  

t o  a l l o w  t h e  p r o s e c u t i o n  t o  u s e  e v i d e n c e  a g a i n s t  t h e  d e f e n d a n t  

when t h e  p r o s e c u t i o n  h a s  b e e n  u n a b l e  t o  p e r s u a d e  a j u r y  of t h e  

d e f e n d a n t ' s  g u i l t  o n  t h o s e  f a c t s .  H o l l a n d  v. S t a t e ,  4 6 6  So.2d 

207 ( F l a .  1 9 8 5 ) .  T h e  d e c i s i o n  t o  a g g r a v a t e  p e t i t i o n e r ' s  s e n t e n c e  

does n o t  comport w i t h  t hese  s t a n d a r d s  of f u n d a m e n t a l  f a i r n e s s  n o r  

t h e  p r i n c i p l e s  app l i cab le  t o  s e n t e n c i n g  g u i d e l i n e s  d e p a r t u r e .  A 

t r i a l  j u d g e  may n o t  d e p a r t  i n  a g g r a v a t i o n  b a s e d  o n  a f a c t  f o r  

w h i c h  t h e  d e f e n d a n t  i s  a c q u i t t e d  b e c a u s e  it v i o l a t e s  t h e  pros- 

c r i p t i o n  of F l o r i d a  R u l e s  of C r i m i n a l  P r o c e d u r e  3 . 7 0 1 ( d ) ( l l )  

a g a i n s t  d e p a r t u r e  b a s e d  on  f a c t o r s  f o r  which  c o n v i c t i o n s  a r e  n o t  
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o b t a i n e d .  S c u r r y  v. S t a t e ,  489 So.2d 25 ,28  ( F l a .  1986 ) , J o h n s o n  

V .  S t a t e ,  517 So.2d 792 ( F l a .  3d DCA 1 9 8 8 ) ,  B u l g e r  v .  S t a t e ,  509 

S o . 2 d  1 2 6 9  ( F l a .  1s t  DCA 1 9 8 7 ) .  Where  t h e  d e f e n d a n t  h a s  b e e n  

a c q u i t t e d  o f  u n d e r l y i n g  c h a r g e s ,  no  d e p a r t u r e  upon a v i o l a t i o n  o f  

p r o b a t i o n  i s  a l l o w e d .  R o y e r  v .  S t a t e ,  488 So.2d 649 ( F l a .  5 t h  

DCA 1 9 8 6 ) .  

F l o r i d a  l a w  g i v e s  s p e c i a l  s i g n i f i c a n c e  t o  a c q u i t t e d  f a c t s  

a n d  f i r m l y  h o l d s  t h a t  t h e y  may n o t  b e  e m p l o y e d  a g a i n s t  t h e  

d e f e n d a n t  e i t h e r  c o l l a t e r a l l y  a t  t r i a l ,  S t a t e  V .  P e r k i n s ,  349 

So .2d  1 6 1  ( F l a .  1 9 7 7 ) ,  n o r  f o r  purposes  o f  s e n t e n c i n g ,  Owen V .  

S t a t e ,  4 4 1  So.2d 1111 ( F l a .  3d DCA 1 9 8 3 ) ,  F l e t c h e r  v. S t a t e ,  457 

So .2d  5 7 0  ( F l a .  5 t h  DCA 1 9 8 4 ) ,  Royer  v. S t a t e ,  s u p r a .  S c u r r y  v.  

S t a t e ,  s u p r a .  C o n s t i t u t i o n a l l y ,  a d e f e n d a n t  s h o u l d  n o t  b e  

p u n i s h e d  ( s e n t e n c e d )  f o r  c o n d u c t  f o r  which  h e  h a s  b e e n  a c q u i t t e d ,  

n o t  e v e n  by c o n s i d e r a t i o n  of a n  a c q u i t t e d  f a c t  i n  i m p o s i n g  a n  

enhanced  s e n t e n c e  on a separate  mat ter ,  F l e t c h e r  v. S t a t e ,  s u p r a .  

A l t h o u g h  a j u d g e ' s  v i ew o f  t h e  e v i d e n c e  may b e  e n t i r e l y  correct,  

h e  is  n o t  f r e e  t o  d i s r e g a r d  a j u r y ' s  f i n d i n g  e v e n  f o r  p u r p o s e s  o f  

s e n t e n c i n g .  Owen V. S t a t e ,  s u p r a  a t  113. 

T h e  q u e s t i o n  he re  i s  n o t  i f  p r o b a t i o n  may b e  r e v o k e d  f o r  

c r i m i n a l  c o n d u c t  on  which t h e  d e f e n d a n t  i s  a c q u i t t e d  b y  a j u r y .  

C e r t a i n l y ,  r e v o c a t i o n  o n  a c q u i t t e d  f a c t s  is p e r m i s s i b l e .  R u s s  v. 

S t a t e ,  313 S o . 2 d  7 5 8  ( F l a .  1 9 7 5 ) .  T h i s  case i n v o l v e s  t h e  funda-  

m e n t a l l y  d i s c r e t e  i s s u e  o f  what s e n t e n c e  s h o u l d  b e  imposed o n  t h e  

o r i g i n a l  o f f e n s e  upon r e v o c a t i o n  and  w h e t h e r  s u c h  s e n t e n c e  m u s t  
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c o m p l y  w i t h  u n i f o r m  s t a n d a r d s  a p p l i c a b l e  t o  a n y  other  s e n t e n c e  

u n d e r  t h e  g u i d e l i n e s  a n d  f u n d a m e n t a l  p r i n c i p l e s  of f a i r  p l a y  

r e g a r d i n g  u s e  o f  a c q u i t t e d  f a c t s .  

S e n t e n c e s  imposed upon f e l o n y  o f f e n d e r s  whose p r o b a t i o n  has 

been  r evoked  a r e  n o t  exempt  from t h e  g u i d e l i n e s  scheme.  F l o r i d a  

R u l e s  of C r i m i n a l  P r o c e d u r e  3 . 7 0 1 ( d )  ( 1 4 ) ,  S t a t e  V. P e n t a u d e ,  500 

So.2d 526 ( F l a .  1 9 8 7 ) .  I n  t h a t  case t h i s  C o u r t  r e c o g n i z e d  t h a t  a 

t r i a l  c o u r t  may i n c r e a s e  t h e  s e n t e n c e  t o  t h e  n e x t  h i g h e r  recom- 

mended c e l l  based upon t h e  f ac t  of p r o b a t i o n  r e v o c a t i o n  and  t h a t ,  

a s  i n  e v e r y  g u i d e l i n e s  case, i t s  a u t h o r i t y  t o  impose a d e p a r t u r e  

s e n t e n c e  i s  n o t  p r o h i b i t e d .  T h i s  C o u r t  o b s e r v e d ,  however ,  t h a t  a 

d e p a r t u r e  f rom t h e  o n e  c e l l  i n c r e a s e d  r a n g e  i s  c i r c u m s c r i b e d  b y  

t h e  g o v e r n i n g  p r i n c i p l e ,  a p p l i c a b l e  t o  a l l  o t h e r  cases unde r  t h e  

g u i d e l i n e s ,  t h a t  "c lear  and  c o n v i n c i n g  r e a s o n s ' '  be  e s t a b l i s h e d .  

S t a t e  v. P e n t a u d e ,  s u p r a ,  500 So.2d a t  528. 

S e n t e n c i n g  f o l l o w i n g  p r o b a t i o n  r e v o c a t i o n  is  f o r  t h e  p u r p o s e  
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o f  impos ing  s e n t e n c e  u p o n  a d e f e n d a n t  f o r  t h e  o r i g i n a l  f e l o n y  

o f f e n s e  of w h i c h  h e  was c o n v i c t e d .  S e c t i o n  9 4 8 . 0 6 ( 1 ) ,  F l o r i d a  

S t a t u t e s  ( 1 9 8 5 ) .  A c c o r d i n g l y ,  s e n t e n c i n g  f o l l o w i n g  r e v o c a t i o n  is  

n o  d i f f e r e n t  t h a n  s e n t e n c i n g  i n  a n y  o t h e r  f e l o n y  case  a n d  i s  

g o v e r n e d  by t h e  g u i d e l i n e s  scheme. R u l e  3 . 7 0 1 ( d ) ( l 4 )  p u t s  t h e  

d e f e n d a n t  whose p r o b a t i o n  h a s  been  r evoked  i n  t h e  same s t e a d  a s  

a l l  other  d e f e n d a n t s  who h a v e  b e e n  a d j u d g e d  g u i l t y  of a f e l o n y  

a n d  a r e  f a c i n g  s e n t e n c i n g ,  w i t h  o n e  i m p o r t a n t  e x c e p t i o n .  T h e  

t r i a l  c o u r t  c a n ,  i n  i t s  d i s c r e t i o n  a n d  w i t h o u t  complying  w i t h  t h e  



r e s t r i c t i v e  r u l e s  r e g a r d i n g  d e p a r t u r e s ,  e x t e n d  t h e  recommended 

r a n g e  by o n e  ce l l  b e c a u s e  of t h e  d e f e n d a n t ' s  f a i l u r e  t o  a b i d e  b y  

t h e  cour t - imposed  terms of h i s  c o n d i t i o n a l  l i b e r t y .  

Under t h e  s e n t e n c i n g  g u i d e l i n e  s c h e m e ,  d e p a r t u r e  f r o m  t h e  

g u i d e l i n e s  a r e  p e r m i t t e d  b u t  t o  i n s u r e  t h e y  d o  n o t  u n d e r c u t  t h e  

c e n t r a l  g o a l  o f  u n i f o r m i t y  a n d  c o n s i s t e n c y  i n  s e n t e n c i n g ,  res- 

t r i c t i v e  r u l e s  r e g a r d i n g  d e p a r t u r e s  a p p l y .  S t a t e  v .  Mischler,  

s u p r a ,  H e n d r i x  v .  S t a t e ,  4 7 5  S o . 2 d  1 2 1 8  ( F l a .  1985), S c u r r y  v.  

S t a t e ,  s u p r a .  D e p a r t u r e s  t h o u g h  c i r c u m s c r i b e d  a r e  permit ted i n  

a l l  c a s e s  a n d  s e n t e n c i n g  u p o n  r e v o c a t i o n  o f  p r o b a t i o n  i s  n o  

d i f f e r e n t .  A s  r e c o g n i z e d  i n  S t a t e  v .  P e n t a u d e ,  s u p r a ,  t h e  

d e f e n d a n t ' s  c o n d u c t  d u r i n g  p r o b a t i o n  is  r e l e v a n t  t o  t h e  s e n t e n -  

c i n g  d e t e r m i n a t i o n .  T h u s ,  s u c h  f a c t o r s  i s  t h e  t i m i n g  of t h e  

v i o l a t i o n ,  i t s  u n d e r l y i n g  b a s i s ,  t h e  number o f  times p r o b a t i o n  

h a s  b e e n  v i o l a t e d  a n d  t h e  number  o f  c o n d i t i o n s  v i o l a t e d ,  a r e  

p e r t i n e n t  t o  t h e  s e n t e n c i n g  c o u r t ' s  a s s e s s m e n t  o f  t h e  d e f e n d a n t ' s  

character.  Id. .  500 So.2d a t  528. 

T h e s e  f a c t o r s  a r e  t h e  same a s  many o the r  f a c t o r s  which a r e  

c o n s i d e r e d  a t  a n y  S e n t e n c i n g  p r o c e e d i n g ,  w h e t h e r  i n i t i a l  o r  

p o s t - p r o b a t i o n  r e v o c a t i o n .  T h u s ,  t h e  t i m i n g  o f  o f f e n s e s  i n  

r e l a t i o n s h i p  t o  o n e  a n o t h e r  a n d / o r  i n  r e l a t i o n s h i p  t o  p r i o r  

r e l e a s e s  f r o m  i m p r i s o n m e n t ,  t h e  e s c a l a t i n g  p a t t e r n  of c r i m i n a l  

a c t i v i t y  a n d  t h e  n a t u r e  a n d  number of o f f e n s e s  commit ted s u b s e -  

q u e n t  t o  t h e  o f f e n s e  f o r  which s e n t e n c i n g  is  b e i n g  imposed ,  a r e  

c l e a r l y  r e l e v a n t  t o  a n  e v a l u a t i o n  of t h e  d e f e n d a n t ' s  c h a r a c t e r  

f o r  s e n t e n c i n g  p u r p o s e s .  A b s e n c e  of a c o n v i c t i o n  c a n n o t  be 

r e l e v a n t  t o  s e n t e n c i n g  a f t e r  p r o b a t i o n  r e v o c a t i o n  b u t ,  o n  t h e  
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o t h e r  h a n d ,  w h o l l y  i r r e l e v a n t  a n d  e x t r a n e o u s  t o  i n i t i a l  s e n t e n -  

c i n g .  C r i m i n a l  c o n d u c t  is  c l e a r l y  r e l e v a n t  t o  a l l  s e n t e n c i n g  b u t  

it c a n n o t  be c o n s i d e r e d  w i t h o u t  s a t i s f y i n g  t h e  r e q u i s i t e  s t a n d a r d  

o f  proof. S t a t e  v. Mischler, s u p r a ,  S t a t e  v. S c u r r y ,  s u p r a .  

A l t h o u g h  t h e s e  fac tors  may comprise v a l i d  d e p a r t u r e  r e a s o n s  

i n  t h e  abs t r ac t ,  b e f o r e  t h e y  may be  r e l i e d  u p o n  f o r  d e p a r t u r e ,  

proof of t h e  f a c t s  s u p p o r t i n g  t h e  r e a s o n s  m u s t  b e  e s t a b l i s h e d  

beyond a r e a s o n a b l e  d o u b t .  S t a t e  v.  Mischler, s u p r a  a n d ,  i f  t h e y  

e n c o m p a s s  a crime a c o n v i c t i o n  must  be o b t a i n e d .  F lor ida  R u l e s  

of C r i m i n a l  P r o c e d u r e  3 . 7 0 1 ( d )  (11). U s e  o f  t h e  r e a s o n a b l e  d o u b t  

s t a n d a r d  e n s u r e s  t h a t  e x t e n d e d  pun i shmen t  is  n o t  meted o u t  o n  t h e  

b a s i s  o f  i n s u f f i c i e n t l y - s u p p o r t e d  f a c t u a l  a l l e g a t i o n s .  I t  t h u s  

f o s t e r s  r e l i a b i l i t y  i n  a s e n t e n c i n g  process .  L i k e w i s e ,  t h e  

e x p r e s s  p r o h i b i t i o n  c o n t a i n e d  i n  t h e  committee n o t e  t o  R u l e  

3 . 7 0 1 ( d )  (11) a g a i n s t  d e p a r t u r e s  based upon a n  o f f e n s e  fo r  which  

no c o n v i c t i o n  h a s  b e e n  o b t a i n e d ,  p r e v e n t s  t h e  r e a c t i o n  of e x t e n -  

d e d  p u n i s h m e n t  on  t h e  bas i s  o f  c r i m i n a l  a c t i v i t y  a l l e g e d  b u t  n o t  

p r o v e d  b y  t h e  s t a t e .  S t a t e  v .  J a g g e r s ,  526  S o . 2 d  6 8 2  ( F l a .  

1 9 8 8 ) ;  S t a t e  v.  T y n e r ,  506 So.2d 405,406 ( F l a .  1 9 8 7 ) ;  W i l l i a m s  v. 

S t a t e ,  500 So.2d 501,502-503 ( F l a .  1 9 8 6 ) .  R e q u i r i n g  proof beyond 

a r e a s o n a b l e  d o u b t  a n d ,  where a c r i m i n a l  a c t i v i t y  is r e l i e d  upon, 

a c o n v i c t i o n ,  promotes u n i f o r m i t y  b e c a u s e  d e p a r t u r e s  a r e  d e t e r r e d  

u n l e s s  s o u n d l y  based .  T h i s  d e t e r r a n t  r a t i o n a l e  a p p l i e s  w i t h  

e q u a l  force t o  i n i t i a l  a n d  p r o b a t i o n  r e v o c a t i o n  s e n t e n c i n g .  

T h i s  p o i n t  h a s  b e e n  c o r r e c t l y  r e c o g n i z e d  i n  t h e  many deci- 

s i o n s  which  h a v e  h e l d  i n v a l i d  d e p a r t u r e s  based upon a d e f e n d a n t  

h a v i n g  v i o l a t e d  h i s  p r o b a t i o n  by t h e  commiss ion  o f  a s u b s t a n t i v e  
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o f f e n s e  w h e r e  t h e  r e q u i r e m e n t s  o f  R u l e  3 . 7 0 1 ( d )  (11)l a n d  S t a t e  

v .  M i s c h l e r ,  s u p r a ,  h a v e  n o t  b e e n  m e t .  - S e e  T u t h i l l  v. S t a t e ,  

s u p r a ;  E l d r i d g e  v. S t a t e ,  1 3  F.L.W. 1042 ( F l a .  5 t h  DCA A p r i l  28 ,  

1 9 8 8 ) ;  L e w i s  v .  S t a t e ,  510 So.2d 1089 ( F l a .  2d DCA 1 9 8 7 ) ;  W i l s o n  

v .  S t a t e ,  5 1 0  So.2d 1088 ( F l a .  2d DCA 1 9 8 7 ) ;  Roya l  v. S t a t e ,  508  

S o . 2 d  1 3 1 3  ( F l a .  2d DCA 1 9 8 7 ) ;  Henderson  v.  S t a t e ,  496 So.2d 965  

( F l a .  1st DCA 1 9 8 6 ) ;  R o y e r  v .  S t a t e ,  s u p r a ;  Mack v .  S t a t e ,  489 

S o . 2 d  2 0 5  ( F l a .  2d DCA 1 9 8 6 ) ;  F i s h e r  v .  S t a t e ,  489  So .2d  8 5 7  

( F l a .  1st  DCA 1 9 8 6 ) ;  F a b e l o  v .  S t a t e ,  488 So.2d 915 ( F l a .  2d DCA 

1 9 8 6 ) ;  M c C l a t c h i e  V .  S t a t e ,  482  So .2d  550 ( F l a .  4 t h  DCA 1 9 8 6 ) ;  

Hudson v.  S t a t e ,  504 So.2d 2 ( F l a .  2d DCA 1 9 8 6 ) ;  Weaver v .  S t a t e ,  

475 So.2d 1365  ( F l a .  2d DCA 1 9 8 5 ) .  
t 

Any c o n t e n t i o n  t h a t  t h e  p h r a s e  " f a c t o r s  r e l a t i n g  t o  t h e  
i n s t a n c e  o f f e n s e "  i n  R u l e  3 . 7 0 1 ( d ) ( l l )  i s  c o n f i n e d  t o  t h e  
o r i g i n a l  c h a r g e  f o r  which  s e n t e n c e  i s  b e i n g  imposed and  t h a t ,  
t h e r e f o r e ,  f a c t o r s  r e l a t i n g  t o  s u b s e q u e n t l y  c o m m i t t e d  o f f e n -  
s e s  a r e  n o t  embraced by t h e  p r o h i b i t i o n  o f  ( 3 ) ( 1 1 )  i s  i n c o r -  
rect .  S e e  T u t h i l l  v. S t a t e ,  518 So.2d 1300,1304 n.2 ( F l a .  3d 
DCA 1 9 8 7 )  ( S c h w a r t z ,  C . J . ,  d i s s e n t i n g ) .  The  committee n o t e  
t o  R u l e  3 . 7 0 1 ( d ) ( l l )  b r o a d l y  s e t s  f o r t h  t h a t  " [ t l h e  c o u r t  i s  
p r o h i b i t e d  f r o m  c o n s i d e r i n g  o f f e n s e s  fo r  which t h e  o f f e n d e r  
h a s  n o t  b e e n  c o n v i c t e d . "  T h e  committee n o t e s ,  o f  c o u r s e ,  
h a v e  b e e n  a d o p t e d  b y  t h i s  C o u r t  a s  p a r t  o f  t h e  o f f i c i a l  
s e n t e n c i n g  g u i d e l i n e s .  - S e e  T h e  F l o r i d a  Bar:  Amendment t o  
R u l e s  of C r i m i n a l  P r o c e d u r e ,  451  So.2d 824 ( F l a .  1 9 8 4 ) .  

I n  k e e p i n g  w i t h  t h i s  p r o h i b i t i o n ,  t h e  c o u r t s  h a v e  
r e p e a t e d l y  a p p l i e d  r u l e  3 . 7 0 1 ( d )  (11) t o  b a r  d e p a r t u r e s  b a s e d  
u p o n  a l l e g e d  c r i m i n a l  c o n d u c t  t h a t  d i d  n o t  r e s u l t  i n  conv ic -  
t i o n  where  t h e  c o n d u c t  w a s  d i s t i n c t  f r o m ,  a n d  a r o s e  s u b s e -  
q u e n t  t o ,  t h e  o f f e n s e  f o r  w h i c h  s e n t e n c e  i s  b e i n g  imposed. 
- S e e  W i l l i a m s  v. S t a t e ,  500 So.2d 501  ( F l a .  1 9 8 6 )  ( f a i l u r e  t o  
appea r  a t  s e n t e n c i n g ) ;  Rease v.  S t a t e ,  485 So.2d 5 ( F l a .  1st 
DCA 1 9 8 6 )  ( a t t e m p t e d  escape w h i l e  t r a n s p o r t e d  t o  s e n t e n c i n g  
h e a r i n g ) ;  McNealy v .  S t a t e ,  502 So.2d 54 ( F l a .  2d DCA 1 9 8 7 )  
( t h r e a t  t o  k i l l  a r r e s t i n g  o f f i c e r ) ;  G o n z a l e z  v. S t a t e ,  511  
S o . 2 d  7 0 3  ( F l a .  3d  DCA 1 9 8 7 )  ( v i o l e n t  a l t e r c a t i o n  w i t h  
c o u r t r o o m  o f f i c e r s  d u r i n g  s e n t e n c i n g ) ;  Nodal  v. S t a t e ,  524 
So.2d 476 ( F l a .  2a  DCA 1 9 8 8 )  ( d r u g  c h a r g e s  p e n d i n g  i n  a n o t h e r  
c o u n t y  a t  t i m e  of  s e n t e n c i n g  f o r  d r u g  o f f e n s e ) .  
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I n d e e d ,  t h e  F i f t h  D i s t r i c t ,  s u b s e q u e n t  t o  i t s  d e c i s i o n  i n  

Young v .  S t a t e ,  519  S o . 2 d  7 1 9  ( F l a .  5 t h  DCA 1 9 8 8 ) ,  p e n d i n g  

r e v i e w ,  S u p r e m e  C o u r t  Case N o .  72 ,047 ,  h e l d  i n v a l i d  a d e p a r t u r e  

s e n t e n c e  upon r e v o c a t i o n  o f  p r o b a t i o n  where  t h e r e  was n o  c o n v i c -  

t i o n  f o r  t h e  u n d e r l y i n g  o f f e n s e .  I n  E l d r i d g e  v.  S t a t e ,  1 3  F.L.W. 

1042 ( F l a .  5 t h  DCA A p r i l  2 8 ,  1 9 8 8 ) ,  t h e  d e f e n d a n t  had been  p l a c e d  

o n  p r o b a t i o n  f o r  lewd a s s a u l t  upon h i s  s tep-chi ld  a n d  h i s  proba- 

t i o n  was r e v o k e d  b a s e d  upon a f i n d i n g  t h a t  w h i l e  on  p r o b a t i o n  h e  

committed a n o t h e r  a s s a u l t  upon t h e  same c h i l d .  T h e  t r i a l  c o u r t  

imposed a d e p a r t u r e  s e n t e n c e  b a s e d  upon t h e  n a t u r e  o f  t h e  p roba -  

t i o n  v i o l a t i o n  - s e x u a l  a s s a u l t  o n  same v i c t i m .  T h e  F i f t h  

D i s t r i c t ,  i n  r e v e r s i n g  t h e  d e p a r t u r e  s e n t e n c e ,  h e l d  t h a t  b e c a u s e  

t h e  d e f e n d a n t  had n o t  b e e n  c o n v i c t e d  of t h e  o f f e n s e  u n d e r l y i n g  

t h e  p r o b a t i o n  v i o l a t i o n ,  " t h e  s p i r i t "  o f  R u l e  3 . 7 0 1  ( d ) ( l l )  

" p r e c l u d i n g  d e p a r t u r e s  b a s e d  o n  c r imes  f o r  w h i c h  c o n v i c t i o n s  

h a v e  n o t  b e e n  o b t a i n e d "  appl ied .  I b i d .  

T h e  p r e s e n t  c a se  p a r t i c u l a r l y  e x e m p l i f i e s  t h e  c o g e n c y  o f  

a p p l y i n g  t h e  s t a n d a r d  o f  R u l e  3 . 7 0 1 ( d ) ( l l )  a n d  t h e  s p e c i a l l y  

r e c o g n i z e d  f u n d a m e n t a l  p r i n c i p l e s  of f a i r  p l a y  t h a t  p r o h i b i t  a n y  

c o l l a t e r a l  u s e  o f  a c q u i t t e d  f a c t s  t o  s e n t e n c i n g  upon  r e v o c a t i o n  

of p r o b a t i o n .  F o r  t h e  o f f e n s e  of wh ich  M r .  B e l l  w a s  c o n v i c t e d  

a n d  placed upon p r o b a t i o n ,  a g g r a v a t e d  b a t t e r y ,  t h e  recommended 

pun i shmen t  u n d e r  t h e  g u i d e l i n e s  was 1 2  t o  30 months  i n c a r c e r a t i o n  

(R-780-781). W i t h  t h e  o n e  c e l l  i n c r e a s e  a u t h o r i z e d  u n d e r  R u l e  

3 . 7 0 1 ( d ) ( 1 4 )  f o r  p r o b a t i o n  v i o l a t i o n ,  t h e  recommended p e n a l t y  

became two-and-a-half  t o  t h r e e - a n d - a - h a l f  y e a r s  i n c a r c e r a t i o n .  

I n s t e a d ,  t h e  t r i a l  c o u r t  d e p a r t e d  a n d  s e n t e n c e d  p e t i t i o n e r  t o  1s 
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y e a r s  i m p r i s o n m e n t .  T h i s  s i x  c e l l  enhancement  was imposed and  

a f f i r m e d  b y  t h e  d i s t r i c t  c o u r t  i n  s p i t e  of t h e  f a c t  t h a t  t h e  

s t a t e  h a s  f a i l e d  t o  c o n v i n c e  a j u r y  of t h e  d e f e n d a n t ' s  g u i l t  

beyond a r e a s o n a b l e  d o u b t .  N o  c o n v i c t i o n  c a n  e v e r  be o b t a i n e d  

f o r  t h i s  crime because p e t i t i o n e r  has been  a c q u i t t e d .  S t a t e  v. 

P e n t a u d e  c a n n o t  j u s t i f y  t h e  r e s u l t  here fo r  p l a i n l y  P e n t a u d e  was 

s u b s e q u e n t l y  c o n v i c t e d  of t h e  u n d e r l y i n g  o f f e n s e .  

R e g a r d l e s s  of t h e  outcome of t h i s  C o u r t ' s  d e c i s i o n s  i n  

L a m b e r t ,  Younq a n d  T u t h i l l ,  p e t i t i o n e r  s u b m i t s  t h a t  t h e  d i s t r i c t  

c o u r t ' s  d e c i s i o n  h e r e i n  c a n n o t  be aff i rmed b e c a u s e  o f  t h e  funda-  

m e n t a l  d i f f e r e n c e  t h a t  p e t i t i o n e r  was a c q u i t t e d  of t h i s  u n d e r -  

l y i n g  c r i m i n a l  o f f e n s e .  I n  i t s  d e c i s i o n  a f f i r m i n g  p e t i t i o n e r ' s  

d e p a r t u r e  s e n t e n c e ,  t h e  d i s t r i c t  c o u r t  d i d  n o t  examine  or d i s c u s s  

t h e  second  w r i t t e n  r e a s o n  f o r  d e p a r t u r e  g i v e n  by t h e  t r i a l  j u d g e ,  

t h a t  t h e  f a c t s  o f  t h e  o r i g i n a l  a g g r a v a t e d  b a t t e r y  were e x t r e m e l y  

v i o l e n t ,  s h o c k i n g  a n d  f a r  e x c e e d i n g  t h e  norm.  T h i s  d e p a r t u r e  

r e a s o n  is a l so  i n f i r m  u n d e r  p r i o r  d e c i s i o n s  of t h i s  C o u r t .  

T h e  f a c t s  of t h e  o r i g i n a l  a g g r a v a t e d  b a t t e r y  a r e  se t  fo r th  

i n  t h e  probable  c a u s e  a f f i d a v i t  i n  t h e  record (K-766-768) a n d  do  

n o t  s u p p o r t  t h e  second  r e a s o n  i n  a g g r a v a t i o n  g i v e n  by t h e  j u d g e .  

The a f f i d a v i t  s t a t e s  t h a t  p e t i t i o n e r  jumped i n t o  t h e  bed o f  

a F o r d  t r u c k  where t h e  v i c t i m  o f  t h e  a g g r a v a t e d  b a t t e r y ,  Charles  

L a n c a s t e r ,  and  p e t i t i o n e r ' s  former g i r l f r i e n d ,  N ico le  B u c k n e r ,  

were sea t ed .  P e t i t i o n e r  b r o k e  o u t  t h e  window w i t h  a n  unknown 

o b j e c t ,  p o s s i b l y  a s h o v e l  o r  a t w o - b y - f o u r  a n d  b e g a n  t o  h i t  

L a n c a s t e r  a b o u t  t h e  f a c e ,  head  and  neck .  When L a n c a s t e r  g o t  o u t  

o f  t h e  t r u c k  p e t i t i o n e r  g r a b b e d  him and  u s e d  h i s  h a n d s  a n d  f i s t  
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- t o  choke  a n d  s t r i k e  t h e  v i c t i m .  A s  a r e s u l t  o f  t h i s  b a t t e r y ,  t h e  

v i c t i m  r e c e i v e d  a s e v e r e  l a c e r a t i o n  t o  h i s  l e f t  e a r  w h i c h  re- 

q u i r e d  18  s t i t c h e s  t o  mend ( R - 7 6 8 ) .  I t  w a s  t h i s  c u t t i n g  o f  

L a n c a s t e r ' s  e a r  w h i c h  was a l l e g e d  t o  be  t h e  g r e a t  b o d i l y  harm 

u n d e r  t h e  i n f o r m a t i o n  for  a g g r a v a t e d  b a t t e r y  (R-769) .  

When p e t i t i o n e r  was i n i t i a l l y  p l a c e d  o n  p r o b a t i o n  t h e  t r i a l  

j u d g e  d i d  n o t  f i n d  t h e  c i r c u m s t a n c e s  of t h i s  o f f e n s e  t o  be 

a g g r a v a t e d  b e y o n d  t h e  no rm,  e x t r e m e l y  s h o c k i n g  o r  v i o l e n t .  

I n s t e a d ,  a downward d e p a r t u r e  s e n t e n c e ,  of p r o b a t i o n  was imposed 

upon a n e g o t i a t e d  p lea .  B e c a u s e  t h e  t r i a l  c o u r t  d i d  n o t  i n i t i -  

a l l y  f i n d  t h i s  a g g r a v a t e d  c i r c u m s t a n c e  s u r r o u n d i n g  t h e  a g g r a v a t e d  

b a t t e r y  a n y  s u b s e q u e n t  t r i a l  j u d g e  is  p r o h i b i t e d  f r o m  t h e r e a f t e r  

f i n d i n g  i t  a s  a n  a d d i t i o n a l  or  new r e a s o n  t o  j u s t i f y  a d e p a r t u r e  

s e n t e n c e  i n  t h i s  c a se .  I n  S h u l l  v. Dugger ,  515 So.2d 748 ( F l a .  

1 9 8 7 ) ,  t h i s  C o u r t  h e l d  t h a t  t h e  t r i a l  c o u r t  i s  r e q u i r e d  t o  

a r t i c u l a t e  a l l  o f  t h e  r e a s o n s  f o r  d e p a r t u r e  i n  t h e  o r i g i n a l  

s e n t e n c i n g  order. 

A l s o ,  t h e  f a c t s  and  c i r c u m s t a n c e s  of t h i s  a g g r a v a t e d  b a t t e r y  

c a n n o t  s u p p o r t  a d e p a r t u r e  a b s e n t  some u n u s u a l  o r  e x t r a o r d i n a r y  

c i r c u m s t a n c e s .  L e r m a  v .  S t a t e ,  4 9 7  S o . 2 d  736  ( F l a .  1 9 8 6 ) ,  

V a n o v e r  v .  S t a t e ,  498  So .2d  8 9 9  ( F l a .  1 9 8 8 ) ,  Dawkins v. S t a t e ,  

479 So.2d 818 ( F l a .  2d DCA 1 9 8 5 ) .  

A p p e l l a n t ' s  a c t  of a t t a c k i n g  someone i n  t h e  company o f  h i s  

f o r m e r  g i r l f r i e n d  i n  a f i t  o f  j e a l o u s  r a g e  a n d  c a u s i n g  a l ace ra -  

t i o n  t o  h i s  ea r  i s  n o t  so  e x c e e d i n g l y  d i f f e r e n t  from o t h e r  

a g g r a v a t e d  b a t t e r i e s  so a s  t o  j u s t i f y  d e p a r t u r e  i n  t h i s  case. I f  
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it were, almost a n y  a g g r a v a t e d  b a t t e r y  s e n t e n c e  c o u l d  be aggrava -  

t e d  f o r  t h e  a c c o m p a n y i n g  v i o l e n c e  a n d  i n j u r y  t h a t  o c c u r s .  A 

d e p a r t u r e  c a n n o t  be based on  a f a c t o r  common t o  n e a r l y  a l l  crimes 

i n  t h e  s e n t e n c i n g  c a t e g o r y ,  L e r m a  v. S t a t e ,  s u p r a  a t  7 3 9 .  

S i n c e  n e i t h e r  d e p a r t u r e  r e a s o n  is  v a l i d ,  t h e  s e n t e n c e  s h o u l d  

h a v e  been  r e v e r s e d  by t h e  d i s t r i c t  c o u r t  and  reinanded f o r  r e s e n -  

t e n c i n g  w i t h i n  t h e  g u i d e l i n e s  recommended r a n g e .  
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CONCLUSION 

T h i s  C o u r t  s h o u l d  q u a s h  t h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  

which  a f f i r m e d  p e t i t i o n e r ' s  d e p a r t u r e  s e n t e n c e  i n  a g g r a v a t i o n  of 

t h e  g u i d e l i n e s  e v e n  t h o u g h  h e  had  b e e n  a c q u i t t e d  o f  t h e  o f f e n s e  

which  formed t h e  b a s i s  f o r  t h e  f i r s t  g r o u n d  o f  d e p a r t u r e .  S i n c e  

t h e  s e c o n d  reason f o r  d e p a r t u r e  is  a l s o  i n v a l i d  u n d e r  e s t a b l i s h e d  

p r e c e d e n t  of t h i s  C o u r t ,  a new s e n t e n c e  w i t h i n  t h e  g u i d e l i n e s  

recommended r a n g e  s h o u l d  b e  o r d e r e d .  
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A s s i s t a n t  P u b l i c  D e f e n d e r  
1 5 t h  J u d i c i a l  C i r c u i t  of F l o r i d a  
The  Governmen ta l  C e n t e r / 9 t h  F l o o r  
3 0 1  N o r t h  O l i v e  Avenue 
West Palm Beach,  F l o r i d a  33401 
( 3 0 5 )  820-2150 

C o u n s e l  f o r  P e t i t i o n e r  

CERTIFICATE OF SERVICE 

I H E R E B Y  CERTIFY t h a t  a t r u e  c o p y  o f  t h e  f o r e g o i n g  was 

f u r n i s h e d  by c o u r i e r ,  t o  J O H N  TIEDEMANN, A s s i s t a n t  A t t o r n e y  

G e n e r a l ,  E l i s h a  Newton  D i m i c k  B u i l d i n g ,  S u i t e  2 0 4 ,  111 G e o r g i a  

Avenue, West Palm Beach ,  F l o r i d a  33401,  t h i s  ?.zhd d a y  o f  

Sep tember ,  1988.  

MARGARgT GOOD 
A s s i s t a n t  P u b l i c  D e f e n d e r  
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