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ARGUMENT 

WHETHER A D E P A R T U R E  S E N T E N C E  I N  AGGRAVATION 
UPON A R E V O C A T I O N  O F  PROBATION MAY B E  BASED 
UPON FACTUAL C I R C U M S T A N C E S  O F  T H E  PROBATION 
VIOLATION WHERE THE D E F E N D A N T  I S  A C Q U I T T E D  O F  
THE SUBSTANTIVE CRIME ON W H I C H  THE VIOLATION O F  
PROBATION I S  BASED. 

A p p a r e n t l y ,  r e s p o n d e n t  misreads M r .  B e l l ' s  b r i e f .  Respon- 

d e n t  may c h a n g e  i t s  d e s c r i p t i o n  o f  p e t i t i o n e r ' s  a r g u m e n t  a s  

" c o m m e n d a b l e "  u p o n  l e a r n i n g  t h a t  p e t i t i o n e r  d i d  c o n t e n d  t h a t  a 

c o n v i c t i o n  m u s t  be  o b t a i n e d  before  f a c t s  r e g a r d i n g  c r i m i n a l  

c o n d u c t  may s u p p o r t  a d e p a r t u r e  s e n t e n c e ,  e v e n  upon v i o l a t i o n  o f  

p r o b a t i o n .  P e t i t i o n e r  a r g u e d  t h r o u g h o u t  h i s  i n i t i a l  b r i e f  t h a t  

t h e  p r o s c r i p t i o n  of  F l o r i d a  R u l e s  o f  C r i m i n a l  P r o c e d u r e  3 . 7 0 1 ( d )  

(11) a g a i n s t  d e p a r t u r e s  based o n  f a c t o r s  f o r  w h i c h  c o n v i c t i o n s  

a r e  n o t  o b t a i n e d  s h o u l d  a p p l y  e q u a l l y  t o  i n i t i a l  s e n t e n c i n g  a n d  

s e n t e n c i n g  u p o n  r e v o c a t i o n  of p r o b a t i o n  ( P e t i t i o n e r ' s  B r i e f  

- 7 ,9 -14) .  

Responden t  s c o f f s  a t  r e f e r e n c e  t o  t h e  p r i n c i p l e  of fundamen- 

t a l  f a i r n e s s ,  c l a i m i n g  p e t i t i o n e r  u s e d  i t  a s  a h a c k n e y e d  p h r a s e  

w i t h o u t  s i g n i f i c a n t  m e a n i n g  ( R e s p o n d e n t ' s  B r i e f  - 9 ) .  P e t i -  

t i o n e r  h e r e  u s e s  t h e  d i r e c t  q u o t a t i o n s  f r o m  t h i s  C o u r t  t h a t  

r e c o g n i z e  a n d  a p p l y  t h i s  p r i n c i p l e ' s  a p p l i c a t i o n  t o  a c q u i t t e d  

f a c t s ,  so t h a t  r e s p o n d e n t  may g i v e  it d u e  respect. 

W e  a g r e e  w i t h  W i n g a t e  [v .  Wainwr igh t ,  464 F.2d 
209  ( 5 t h  C i r .  1 9 7 2 ) ]  t h a t  it is f u n d a m e n t a l l y  
u n f a i r  t o  a d e f e n d a n t  t o  a d m i t  e v i d e n c e  of 
a c q u i t t e d  crimes. 

S t a t e  v .  P e r k i n s ,  3 4 9  So.2d 1 6 1 , 1 6 3  ( F l a .  1 9 7 7 )  ( e m p h a s i s  by  

p e t i t i o n e r ) .  

- 1 -  



T h e  f u n d a m e n t a l  u n f a i r n e s s  which  o c c u r s  when a 
d e f e n d a n t  i s  f o r c e d  t o  d e f e n d  a q a i n s t  s imi l a r  
f a c t  e v i d e n c e  of a crime fo r  which  h e  h a s  b e e n  
a c q u i t t e d  i s  s i m p l y  n o t  p r e s e n t  i n  cases l i k e  
t h e  p r e s e n t  o n e  w h e r e  t h e  d e f e n d a n t  h a s  n e v e r  
had  t o  s t a n d  t r i a l  o n  t h e  c o l l a t e r a l  c h a r g e .  I n  
t h e  f o r m e r  s i t u a t i o n ,  t h e  d e f e n d a n t  h a s  b e e n  
c h a r g e d  w i t h  a crime a n d  b e e n  made  t o  d e f e n d  
a g a i n s t  it. The p r o s e c u t i o n  h a s  b e e n  u n a b l e  t o  
p e r s u a d e  a j u r y  of h i s  g u i l t .  T o  l a t e r  allow 
i n t r o d u c t i o n  o f  e v i d e n c e  o f  t h i s  crime i s  n o t  
o n l y  r e p u g n a n t  t o  t h e  n o t i o n s  o f  f a i r  p l a y ,  b u t  
a n  a c q u i t t a l  o n  t h e  c h a r g e s  r a i s e s  s e r i o u s  
d o u b t s  a b o u t  t h e  r e l e v a n c e  of e v i d e n c e  i t s e l f .  

H o l l a n d  v .  S t a t e ,  466  So .2d  2 0 7 , 2 0 9  ( F l a .  1 9 8 5 )  ( emphas i s  by  

p e t i t i o n e r ) .  

N i g h t m a r i s h  p r o c e d u r a l  r a m i f i c a t i o n s  e n v i s i o n e d  by t h e  s t a t e  

( R e s p o n d e n t ' s  B r i e f  - 6 )  would n e v e r  p e r t a i n  i f  t h e  r u l e  r ema ined  

c l e a r ,  t h a t  d e p a r t u r e s  b a s e d  o n  c r i m i n a l  c o n d u c t  m u s t  f i r s t  

r e s u l t  i n  a c o n v i c t i o n .  Here t h e  r e c o r d  was s u p p l e m e n t e d  i n  t h e  

lower c o u r t  t o  d e m o n s t r a t e  p e t i t i o n e r ' s  a c q u i t t a l  of t h e  murder  

and  a r s o n  c h a r g e s  w i t h o u t  o b j e c t i o n  from t h e  s t a t e .  T h a t  p e t i -  

t i o n e r ' s  g u i d e l i n e  d e p a r t u r e  s e n t e n c e  was imposed b e f o r e  h i s  

a c q u i t t a l  i s  i m m a t e r i a l  t o  c o r r e c t  r e s o l u t i o n  of t h e  l e g a l  

p r i n c i p l e s  i n v o l v e d .  Had p e t i t i o n e r  s u b s e q u e n t l y  been  c o n v i c t e d  

of t h e  u n d e r l y i n g  o f f e n s e s  i n s t e a d  o f  a c q u i t t e d  h i s  c l a i m  t h a t  a 

c o n v i c t i o n  m u s t  f i r s t  be o b t a i n e d  w o u l d  be  i n v a l i d ,  a s  moot. 

C e r t a i n l y ,  t h a t  is  t h e  s i t u a t i o n  i n  Young v. S t a t e ,  519 So.2d 719 

( F l a .  5 t h  DCA 1 9 8 8 ) ,  p e n d i n g  t h i s  C o u r t ' s  r e v i e w  i n  Case N o .  

72 ,047 ,  where  t h e  s t a t e  h a s  p o i n t e d  o u t  t h a t  M r .  Young d i d  g e t  

c o n v i c t i o n s  f o r  t h e  d e p a r t u r e  r e a s o n s  a f t e r  t h e  v i o l a t i o n  of 

p r o b a t i o n  s e n t e n c e .  N o  s e n t e n c i n g  r e v e r s a l  w o u l d  be  r e q u i r e d  

- 2 -  



t h e r e  a s  t h e  same d e p a r t u r e  s e n t e n c e  would be v a l i d  upon r e s e n -  

t e n c i n g .  A r e v e r s a l  i n  Y o u n g ' s  c i r c u m s t a n c e s  w o u l d  s e r v e  n o  

u s e f u l  p u r p o s e  a n d  i s  n o t  r e q u i r e d  i f  t h e  d e f e n d a n t  were s u b s e -  

q u e n t l y  c o n v i c t e d .  Cf .  Kocsis v. S t a t e ,  467 So.2d 384 ( F l a .  5 t h  

DCA 1 9 8 5 )  a n d  B u r n e y  v .  S t a t e ,  402 So.2d 38 ( F l a .  2d DCA 1 9 8 1 ) .  

B u t  n o t  s o  here.  P e t i t i o n e r  r e m a i n s  a c q u i t t e d  a n d  t h e  d e p a r t u r e  

s e n t e n c e  based  o n  a c q u i t t e d  f a c t s  i s  t h e r e f o r e  f u n d a m e n t a l l y  

u n f a i r .  
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CONCLUSION 

Based on  t h e  f o r e g o i n g  r e a s o n s  a n d  a u t h o r i t i e s  c i t e d  a n d  f o r  

t h e  r e a s o n s  advanced  i n  p e t i t i o n e r ' s  I n i t i a l  B r i e f ,  p e t i t i o n e r  

reques ts  t h i s  C o u r t  t o  q u a s h  t h e  d e c i s i o n  of the D i s t r i c t  C o u r t  

of Appeal b e l o w  a n d  t o  o r d e r  t h a t  p e t i t i o n e r  b e  r e s e n t e n c e d  

w i t h i n  t h e  g u i d e l i n e s  recommended r a n g e .  
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