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PRELIMINARY STATEMENT 

Respondent was t h e  ppel lant /Defendant  i n  t h e  lower  c o u r t  anL w i l l  be 

r e f e r r e d  t o  i n  t h i s  b r i e f  as Respondent. 

c u t i o n  i n  t h e  lower  c o u r t  and w i l l  be r e f e r r e d  t o  i n  t h i s  b r i e f  as P e t i t i o n e r .  

References t o  t h e  f o l l o w i n g  and i n d i c a t e d  by t h e  a p p r o p r i a t e  symbol f o l l o w e d  by 

t h e  a p p r o p r i a t e  page number(s): 

P e t i t i o n e r  was t h e  Appel lee and prose- 

TR1 - Volume I o f  t h e  t r i a l  t r a n s c r i p t  

TR3 - T r a n s c r i p t  o f  t h e  h e a r i n g  on Respondent's Mot ion t o  Suppress 

R - Record on Appeal 
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ISSUE ON APPEAL 

THE SEARCH OF RESPONDENT'S AUTOMOBILE AND CONTAINERS LOCATED 
THEREIN WAS UNLAWFUL AND THE OPINION OF THE DISTRICT COURT 
OF APPEAL REVERSING RESPONDENT'S CONVICTIONS FOR POSSESSION 
OF CONTROLLED SUBSTANCES AND DRUG PARAPHERNALIA SHOULD BE 
AFFIRMED. 

A. 
TO IMPOUNDMENT SHOULD BE GRANTED TO AN ARRESTEE. 

WHERE SPECIFICALLY REQUESTED, A REASONABLE ALTERNATIVE 

B. THE SEARCH I N  THE CASE AT BAR EXCEEDED THAT OF A PROPER 
INVENTORY SEARCH. 

i v  



STATEMENT OF CASE AND FACTS 

Respondent accepts P e t i t i o n e r ' s  statement o f  t h e  case and f a c t s  and 

o f f e r s  t h e  f o l l o w i n g  a d d i t i o n a l  f a c t s  f o r  c l a r i f i c a t i o n .  

Respondent was charged by I n f o r m a t i o n  w i t h  f o u r  ( 4 )  counts, t o - w i t :  

1. D r i v i n g  under t h e  i n f l u e n c e ;  

2. Possession o f  a c o n t r o l l e d  substance, t o - w i t :  Valium; 

3. Possession o f  a c o n t r o l l e d  substance, t o - w i t :  Cocaine; and 

4. Possession o f  drug paraphernal ia .  

Respondent f i l e d  a mot ion seeking t o  suppress t h e  l e g a l i t y  o f  t h e  search o f  h i s  

automobile. (R:460-461). Respondent's Mot ion t o  Suppress was denied and he 

proceeded t o  t r i a l  on a l l  counts. Respondent's o b j e c t i o n  t o  i n t r o d u c t i o n  o f  t h e  

evidence se ized f rom h i s  automobi le  was renewed throughout  t h e  t r i a l .  

(TR1:7-8). 

d r i v i n g  under t h e  i n f l u e n c e ;  and was c o n v i c t e d  on a l l  o t h e r  charges. 

Respondent was found n o t  g u i l t y  as t o  Count One o f  t h e  I n f o r m a t i o n ,  

a D u r i n g  t h e  roadside d e t e n t i o n  by O f f i c e r  F e r r i c k ,  Respondent requested 

t h a t  h i s  automobi le be moved t o  t h e  s i d e  o f  t h e  road and l e f t  t h e r e  a t  t h e  scene 

o f  h i s  a r r e s t .  

would be towed and impounded, i n d i c a t i n g  t o  Respondent t h a t  he had no a l t e r -  

n a t i v e  t o  t h e  impoundment. 

any a l t e r n a t i v e  t o  impoundment e x i s t e d  even when Respondent requested t o  move 

h i s  automobi le t o  t h e  roadside. 

(TR3:6-7). The o f f i c e r  adv ised Respondent t h a t  h i s  automobi le 

(TR3:7). The o f f i c e r  never advised Respondent t h a t  

(TR3:7). 

F o l l o w i n g  roadside t e s t s ,  t h e  o f f i c e r  took Respondent t o  t h e  Bay County 

S h e r i f f ' s  Department and conducted a b r e a t h a l y z e r  t e s t .  Thereaf te r ,  Respondent 

1 



was i n c a r c e r a t e d  and t h e  o f f i c e r  r e t u r n e d  t o  t h e  Cedar Grove P o l i c e  Department 

a t  which t i m e  he n o t i c e d  Respondent's automobi le  i n  t h e  impoundment yard. 

(TR1:106-107). 

o f f i c e r  adv ised t h e  o f f i c e r  coming on d u t y  t h a t  t h e  automobi le  should be 

re leased i n  t h e  event Respondent came t o  r e t r i e v e  t h e  automobile. 

The a r r e s t i n g  o f f i c e r  then went o f f  d u t y  a t  6:OO a.m. on June 13. 

on June 13, t h e  a r r e s t i n g  o f f i c e r  r e t u r n e d  t o  d u t y  and n o t i c e d  t h e  automobi le  

s t i l l  i n  t h e  impoundment yard.  (TR1:108). He then worked h i s  usual  s h i f t  and 

go t  o f f  a t  6:OO a.m. t h e  f o l l o w i n g  day, June 14. 

s t a t e d  t h a t  he then f e l t  o b l i g a t e d  t o  per fo rm an i n v e n t o r y  search. 

The record  i s  devoid o f  any evidence as t o  t h e  p o l i c y  o f  t h e  department as t o  

when an i n v e n t o r y  search i s  appropr ia te .  

h i s  procedure t o  make a l i s t  o f  va luab le  i tems when he decided t o  conduct such 

an i n v e n t o r y  search. (TR1:109). 

No i n v e n t o r y  search was conducted a t  t h a t  t i m e  and t h e  a r r e s t i n g  8 
(TR1:107). 

A t  6:OO p.m. 

(TR1:109). The o f f i c e r  

(TR1:109). 

The o f f i c e r  t e s t i f i e d  o n l y  t h a t  i t  was 

D u r i n g  t h e  search o f  Respondent's automobile, t h e  o f f i c e r  opened t h e  

console g love  box, l o c a t e d  an opaque b l u e  bag o f  t h e  t y p e  t h a t  covers a Crown 

Royal l i q u o r  b o t t l e ,  opened i t  and found cocaine parapherna l ia  and cocaine r e s i -  

due. (TR1:l lO). 

I n f ormat i on. 

0 

These i tems a r e  t h e  s u b j e c t  o f  Counts Three and Four  o f  t h e  

Thereaf te r ,  t h e  o f f i c e r  proceeded t o  search t h e  back seat o f  

Respondent's automobile, observed a s u i t c a s e  and opened it. 

TR3:29-39). 

o f  a shoe which was i n  t h e  s u i t c a s e  and found t h r e e  ( 3 )  p r e s c r i p t i o n s  p l a s t i c  

b o t t l e s  c o n t a i n i n g  Val ium t a b l e t s .  

p r e s c r i p t i o n  b o t t l e ,  t h a t  was i n s i d e  t h e  sock, t h a t  was i n s i d e  t h e  shoe, t h a t  

was i n s i d e  t h e  s u i t c a s e  i n  Respondent's automobi le se ized by O f f i c e r  

( T R 1 : l l l ;  

A f t e r  opening t h e  su i tcase,  t h e  o f f i c e r  proceeded t o  p u l l  socks o u t  

The Valium t a b l e t s  l o c a t e d  i n s i d e  t h e  
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F e r r i c k  d u r i n g  h i s  a t tempt  t o  l o c a t e  i tems o f  va lue  t o  be i n v e n t o r i e d  were t h e  

s u b j e c t  o f  Count Two o f  t h e  In fo rmat ion .  8 
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SUMMARY OF ARGUMENT 

Although an o f f i c e r  may no l o n g e r  be r e q u i r e d  t o  adv ise  an a r r e s t e e  

t h a t  t h e  a r r e s t e e  has a r i g h t  t o  a reasonable a l t e r n a t i v e  t o  impoundment, a d i f -  

f e r e n t  s i t u a t i o n  i s  presented where t h e  a r r e s t e e  s p e c i f i c a l l y  suggests a rea- 

sonable a l t e r n a t i v e .  Where a reasonable a l t e r n a t i v e  i s  suggested by an a r r e s t e e  

r e g a r d i n g  h i s  automobi le,  it should be respected, n o t w i t h s t a n d i n g  t h e  B e r t i n e  

d e c i s i o n  t h a t  an o f f i c e r  i s  n o t  r e q u i r e d  t o  adv ise  an a r r e s t e e  o f  a l t e r n a t i v e s  

t o  impoundment. 

739 (1987). 

Colorado v. Ber t ine ,  479 U.S. 367, 107 S.Ct. 378, 93 L.Ed.2d 

Moreover, t h e  d e c i s i o n  o f  t h e  U n i t e d  S t a t e s  Supreme Cour t  i n  B e r t i n e ,  

supra, r e l i e d  upon by t h e  S t a t e  i n  t h e  i n s t a n t  case d e l i n e a t e s  t h e  requirements 

f o r  opening and search ing  c losed c o n t a i n e r s  d u r i n g  a p roper  i n v e n t o r y  search. 

The Cour t  h e l d  t h a t  i t  i s  p e r m i s s i b l e  f o r  o f f i c e r s  t o  open c losed c o n t a i n e r s  i n  

an i n v e n t o r y  search o n l y  i f  they  a r e  f o l l o w i n g  s tandard p o l i c e  procedures. 

t h e  case a t  bar, t h e  r e c o r d  o f  devoid o f  any p o l i c e  procedures mandating o r  even 

I n  0 
p e r m i t t i n g  t h e  opening o f  c o n t a i n e r s  i n  a search as was conducted d u r i n g  t h e  

search o f  Respondent's automobile. 

Accord ing ly ,  t h e  o p i n i o n  o f  t h e  c o u r t  below should be a f f i r m e d  h o l d i n g  

t h a t  t h e  evidence t h a t  was se ized d u r i n g  t h e  search o f  Respondent's automobi le  

shoul  d be suppressed and Respondent I s c o n v i c t i o n s  reversed. 
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THE SEARCH OF PON 

ARGUMENT 

NT'S AUTOMOBIL AND 
THEREIN WAS UNLAWFUL AND THE O P I N I O N  OF THE 

NTAINERS LOCATED 
DISTRICT COURT 

OF APPEAL REVERSING RESPONDENT'S CONVICTIONS FOR POSSESSION 
OF CONTROLLED SUBSTANCES AND DRUG PARAPHERNALIA SHOULD BE 
AFFIRMED. 

A. WHERE SPECIFICALLY REQUESTED, A REASONABLE ALTERNATIVE 
TO IMPOUNDMENT SHOULD BE GRANTED TO AN ARRESTEE. 

T h i s  Cour t  has accepted j u r i s d i c t i o n  o f  t h e  case a t  bar  based on a 

c o n f l i c t  between t h e  d e c i s i o n  o f  t h e  F i r s t  D i s t r i c t  Cour t  o f  Appeal below and 

t h e  dec is ions  i n  S t a t e  v. Wi l l iams,  516 So.2d 1081 (F la.  2d DCA 1987) and 

Robinson v. State,  526 So.2d 164 (F la.  4 t h  DCA 1988), a l though Respondent 

o b j e c t e d  t o  j u r i s d i c t i o n  and suggested t h a t  no d i r e c t  c o n f l i c t  was present.  A t  

t h e  t i m e  o f  t h e  o p i n i o n  o f  t h e  F i r s t  D i s t r i c t  Cour t  o f  Appeal below, t h i s  Cour t  

had n o t  addressed t h e  e f f e c t  o f  t h e  d e c i s i o n  o f  t h e  U n i t e d  S t a t e s  Supreme Cour t  

i n  Colorado v. Ber t ine ,  479 U.S. 367, 107 S.Ct. 378, 93 L.Ed.2d 739 (1987), on 0 - 
t h e  d e c i s i o n  o f  M i l l e r  v. State,  403 So.2d 1307 (Fla.  1981). The d e c i s i o n  o f  

t h e  Second D i s t r i c t  Cour t  o f  Appeal i n  Robinson, supra, was i n  accord w i t h  t h e  

d e c i s i o n  o f  t h e  c o u r t  below i n  t h e  case a t  bar. 

T h i s  Cour t  accepted j u r i s d i c t i o n  i n  Robinson, supra, pursuant t o  t h e  

F o u r t h  D i s t r i c t  Cour t  o f  Appeal c e r t i f y i n g  t h e  f o l l o w i n g  ques t ion  o f  g r e a t  

p u b l i c  importance: 

Does t h e  1983 amendment t o  A r t i c l e  I, Sect ion  12, o f  t h e  
F l o r i d a  C o n s t i t u t i o n ,  coupled w i t h  t h e  Colorado v. 
B e r t i n e  d e c i s i o n  o v e r r u l e  M i l l e r  v. State,  p r o v i d i n g  
m i c e  a r e  n o t  a c t i n g  i n  bad f a i t h ?  

T h i s  Court  accepted j u r i s d i c t i o n  and answered t h e  ques t ion  i n  t h e  a f f i r m a t i v e  on 

, Case - So.2d , F.L.W. January 5, 1989. Robinson v. State,  L_ 

Number 72,583 (F la .  January 5, 1989). 
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P r i o r  t o  t h e  d e c i s i o n  o f  t h i s  Cour t  i n  Robinson, supra, t h i s  Cour t  had 

analyzed t h e  impact o f  B e r t i n e  upon M i l l e r .  S t a t e  v. Wells, - So. 2d 9 13 

F.L.W. 686 (Fla., December 1, 1988). It should be noted, however, t h a t  bo th  t h e  

d e c i s i o n s  o f  t h i s  Cour t  i n  Robinson and Wells, r e s p e c t i v e l y ,  were d e l i v e r e d  sub- 

sequent t o  t h e  d e c i s i o n  o f  t h e  D i s t r i c t  Cour t  i n  t h e  case a t  bar. I n  Wells, t h e  

0 

Court  observed t h a t  t h e  d e c i s i o n  o f  t h e  U n i t e d  S t a t e s  Supreme Cour t  i n  Ber t ine ,  

superseded t h e  requirement o f  M i l l e r ,  supra, t h a t  an agency i s  n o t  compelled t o  

p r o v i d e  an a l t e r n a t i v e  t o  impoundment. 

The case a t  b a r  i s  d i s t i n g u i s h a b l e  f rom t h e  f a c t u a l  c i rcumstances o f  

B e r t i n e ,  supra, and Robinson, supra, inasmuch as Respondent s p e c i f i c a l l y  

requested t o  move h i s  automobi le  and leave i t  roadside. Al though an a r r e s t i n g  

o f f i c e r  may n o t  be r e q u i r e d  t o  adv ise  an a r r e s t e e  t h a t  he has a r i g h t  t o  a 

reasonable a l t e r n a t i v e  t o  impoundment as r e q u i r e d  under M i l l e r ,  supra, t h e  inde-  

pendent request  o f  an a r r e s t e e  r e g a r d i n g  h i s  automobi le should be respected 

where reasonable. 

s p e c i f i c  request  regard ing  h i s  automobile, t h e  impoundment was conducted i n  bad 

f a i t h  and t h e  subsequent search was improper. Therefore,  Respondent's conv ic -  

0 Inasmuch as t h e r e  was no reason t o  d i s r e s p e c t  Respondent's 

t i o n s  should be reversed and t h e  o p i n i o n  o f  t h e  c o u r t  below a f f i rmed.  

B. THE SEARCH IN THE CASE AT BAR EXCEEDED THAT OF A PROPER 
INVENTORY SEARCH. 

I n  Colorado v. B e r t i n e ,  107 S.Ct.  738 (1987), t h e  Cour t  s ta ted :  

We emphasize t h a t ,  i n  t h i s  case, t h e  t r i a l  c o u r t  found t h a t  
t h e  p o l i c e  department I s  procedures mandated t h e  opening o f  
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c losed c o n t a i n e r s  and t h e  l i s t i n g  o f  t h e i r  contents .  Our 
d e c i s i o n s  have alwavs adhered t o  t h e  reauirement t h a t  inven-  
t o r i e s  be conducted" accord ing  t o  standa;dized c r i t e r i a .  
( Emp has i s s u pp l  i ed . ) 

T h i s  Court  recognized t h e  d e l i n e a t i o n s  made by t h e  U n i t e d  S t a t e s  Supreme Cour t  

13 -' So. 2d when address ing a s i m i l a r  i s s u e  i n  t h e  case o f  S t a t e  v. Wells, - 
F.L.W. 686 (F la.  December 1, 1988). 

As i n  t h e  case o f  Wells, t h e  record  i n  t h e  case a t  b a r  i s  devo id  o f  any 

suggest ion t h a t  t h e  search o f  t h e  g love  compartment and b l u e  bag found t h e r e i n  

was conducted pursuant  t o  e s t a b l i s h e d  o r  s tandard p o l  i c e  procedures. Moreover, 

t h e  record  c e r t a i n l y  i s  devo id  o f  any p o l i c e  department s t a r d a r d  procedures t h a t  

mandate a search such as t h e  one conducted by t h e  o f f i c e r  i n  opening t h e  s u i t -  

case, f i n d i n g  shoes, r e t r i e v i n g  socks f rom t h e  shoes, then search ing t h e  sock t o  

f i n d  a p i l l  b o t t l e ,  then opening t h e  p i l l  b o t t l e  t o  f i n d  a t a b l e t .  Such a 

search i s  h a r d l y  c o n s i s t e n t  w i t h  any at tempt  t o  i n v e n t o r y  f o r  t h e  p r o t e c t i o n  o f  

an owner's va luables f o l l o w i n g  an impoundment. a 
F i n a l l y ,  t h e  r e c o r d  i n  t h e  case a t  b a r  i s  even devoid o f  any s tandard 

p o l i c e  procedures t o  determine when an i n v e n t o r y  search should be conducted 

f o l l o w i n g  an impoundment. I n  t h e  i n s t a n t  case, t h e  Respondent's automobi le  was 

towed t o  t h e  c i t y  p o l i c e  department 's impoundment y a r d  f o l l o w i n g  h i s  a r r e s t .  

A f t e r  d e l i v e r i n g  Respondent t o  t h e  county  j a i l  , t h e  a r r e s t i n g  o f f i c e r  r e t u r n e d  

t o  t h e  p o l i c e  department and observed Respondent's automobile. 

o f f i c e r  adv ised t h e  o f f i c e r  coming on d u t y  t o  re lease t h e  automobi le  t o  

The a r r e s t i n g  

Respondent. 

and t h e  f o l l o w i n g  day, when g e t t i n g  o f f  d u t y  again, decided t o  search 

Respondent's automobile. 

Thereaf te r ,  t h e  a r r e s t i n g  o f f i c e r  went o f f  duty,  came back on d u t y  

The degree o f  d i s c r e t i o n  exerc ised by t h e  o f f i c e r  i n  
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t h i s  case i n  deciding when t o  conduct his search and the extent o f  the search is 

n o t  consistent w i t h  the type o f  permissible inventory search contemplated i n  

Bertine, supra. Accordingly, the decision o f  the F i rs t  Dis t r ic t  Court o f  Appeal 

should be upheld inasmuch as the convictions o f  Respondent were reversed. 

a 
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CONCLUSION 

Based on t h e  f o r e g o i n g  argument and c i t a t i o n s  of a u t h o r i t y ,  Respondent 

r e s p e c t f u l l y  requests  t h e  Cour t  t o  a f f i r m  t h e  d e c i s i o n  o f  t h e  D i s t r i c t  Court.  

Respect fu l  l y  submitted, 

DANIEL, KOMAREK & MARTINEC 
Char tered 

. Box 25f2 / 

City, FL 32402 
(904)763-6565 
ATTORNEYS FOR RESPONDENT 

n 9 


