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PRELIMINARY STATEMENT 

Respondent was t h e  Appel lant /Defendant i n  t h e  lower  cou r t  and w i l l  be 

r e f e r r e d  t o  i n  t h i s  b r i e f  as Respondent. 

c u t i o n  i n  t h e  lower cou r t  and w i l l  be r e f e r r e d  t o  i n  t h i s  b r i e f  as P e t i t i o n e r .  

P e t i t i o n e r  was t h e  Appel lee and prose- 

iii 



STATEMENT OF THE CASE AND FACTS 

Respondent accepts t h e  Statement o f  Case and Fac ts  submi t ted by 

P e t i t i o n e r  and o f f e r s  t h e  f o l l o w i n g  supplement. 

A f t e r  Respondent was a r r e s t e d  by O f f i c e r  F e r r i c k  and t o l d  t h a t  h i s  

v e h i c l e  was o b s t r u c t i n g  t h e  normal f l o w  o f  t r a f f i c ,  Respondent requested t o  move 

h i s  v e h i c l e  o f f  t h e  road. O f f i c e r  F e r r i c k  adv ised Respondent t h a t  he would n o t  

be a l lowed t o  move t h e  v e h i c l e  o f f  t h e  road and t h a t  t h e  v e h i c l e  would be towed 

t o  t h e  p o l i c e  department impound l o t .  

I n  a d d i t i o n  t o  b e i n g  t r i e d  b e f o r e  a j u r y  f o r  possession o f  c o n t r o l l e d  

substances and drug parapherna l ia ,  Respondent was a l s o  brought  t o  t r i a l  f o r  

d r i v i n g  under t h e  i n f l u e n c e  o f  a l c o h o l i c  beverages o r  c o n t r o l  l e d  substances. 

The j u r y  a c q u i t t e d  Respondent o f  t h i s  charge. 
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SUMMARY OF ARGUMENT 

P e t i t i o n e r  seeks rev iew o f  t h e  d e c i s i o n  i n  Green v. State,  528 So.2d 

1233 (F la.  1 s t  DCA 1988), a s s e r t i n g  t h a t  t h i s  Cour t  has j u r i s d i c t i o n  pursuant t o  

A r t i c l e  V ,  § 3 ( b ) ( 3 ) ,  F l o r i d a  C o n s t i t u t i o n  (1980) and Ru le  9 .03O(a) (Z) (A) ( iv ) ,  

F l o r i d a  Rules o f  A p p e l l a t e  Procedure t o  r e s o l v e  d i  r e c t  c o n f l i c t s  between d e c i -  

s i o n s  o f  t h e  d i s t r i c t  cour ts .  The d e c i s i o n  o f  Green v. State,  - Id., i s  not,  

however, i n  d i r e c t  c o n f l i c t  w i t h  t h e  d e c i s i o n  i n  ---.- S t a t e  v. ~ - Wi l l iams,  ” - - - - -I 516 So.2d 

So. 2d -’ 13 F.L.W. 1244 1081 (F la.  2d DCA 1987) o r  - Robinson v. State,  LI 

(F la .  4th,  May 25, 1988). 

I n  S t a t e  v. Wi l l iams,  supra, t h e  c o u r t  h e l d  t h a t  t h e  search was v a l i d  

as i n c i d e n t  t o  a l a w f u l  a r r e s t .  Thus, t h e  concern o f  t h e  c o u r t  i n  Wi l l iams,  

supra, r e g a r d i n g  t h e  v a l i d i t y  o f  an i n v e n t o r y  search was dictum. Accord ing ly ,  

t h e r e  i s  no d i r e c t  c o n f l i c t  between t h e  dec is ions  i n  Green v. State,  supra, and 

Wi l l iams v. State,  supra. 

Moreover, t h e  d e c i s i o n  o f  t h e  Four th  D i s t r i c t  i n  Robinson v. State,  I_ 

0 
So.2d - , 13 F.L.W. 1244 (F la.  4 t h  DCA, May 24, 1988), i s  i n  accord w i t h  t h e  

d e c i s i o n  i n  Green v. State,  supra.  -- 

r e s p e c t i v e l y ,  h e l d  i n v a l i d  an i n v e n t o r y  search conducted i n  v i o l a t i o n  o f  t h e  

requi rements enunciated by t h i s  Cour t  i n  M i l l e r  v. State,  403 So.2d 1307 (F la.  

1 9 8 l ) ,  a l though t h e  F o u r t h  D i s t r i c t  i n  Robinson, supra, c e r t i f i e d  a q u e s t i o n  

t o  t h i s  Cour t  t o  be o f  g rea t  p u b l i c  importance. 

The Four th  D i s t r i c t  and t h e  F i r s t  D i s t r i c t ,  

Inasmuch as no d i r e c t  c o n f l i c t  between t h e  d e c i s i o n s  o f  t h e  F i r s t  

D i s t r i c t  i n  t h e  i n s t a n t  case and t h e  d e c i s i o n  o f  another D i s t r i c t  Cour t  o f  
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Appeal has been demonstrated, j u r i s d i c t i o n  f o r  review i s  no t  vested i n  t h i s  

Court. 

(F la .  1 s t  DCA 1988) should be denied. 

Accordingly,  review o f  t h e  dec i s ion  i n  Green v. State,  528 So.2d 1233 
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ARGUMENT 

WHETHER T H I S  COURT SHOULD EXERCISE ITS DISCRETIONARY JURIS- 
DICTION TO REVIEW THE D E C I S I O N  OF THE FIRST DISTRICT COURT 
OF APPEAL. 

invoked i n  t h e  i n s t a n t  case. 

So.2d 1233 ( F l a .  1 s t  DCA 1988) 

mot ion t o  suppress evidence se 

Respondent suggests t h a t  t h e  j u r i s d i c t i o n  o f  t h i s  Court  should n o t  be 

he d e c i s i o n  o f  t h e  c o u r t  i n  Green v. State,  528 

reversed t h e  t r i  a1 c o u r t  ' s deni  a1 o f  Respondent ' s 

zed pursuant  t o  an i n v e n t o r y  search o f  h i s  

automobi 1 e conducted a f t e r  Respondent's request  t o  move h i s  automobi 1 e was 

denied and t h e  o f f i c e r  adv ised Respondent t h a t  t h e  automobi le  would be impounded 

w i t h o u t  a f f o r d i n g  Respondent any a l t e r n a t i v e  t o  impoundment. 

I n  Caplan v, State,  --- So. 2d , 13 F.W.L. 461 (Fla., August 19, 

1988), t h i s  Cour t  h e l d  t h a t  t h e  p o l i c e  a r e  n o t  e n t i t l e d  t o  conduct an i n v e n t o r y  

search o f  a v e h i c l e  where t h e  d r i v e r  has requested ass is tance f rom t h e  p o l i c e  i n  

hav ing  t h e  v e h i c l e  towed b u t  d i d  n o t  t r a n s f e r  custody o f  t h e  v e h i c l e  t o  t h e  

p o l i c e .  

198l), f o r  t h e  p r o p o s i t i o n  t h a t  t h e  p o l i c e  must a c t  i n  good f a i t h  and n o t  use an 

a 
I n  so r u l i n g ,  t h i s  Cour t  c i t e d  -I_--. M i l l e r  v. State,  403 So.2d 1307 (F la .  

i n v e n t o r y  search as a subter fuge t o  conduct a war ran t less  search f o r  i n c r i m i -  

n a t i n g  evidence. The d e c i s i o n  o f  t h i s  Cour t  i n  M i l l e r ,  supra, r e s p e c t i n g  a 

v e h i c l e  owner's r i g h t  t o  a l t e r n a t i v e s  t o  impoundment remains v i a b l e .  

I n  S t a t e  v. Wi l l iams,  - 516 So.2d 1081 (Fla.  2d DCA 1987), t h e  Cour t  

reversed t h e  suppression o f  evidence by t h e  t r i a l  c o u r t  h o l d i n g  t h a t  t h e  search 
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was valid as incident t o  a lawful arrest .  Thereafter, the Second District  Court 

of Appeal offered as dictum a concern t h a t  the Miller decision of the Supreme 

Court had been eroded by the 1983 amendment t o  Article I ,  Section 12  of the 

F1 or ida  Constitution. 

a 

In  Robinson v. State, -- So. 2d --- , 13 F.L.W. 1244 (Fla. 4 t h  DCA,  

May 25, 1988), the Court recognized the dictum of the Second District t h a t  

suggested the -- Miller * opinion's requirement t h a t  a reasonable alternative t o  

impoundment be offered no longer existed. 

the t r i a l  court 's suppression of evidence f o r  fa i lure  t o  offer a reasonable 

alternative t o  the automobile owner prior t o  impoundment. 

followed this  Court's decision of Miller v. State, 403 So.2d 1307 (Fla. 1981). 

Although the Robinson court certif ied a question of great public importance t o  

th i s  Court questioning whether the opinion delivered in Miller, supra, had been 

overruled by t h e  1983 amendment t o  Article I ,  Section 1 2  of the Florida 

Constitution, the decision of - - - -  Robinson, supra, i s  not  i n  conflict with the deci- 

sion of the Firs t  District  in Green v. State, 528 So.2d 1233 ( F l a .  1st DCA 

1988). 

The Robinson court, however, affirmed 

The Robinson court 

0 

Inasmuch as the Robinson decision i s  actually i n  accord w i t h  the case 

a t  bar,  th is  Court's jurisdiction t o  resolve direct conflict should not  be 

invoked. Moreoever, the jurisdiction of this  Court should not  be invoked t o  

resolve conflict between the decision i n  the case a t  bar and decision of the 

Second District in State v. Williams, 516 So.2d 1081 (Fla. 2d DCA 1987), as the 

decision in Williams actually rested upon the Court's determination t h a t  the 

5 



search was conducted i n c i d e n t  t o  a l a w f u l  a r r e s t .  

- Will iams - -- # o u r t  regard ing  whether a defendant need be o f f e r e d  an a l t e r n a t i v e  t o  

Thus, t h e  language o f  t h e  

impoundment t o  v a l i d a t e  an i n v e n t o r y  search o f  an automobi le  was d i c t a  and f a i l s  

t o  c r e a t e  a d i r e c t  c o n f l i c t  w i t h  t h e  case a t  bar. Accord ing ly ,  t h i s  Cour t  

should n o t  e x e r c i s e  i t s  j u r i s d i c t i o n  pursuant t o  A r t i c l e  V, 53(b )  ( 3 ) ,  F l o r i d a  

C o n s t i t u t i o n  (1980) and F l o r i d a  Rule o f  A p p e l l a t e  Procedure 9 . 0 3 0 ( a ) ( Z ) ( A ) ( i v ) .  
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CONCLUSION 

Based on t h e  f o r e g o i n g  argument, Respondent r e s p e c t f u l l y  requests  t h e  

Cour t  t o  deny j u r i s d i c t i o n  i n  t h i s  cause and a f f i r m  t h e  d e c i s i o n  o f  t h e  D i s t r i c t  

Cour t  o f  Appeal, F i r s t  D i s t r i c t .  

Respectful  l y  submitted, 

DANIEL, KOMAREK & MARTINEC 
Char tered 
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