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STATEMENT O F  THE CASE 

The P e t i t i o n e r s  i n c o r p o r a t e  by r e f e r e n c e ,  as  though  

f u l l y  se t  f o r t h  h e r e i n ,  t h e  S t a t e m e n t  o f  t h e  Case from t h e i r  

B r i e f  on t h e  Merits s e r v e d  unde r  a c e r t i f i c a t e  d a t e d  December 1 2 ,  

1988.  A l l  symbols  i d e n t i f i e d  i n  t h e  P e t i t i o n e r s '  B r i e f  on  t h e  

Merits s h a l l  b e  used  i n  t h i s  Reply B r i e f  and a l l  r e f e r e n c e s  i n  

t h i s  b r i e f  to  " A p p . "  s h a l l  r e f e r  t o  t h e  Appendix of t h e  P e t i -  

t i o n e r s  f i l e d  w i t h  t h e i r  i n i t i a l  b r i e f  and "App.-R" s h a l l  r e f e r  

to t h e  Appendix t o  t h e  P e t i t i o n e r s '  Reply  B r i e f  on t h e  Merits. 

STATEMENT OF THE FACTS 

The P e t i t i o n e r s  i n c o r p o r a t e  by r e f e r e n c e ,  a s  though  

f u l l y  s e t  f o r t h  h e r e i n ,  t h e i r  S t a t e m e n t  o f  t h e  Facts  f rom t h e i r  

B r i e f  on t h e  Merits s e r v e d  unde r  a c e r t i f i c a t e  d a t e d  December 1 2 ,  

1988.  

-1- 



ARGUMENT 

I 

LANCA HOMEOWNERS, I N C . ,  ET AL. V. LANTANA 
CASCADE O F  PALM BEACH, LTD., ET AL.,  13 F.L.W. 
568 (FLA. SEPT. 22 ,  1 9 8 8 ) .  

The Responden t  and t h e  Amici, The F l o r i d a  Manufac tu red  

Housing A s s o c i a t i o n ,  I n c .  (FMHA) and C l u b  Wildwood Mobi l e  H o m e  

V i l l a g e  (C lub  Wildwood) ,  a r g u e  t h a t  t h e  i n s t a n t  case is  n o t  

c o n t r o l l e d  by t h i s  C o u r t ' s  r e c e n t  d e c i s i o n  i n  Lanca Homeowners, 

I n c . ,  e t  a l .  v .  Lan tana  Cascade  of Pa lm Beach,  L t d . ,  e t  a l . .  1 3  

F.L.W. 568 (F la .  Sept .  22 ,  1 9 8 8 ) ,  for t h e  r e a s o n s  t h a t  t h e  new 

r u l e  o f  p r o c e d u r e  (F la .  R. C iv .  P. 1 . 2 2 2 )  a d o p t e d  i n  Lanca o n l y  

c o n c e r n s  r e p r e s e n t a t i v e  a c t i o n s  by m o b i l e  home o w n e r s '  asso- 

c i a t i o n s  and e v e n  i f  a p p l i c a b l e  t o  t h e  i n s t a n t  case,  it would be 

u n j u s t  to  a p p l y  s u c h  a r u l e  r e t r o a c t i v e l y .  I n  a d d i t i o n ,  i t  is 

a r g u e d  t h a t  i n  mobile home c lass  a c t i o n s  s u c h  as t h e  i n s t a n t  case 

p r o c e d u r a l  u n c o n s c i o n a b i l i t y  or t h e  a b s e n c e  of m e a n i n g f u l  c h o i c e  

must  b e  p r o v e n  i n  each case. T h e i r  p o s i t i o n s  are  w i t h o u t  merit  

and do n o t  a c c u r a t e l y  r e f l e c t  t h e  c lear  l a n g u a g e  and i n t e n t  o f  

t h e  Lanca o p i n i o n .  

I t  must  f i r s t  be emphas ized  t h a t  t h e  Responden t  and t h e  

Amicus,  FMHA, by t h e i r  v e r y  a r g u m e n t s ,  acknowledge  t h a t  t h e  F i f t h  

D i s t r i c t  C o u r t  of Appeal erred i n  t h e  i n s t a n t  case by h o l d i n g  

t h a t  p r o c e d u r a l  u n c o n s c i o n a b i l i t y  a s  a matter o f  law c a n n o t  b e  

p r o v e n  i n  a c lass  a c t i o n .  They r e c o g n i z e  t h a t  as t h e  r e s u l t  of 

t h e  Lanca d e c i s i o n  mobile  home owners  may p r o s e c u t e  a n  uncon- 

s c i o n a b l e  r e n t  case a s  a c lass  a c t i o n .  A s  i d e n t i f i e d  a b o v e ,  t h e y  
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attempt o n l y  to  d i s t i n g u i s h  and l i m i t  t h e  scope o f  t h i s  C o u r t ' s  

d e c i s i o n  i n  Lanca. The Amicus,  C lub  Wildwood, on  t h e  o t h e r  hand ,  

a p p a r e n t l y  d i s a g r e e s  w i t h  FMHA and t h e  R e s p o n d e n t ,  i n  s u p p o r t  o f  

whom i t  f i l e d  i ts  b r i e f .  C lub  Wildwood a r g u e s  t h a t  p r o c e d u r a l  

u n c o n s c i o n a b i l i t y  c a n n o t  b e  p r o v e n  i n  a c lass  a c t i o n  and attempts 

to  e q u a t e  t h e  f a c t u a l  c i r c u m s t a n c e s  o f  m o b i l e  home u n c o n s c i o n a b l e  

r e n t  cases w i t h  f r a u d  claims and f u r t h e r ,  c i t e s  t h e  same a u t h o r i -  

t i e s  t h a t  were f u l l y  b r i e f e d ,  a r g u e d  and r e j e c t e d  by t h i s  C o u r t  

i n  Lanca (and  which were c i ted by t h e  F i f t h  D i s t r i c t  C o u r t  o f  

Appeal i n  i t s  o p i n i o n  unde r  r e v i e w  i n  t h e  i n s t a n t  c a se ) .  The 

P e t i t i o n e r s  have  d i s c u s s e d  Kohl v. Bay Co lony  Condominium, I n c . ,  

398 So.2d 865  (F la .  4 t h  D.C.A. 1 9 8 1 ) ,  Ga r re t t  v.  J a n i e w s k i ,  480 

So.2d 1324 (F la .  4 t h  D.C.A. 19851,  S t a t e  o f  F l o r i d a  v .  DeAnza 

Corp., 416 So.2d 1 1 7 3  ( F l a .  5 t h  D.C.A. 1982)  and t h e  o t h e r  

a u t h o r i t i e s  c i t ed  i n  t h e i r  B r i e f  on t h e  Merits and w i l l  n o t  

r e s t a t e  t h o s e  a r g u m e n t s  h e r e i n .  

However, t h e  P e t i t i o n e r s  w i l l  r e s p o n d  to  t h e  a rgumen t  

t h a t  t h e  i n h e r e n t  d i f f e r e n c e s  be tween i n d i v i d u a l  mobile  home 

owners  m a k e  i t  i m p o s s i b l e  t o  a s se r t  t h e i r  claims f o r  unconsc ion -  

a b l e  r e n t  i n  a c lass  a c t i o n .  T h i s  a rgumen t  is m e r e l y  a res ta te-  

ment of t h e  F i f t h  D i s t r i c t  C o u r t  of Appeal 's  w r i t t e n  o p i n i o n  

under  r e v i e w  i n  t h e  i n s t a n t  case. I ts  l o g i c  and t h e  attempts to  

a n a l o g i z e  t h e  other  t y p e s  of claims and f a c t u a l  c i r c u m s t a n c e s  are 

d e f e c t i v e  b e c a u s e  o f  t h e  f a i l u r e  t o  r e c o g n i z e  t h e  v e r y  u n i q u e  

r e l a t i o n s h i p  t h a t  e x i s t s  be tween t h e  park owner and m o b i l e  home 

owners .  I t  is s u g g e s t e d  t h a t  i t  is u n f a i r  and u n j u s t  t o  cate- 

g o r i z e  a l l  mobile home owners  as e l d e r l y ,  low income people 
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w i t h o u t  any  m e a n i n g f u l  c h o i c e  i n  t h e  c o n t r a c t u a l  r e l a t i o n s h i p  

w i t h  t h e  park owner ,  b u t  t h e y  d i s c u s s  o n l y  t h e  "choice" a v a i l a b l e  

t o  t h e  m o b i l e  home owner when he or s h e  d e c i d e s  to  f i r s t  e n t e r  a 

mobile home park.  The gravamen of a n  u n c o n s c i o n a b l e  r e n t  case 

such  a s  t h e  i n s t a n t  case is t h a t  o n c e  t h e  m o b i l e  home is  

"cemented"  i n t o  a park t h e  mobile home owner is a t  t h e  mercy o f  

t h e  park owner .  The g r o s s l y  u n e q u a l  b a r g a i n i n g  p o s i t i o n  of t h e  

mobile home owner o n c e  h i s  home is "cemented"  i n  place e s t a b -  

l i s h e s  t h e  lack o f  a n y  " m e a n i n g f u l  c h o i c e "  when f a c e d  w i t h  a u n i -  

l a t e r a l  r e n t  i n c r e a s e  by t h e  park owner .  T h i s  C o u r t ,  i n  Lanca ,  

described t h e  c i r c u m s t a n c e s  a s  f o l l o w s :  

The key here is " t h e  r e l a t i o n s h i p  of 
t h e  pa r t i e s . "  Where a r e n t  i n c r e a s e  
by a park owner is a u n i l a t e r a l  a c t ,  
imposed across t h e  b o a r d  on a l l  t e n a n t s  
and imposed a f t e r  t h e  i n i t i a l  r e n t a l  
a g r e e m e n t  h a s  been  e n t e r e d  i n t o ,  park 
r e s i d e n t s  have  l i t t l e  c h o i c e  b u t  t o  
accept t h e  i n c r e a s e .  They must  accept 
i t  o r ,  i n  many cases, s e l l  t h e i r  homes 
or u n d e r t a k e  t h e  c o n s i d e r a b l e  e x p e n s e  
and bu rden  of u p r o o t i n g  and moving. 
The " a b s e n c e  o f  m e a n i n g f u l  c h o i c e "  f o r  
t h e s e  r e s i d e n t s ,  who f i n d  t h e  r e n t  i n -  
c r e a s e d  a f t e r  t h e i r  mobile homes have  
been a f f i x e d  t o  t h e  l a n d ,  s e r v e  to  meet 
t h e  c l a s s  a c t i o n  r e q u i r e m e n t  of p r o c e d u r a l  
u n c o n s c i o n a b i l i t v .  See Thomas, 524 So.2d 
a t  695  (Sharp ,  C:J. d i s s e n t i n g j  ; S t e i n h a r d t ;  
Kohl. 13 F.L.W. a t  569 (App. 6 2 ) .  

T h i s  C o u r t ,  i n  i t s  e a r l i e r  d e c i s i o n s  i n  S t e w a r t  v .  Green ,  300 So. 

2d 889 (F la .  1974)  and Palm Beach Mobile H o m e s ,  I n c .  v .  S t r o n g ,  

300 So.2d 881 ( F l a .  1 9 7 4 ) ,  s p e c i f i c a l l y  i d e n t i f i e d  t h e  u n i q u e  

c i r c u m s t a n c e s  of m o b i l e  home r e s i d e n c y ,  i n c l u d i n g  w i t h o u t  l imi t a -  

t i o n  t h e  permanence  of l o c a t i o n  o n c e  t h e  mobile home is located 
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i n  a pa rk ,  t h e  s u b s t a n t i a l  e x p e n s e  i n v o l v e d  i n  moving a mobile 

home o n c e  a n c h o r e d  i n  a park and t h e  i n a b i l i t y  t o  f i n d  o t h e r  

mobile home parks t h a t  w i l l  accept a used  m o b i l e  home. 

An a d d i t i o n a l  a rgumen t  advanced  i n  s u p p o r t  o f  t h e  

R e s p o n d e n t s '  p o s i t i o n  is t h a t  t h e  Lanca d e c i s i o n  d o e s  n o t  

e s t a b l i s h  t h a t  p r o c e d u r a l  u n c o n s c i o n a b i l i t y  e x i s t s  as a matter of 

law f o r  m o b i l e  home owners  c h a l l e n g i n g  a n  u n c o n s c i o n a b l e  r e n t a l  

i n c r e a s e  by t h e i r  park owner .  The P e t i t i o n e r s  d i s a g r e e .  I n  

d i s c u s s i n g  t h e  u n i q u e  f e a t u r e s  of mobile home r e s i d e n c y  and t h e  

g r o s s l y  u n e q u a l  b a r g a i n i n g  p o s i t i o n  o f  t h e  m o b i l e  home o w n e r s ,  

t h i s  C o u r t ,  

I t  

i n  Lanca ,  s t a t ed :  

The " a b s e n c e  o f  m e a n i n g f u l  c h o i c e "  f o r  
t h e s e  r e s i d e n t s ,  who f i n d  t h e  r e n t  i n -  
c r e a s e d  a f t e r  t h e i r  m o b i l e  homes have  
become a f f i x e d  to  t h e  l a n d ,  s e r v e s  t o  
meet t h e  c lass  a c t i o n  r e q u i r e m e n t  of 
p r o c e d u r a l  u n c o n s c i o n a b i l i t y .  . . . 
A s  a r u l e ,  t h e  r e l a t i o n s h i p  t h a t  e x i s t s  
be tween park owner and r e s i d e n t  c l e a r l y  
o u t w e i g h s  a n y  o t h e r  factor i n  d e t e r -  
min ing  t h e  e f f e c t  o f  t h e  i n c r e a s e  on 
i n d i v i d u a l  r e s i d e n t s .  T h i s  c i r c u m s t a n c e  
is s h a r e d  e q u a l l y  by e a c h  member o f  t h e  
park.  Thus ,  t h e  a l l e g e d  u n c o n s c i o n a b i l i  t y  
o f  s u c h  a n  i n c r e a s e  l e n d s  i t s e l f  t o  p r o o f  
i n  t h e  c lass  a c t i o n  f o r m a t . *  1 3  FLW a t  
569 (emphasis s u p p l i e d ) .  

[*TO t h e  e x t e n t  t h a t  some of t h e  c lass  
members may n o t  occupy t h e  same p o s i t i o n ,  
t h e  c o u r t  is always a t  l i b e r t y  to  d e s i g -  
n a t e  s u b c l a s s e s .  See ImDerial Towers ~- .- 
Condominium, I n c .  v .  Brown, 338 So.2d 
1 0 8 1  (F la .  4 t h  D.C.A. 19761.1 

is clear  t h a t  t h e  g r o s s l y  u n e q u a l  b a r g a i n i n g  p o s i t i o n  

of t h e  mobile home owner v i s - a - v i s  t h e  park owner h a s  l i t t l e  to  

d o  w i t h  t h e  i n d i v i d u a l  c i r c u m s t a n c e s  of e d u c a t i o n ,  n e t  w o r t h ,  

e t c . ,  and v e r y  much t o  d o  w i t h  t h e  d e m o n s t r a b l e  bu rden  o f  p u l l i n g  
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up s takes  and a p o t e n t i a l  f o r  economic  b l a c k m a i l  t h a t  is  e q u a l l y  

a b h o r r e n t  whe the r  a p p l i e d  t o  t h e  w e a l t h y  r e t i r e e ,  t h e  l a b o r e r  o f  

l i m i t e d  means or to  t h e  soc ia l  s e c u r i t y  p e n s i o n e r .  Pearce, e t  a l .  

v .  Dora1 Mobile H o m e  V i l l a s ,  I n c . ,  5 2 1  So.2d 282,  284 (F la .  2d 

D.C.A. 1 9 8 8 ) .  Thus ,  t h e  i n d i v i d u a l  c i r c u m s t a n c e s  of each mobile 

home owner i n  a n  u n c o n s c i o n a b l e  r e n t  a c t i o n  is n o t  d e t e r m i n a t i v e  

of t h e  i s s u e  o f  p r o c e d u r a l  u n c o n s c i o n a b i l i t y ;  r a t h e r ,  t h e  v e r y  

p o s i t i o n  of t h e  m o b i l e  home owners  r e l a t i v e  to  t h e  park owner 

e s t a b l i s h  t h e i r  " l a c k  of a m e a n i n g f u l  c h o i c e "  a s  a matter o f  law. 

The a d d i t i o n a l  a r g u m e n t s  r a i s e d  by t h e  Responden t  and 

t h e  Amici t h a t  t h e  park o w n e r ' s  r i g h t s  o f  d u e  process would be 

a b r i d g e d  and e s t a b l i s h i n g  p r o c e d u r a l  u n c o n s c i o n a b i l i t y  as  a 

matter o f  law is i n  c o n f l i c t  w i t h  c e r t a i n  p r o v i s i o n s  o f  C h a p t e r  

723,  F l a .  S t a t . ,  are  w i t h o u t  meri t .  The park o w n e r ' s  r i g h t s  o f  

due  process and i ts  a b i l i t y  to  f u l l y  p r e s e n t  e v i d e n c e  on t h e  

i s s u e  o f  s u b s t a n t i v e  u n c o n s c i o n a b i l i t y  [ u n d e r  S e c t i o n  7 2 3 . 0 3 3 ( 2 ) ,  

F l a .  S t a t . ]  a re  f u l l y  p r o t e c t e d  and e n t i r e l y  c o n s i s t e n t  w i t h  t h i s  

C o u r t ' s  d e c i s i o n  i n  Lanca and F la .  R. C i v .  P. 1 .222.  

The a rgument  t h a t  t h e  Lanca d e c i s i o n  and t h e  a d o p t i o n  of 

F la .  R. C i v .  P. 1 .222  i n t e n d  t o  g i v e  a u t o m a t i c  c lass  s t a n d i n g  

o n l y  to  m o b i l e  home o w n e r s '  a s s o c i a t i o n s ,  n o t  i n d i v i d u a l  m o b i l e  

home owners  a c t i n g  t o g e t h e r ,  is also w i t h o u t  mer i t  and c o n t r a r y  

to t h e  e x p r e s s  l a n g u a g e  of t h e  Lanca o p i n i o n .  The a rgumen t  t h a t  

r e n t  d i s p u t e s  are  n o t  matters of s h a r e d  i n t e r e s t  and therefore ,  

n o t  t h e  proper s u b j e c t  of a c lass  a c t i o n  is  c o n t r a r y  to  t h i s  

C o u r t ' s  h o l d i n g  i n  Lanca.  C l e a r l y ,  t h e  i n t e n t  o f  t h e  Lanca d e c i -  

s i o n  is to  p r o v i d e  t h e  m o b i l e  home o w n e r s ,  r e g a r d l e s s  of whe the r  
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t h e y  are o r g a n i z e d  as an  i n c o r p o r a t e d  a s s o c i a t i o n  or a c t i n g  to- 

g e t h e r  as i n d i v i d u a l  home o w n e r s ,  w i t h  an  e f f e c t i v e  p r o c e d u r a l  

f o r m a t  ( i  .e . ,  a c lass  a c t i o n )  to  c h a l l e n g e  u n c o n s c i o n a b l e  r e n t s  

c h a r g e d  across t h e  boa rd  by t h e  park owner .  13 FLW a t  569 (App. 

6 2 ) .  

I n  Lanca,  a f t e r  a d o p t i n g  F la .  R. C iv .  P. 1 .222  and 

s t a t i n g  t h a t  t h e  a s s o c i a t i o n  c a n  ac t  as  c lass  r e p r e s e n t a t i v e ,  

t h i s  C o u r t  h o l d s  t h a t  t h e  C o u n t e r c l a i m  for u n c o n s c i o n a b l e  r e n t  

c a n  i t s e l f  be m a i n t a i n e d  as a class a c t i o n  - w i t h o u t  any  l i m i t a -  

t i o n s  or r e s t r i c t i o n s  t h a t  t h e  i n d i v i d u a l  mobi le  home owners  

a c t i n g  t o g e t h e r  c a n n o t  m a i n t a i n  s u c h  an  a c t i o n .  1 3  F.L.W. a t  569. 

I n  f a c t ,  i n  s u p p o r t  of i t s  c o n c l u s i o n  t h a t  t h e  " a b s e n c e  of 

m e a n i n g f u l  choice" for m o b i l e  home owners  s e r v e s  t o  meet t h e  

c lass  a c t i o n  r e q u i r e m e n t  of p r o c e d u r a l  u n c o n s c i o n a b i l i t y ,  t h i s  

C o u r t  c i t e s  cases,  i n c l u d i n g  C h i e f  J u d g e  Sharp ' s  w r i t t e n  d i s s e n t  

i n  Thomas v .  J o n e s ,  524 So.2d 693,  695 ( F l a .  5 t h  D.C.A. 19881,  

r e v i e w  p e n d i n g ,  wh ich  i n v o l v e d  i n d i v i d u a l  home owners  a c t i n g  

t o g e t h e r  as a c lass .  13  F.L.W. a t  569. I n  l i g h t  of t h i s  C o u r t ' s  

c l ea r  e x p r e s s i o n  of i t s  i n t e n t i o n  i n  Lanca ,  t h e  a r g u m e n t s  r a i s e d  

i n  s u p p o r t  o f  t h e  R e s p o n d e n t s '  p o s i t i o n  are i l l o g i c a l .  

I n  t h e  i n s t a n t  case, i t  is u n c o n t r o v e r t e d  t h a t  t h e  

P e t i t i o n e r s  were a l l  s u b j e c t  t o  t h e  same u n i l a t e r a l ,  across t h e  

board r e n t a l  i n c r e a s e  by t h e  R e s p o n d e n t s ,  t h e  r e n t a l  i n c r e a s e  was 

imposed a f t e r  t h e i r  i n i t i a l  r e n t a l  a g r e e m e n t ,  and b e c a u s e  t h e y  

were a l l  "cemented"  i n t o  t h e  park t h e y  f a c e d  t h e  dilemma o f  

e i t h e r  a c c e p t i n g  t h e  r e n t a l  i n c r e a s e ,  s e l l i n g  t h e i r  m o b i l e  homes 

or u n d e r t a k i n g  t h e  c o n s i d e r a b l e  e x p e n s e  and b u r d e n  o f  u p r o o t i n g  
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and moving. See P e t i t i o n e r s !  S t a t e m e n t  o f  t h e  Facts.  

T h e r e  c a n  be no d o u b t  t h a t  t h i s  C o u r t ,  i n  Lanca ,  i n t e n d e d  

to  p r o v i d e  i n d i v i d u a l  m o b i l e  home owners  w i t h  t h e  a b i l i t y  t o  take 

a c t i o n  a s  a c lass  to  c h a l l e n g e  u n c o n s c i o n a b l e  r e n t s  c h a r g e d  by 

t h e  park owner .  A l though  mobile home owners  may, p u r s u a n t  to  

Chapter  723, Flor ida  S t a t u t e s ,  i n c o r p o r a t e  t h e i r  homeowners asso- 

c i a t i o n ,  i t  is n o t  manda to ry  t h a t  t h e y  d o  so. There  are  many 

m o b i l e  home parks i n  t h e  s t a t e  w i t h o u t  homeowners a s s o c i a t i o n s .  

I f  t h e  i n d i v i d u a l  home owners  were n o t  a l l o w e d  t o  b r i n g  a c lass  

a c t i o n ,  t h e y  would e f f e c t i v e l y  be d e n i e d  access to  t h e  c o u r t s  

s i n c e  t h e  i n d i v i d u a l  home owners  c a n n o t  a f f o r d  t h e  e x p e n s e s  o f  

l i t i g a t i n g  a g a i n s t  t h e  f i n a n c i a l l y  s u p e r i o r  park owner .  Thus ,  it 

is v i t a l  t h a t  m o b i l e  home owners  i n  parks w i t h o u t  an i n c o r p o r a t e d  

a s s o c i a t i o n  have  t h e  a b i l i t y  t o  b r i n g  c lass  a c t i o n s  i n  u n c o n s c i o n -  

a b l e  r e n t  cases.  I n  a d d i t i o n ,  i t  is  a l so  i m p o r t a n t  t h a t  it be 

made c lear  t h a t  i n d i v i d u a l  home owners  c a n  b r i n g  c lass  a c t i o n s  i n  

any  mat ters  o f  common i n t e r e s t  so l o n g  as  t h e y  meet t h e  r e q u i r e -  

men t s  of F la .  R. C i v .  P. 1 . 2 2 0 .  I n  summary, on t h i s  p o i n t ,  

a l t h o u g h  t h i s  C o u r t  i n  Lanca h a s  c l e a r l y  s t a t ed  t h a t  i n  an  uncon- 

s c i o n a b l e  r e n t  case, " t h e  r e l a t i o n s h i p  of t h e  p a r t i e s "  and t h e  

" a b s e n c e  o f  a m e a n i n g f u l  choice" s e r v e  to  meet t h e  c lass  a c t i o n  

r e q u i r e m e n t  o f  p r o c e d u r e  and u n c o n s c i o n a b i l i t y ,  t h e  Responden t  

a r g u e s  t h a t ,  i n  t h e  i n s t a n t  case,  under  t h e  same s i t u a t i o n ,  

a c t i o n  by i n d i v i d u a l  home owners  would n o t  meet t h i s  r e q u i r e m e n t .  

Aga in ,  t h i s  c o n t e n t i o n  is i l l o g i c a l .  However, t h e  P e t i t i o n e r s  

would r e s p e c t f u l l y  s u g g e s t  t h a t  t h e  v e r y  f a c t  t h a t  t h e  Responden t  

would m a k e  t h i s  a rgumen t  i n d i c a t e s  t h e  n e c e s s i t y  of t h i s  C o u r t  
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c l a r i f y i n g  and c o n f i r m i n g  t h e  i n d i v i d u a l  home o w n e r s '  r i g h t  t o  

b r i n g  c lass  a c t i o n s  as  d i s c u s s e d  above .  

I n  a d d i t i o n ,  t h e  R e s p o n d e n t s '  c o n t e n t i o n  t h a t  t h e  Lanca 

d e c i s i o n  c a n n o t  or s h o u l d  n o t  be  a p p l i e d  r e t r o a c t i v e l y  to  d e c i d e  

t h e  i n s t a n t  case is  i n c o r r e c t  and w i t h o u t  any  b a s i s  i n  t h e  law. 

See e . g .  A v i l a  S o u t h  Condominium A s s o c i a t i o n  v .  Kappa Corp., 347 

So.2d 5 9 9  (F la .  1 9 7 7 ) .  

-9- 



I1 

THE TRIAL COURT D I D  NOT ERR AS ALLEGED BY 
THE RESPONDENT. 

The  R e s p o n d e n t ' s  Answer B r i e f  on t h e  Merits,  f o r  a l l  

i n t e n t s  and p u r p o s e s ,  i g n o r e s  t h e  i s s u e s  r a i s e d  by t h e  P e t i t i o n e r s  

and merely r e s t a t e s  i n  t o to  t h e  i s s u e s  and a r g u m e n t s  c o n t a i n e d  i n  

i t s  A p p e l l a n t ' s  I n i t i a l  B r i e f  f i l e d  w i t h  t h e  F i f t h  D i s t r i c t  C o u r t  

of Appeal (App . -R  7 1 ) .  The Responden t  i n c o r r e c t l y  s u g g e s t s  i n  

i ts  Answer B r i e f  h e r e i n  t h a t  t h e  F i f t h  D i s t r i c t  C o u r t  of Appeal 

found t h e  t r i a l  c o u r t  had erred on e a c h  of t h e  i s s u e s  r a i s e d  and 

a c c o r d i n g l y ,  r e v e r s e d  t h e  t r i a l  c o u r t  I s  F i n a l  Judgmen t ,  a s  

amended. I n  f a c t ,  t h e  appe l l a t e  c o u r t ,  on O c t o b e r  20 ,  1987 ,  

e n t e r e d  a per c u r i a m  p a n e l  d e c i s i o n  a f f i r m i n g  t h e  F i n a l  Judgmen t ,  

t h e  Amendment to  t h e  F i n a l  Judgment  and t h e  Second Amendment to  

t h e  F i n a l  Judgment  of t h e  t r i a l  c o u r t  and r e j e c t i n g  each and 

e v e r y  one  o f  t h e  a r g u m e n t s  now r a i s e d  by t h e  Responden t  i n  t h i s  

C o u r t .  The per c u r i a m  d e c i s i o n  was v a c a t e d  by t h e  F i f t h  D i s t r i c t  

C o u r t  o f  Appeal s o l e l y  b e c a u s e  of i t s  e n  banc  o p i n i o n  i n  Thomas v .  

J o n e s ,  524 So.2d 6 9 3  ( F l a .  5 t h  D.C.A. 1 9 8 8 ) ,  h o l d i n g  t h a t  proce- 

d u r a l  u n c o n s c i o n a b i l i t y  c a n n o t  be p r o v e n  i n  a c lass  a c t i o n  (App. 

1-6). 

The P e t i t i o n e r s  u r g e  t h i s  C o u r t  to  exercise i ts  d i s c r e -  

t i o n  and summar i ly  r e j ec t  t h e  new i s s u e s  r a i s e d  by t h e  Responden t  

s i n c e  t h e  t r i a l  c o u r t ' s  d e c i s i o n s  were a f f i r m e d  by t h e  F i f t h  

D i s t r i c t  C o u r t  of Appeal, t h e y  b e a r  no  r e l a t i o n s h i p  t o  t h e  

c o n f l i c t  o f  p r ior  a u t h o r i t i e s  upon which  t h i s  C o u r t  accepted 
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. .  

j u r i s d i c t i o n  and t h i s  C o u r t  accepted j u r i s d i c t i o n  and d i s p e n s e d  

w i t h  o r a l  a rgumen t  a t  l e a s t  i n  p a r t  b e c a u s e  o f  t h e  l i m i t e d  i s s u e s  

p r e s e n t e d  and t h e  C o u r t ' s  r e c e n t  d e c i s i o n  i n  Lanca Homeowners, 

I n c . ,  e t  a l .  v.  Lan tana  Cascade  of Palm B e a c h ,  L t d . ,  e t  a l . ,  13 

F.L.W. 568 ( F l a .  Sept .  2 2 ,  1988), r e v i e w  p e n d i n g .  

I n  o r d e r  to r e spond  to  t h e  i s s u e s  r a i s e d  by t h e  Respon- 

d e n t  b u t  to a v o i d  an  u n n e c e s s a r y  r e s t a t e m e n t  o f  i t s  b r i e f  f i l e d  

w i t h  t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appeal, t h e  P e t i t i o n e r s  have  

i n c l u d e d  a copy of t h e i r  Answer B r i e f  of Appellees i n  t h e  Appendix 

and i n c o r p o r a t e  same by r e f e r e n c e  h e r e  i n  (App-R.  72-151) . 
T h i s  C o u r t ' s  d e c i s i o n  i n  Lanca ,  s u p r a ,  is c o n t r o l l i n g  of t h e  

Respondent  ' s  a r g u m e n t s  c o n c e r n i n g  t h e  p r o s e c u t i o n  of t h e  i n s t a n t  

a c t i o n  as a c l a s s  a c t i o n .  The d e c i s i o n  i n  Lanca e s t a b l i s h e s ,  a s  

a matter of law, t h e  P e t i t i o n e r s '  a b i l i t y  t o  m a i n t a i n  t h e  i n s t a n t  

c a u s e  as a c lass  a c t i o n .  The R e s p o n d e n t ' s  a r g u m e n t s  must  b e  

r e j e c t e d .  
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CONCLUSION 

T h i s  C o u r t ' s  o p i n i o n  i n  Lanca Homeowners, I n c . ,  e t  a l .  

v. Lan tana  Cascade  o f  Palm Beach,  L t d . ,  e t  a l . ,  13 F.L.W. 568 

( F l a .  Sept.  2 2 ,  1 9 8 8 ) ,  is d i s p o s i t i v e  of t h e  i n s t a n t  appeal and 

e s t a b l i s h e s  t h a t  p r o c e d u r a l  u n c o n s c i o n a b i l i t y  e x i s t s  as  a matter 

of law for i n d i v i d u a l  mobile home owners  a c t i n g  t o g e t h e r  a s  a 

class i n  an  u n c o n s c i o n a b l e  r e n t  case. 

For t h e  r e a s o n s  d i s c u s s e d  i n  t h e  P e t i t i o n e r s '  b r i e f s  

s u b m i t t e d  i n  t h i s  c a u s e ,  t h e  a r g u m e n t s  r a i s e d  by t h e  R e s p o n d e n t s  

and t h e  Amici, FMHA and C lub  Wildwood, are w i t h o u t  merit  and 

i n a p p l i c a b l e  to  t h e  i n s t a n t  case and t h e  r e c o r d  on appeal. The re -  

f o r e ,  t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appeal's o p i n i o n  i n  t h e  i n s t a n t  

case h o l d i n g  t h a t  p r o c e d u r a l  u n c o n s c i o n a b i l i t y  c a n n o t  be p r o v e n  

i n  a c lass  a c t i o n  is i n c o r r e c t  and must  b e  r e v e r s e d  w i t h  i n s t r u c -  

t i o n s  to  t h e  appel la te  c o u r t  t o  r e i n s t a t e  its Per Curiam D e c i s i o n  

a f f i r m i n g  t h e  judgmen t s  o f  t h e  t r i a l  c o u r t  and i t s  award of 

a t t o r n e y ' s  fees  and costs to  t h e  P e t i t i o n e r s .  
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