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PRELIMINARY STATEMENT 

This is an appeal from a Circuit Court's denial of a capital 

post-conviction litigant's motion for Fla. R. Crim. P. 3.850 

relief. The Circuit Court found all facts presented below in Mr. 

Hall's favor, see, e.q., State v. Hall, No. 78-52-CF (Circuit 
Court Order denying post-conviction relief, p. 4 [nonstatutory 

mitigating circumstances proffered in Rule 3.850 action 

established "by a preponderance of evidence."]), and therefore 

the facts underlying Mr. Hall's Hitchcock v. Dusser claim are not 

at issue in this appeal. 

Circuit Court's rulings of harmless error and its views of the 

procedural posture of Mr. Hall's case. Those matters are taken 

up at the outset in the instant brief. 

Rather, the issues here involve the 

The Record on Appeal regarding Mr. Hall's original trial and 
II capital sentencing proceedings shall be cited herein as "R. -. 

Since a Rule 3.850 Record on Appeal has not yet been made 

available to counsel, citation to the Rule 3.850 record shall 

note the document referenced and the appropriate page number. 

The appendix to Mr. Hall's Rule 3.850 motion shall be cited as 

llAPP- - .If All other references will be self-explanatory or 

will be otherwise explained. 

Given the time constraints resulting from the presently 

outstanding death warrant, counsel for Mr. Hall has been unable 

to prepare a table of cases or summary of argument. 
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I. INTRODUCTION: THE CIRCUIT COURT'S 
FACTUAL FINDINGS 

Freddie Lee Hall, throughout his life, has been 

fundamentally addled by brain damage, alcohol and drug abuse, 

intellectual impairments, and mental illness. These conditions 

affected his behavior during and explained his involvement in the 

offense for which he has been sentenced to die. These were the 

which were at the heart of an understanding of who Freddie Hall 

was. 

The trial court and the jurors charged with deciding whether 

Freddie Hall should live or die, however, learned none of this 

during the course of the pre-Lockett and pre-Sonser proceedings 

resulting in his sentence of death. 

statute, its official interpretation, the trial court's 

specific rulings barred counsel from developing and presenting 

any of this. 

Florida's capital sentencing 

At the time the trial court did not hesitate in 

expressing its views: 

It is the court's ruling that the case 
cited by the defendant, 4 2 8  U.S. 2 4 2 ,  
Proffitt vs. State of Florida, does not, does 
not stand, the proposition that evidence can 
be admitted or presented to the jury in the 
second stage of the trial, that is not 
specifically authorized by statute. That 
applies to both the state and the defense. 
They are limited to those items that are 
specifically specified or set forth in the 
statute. 

1 



The trial court's construction was based upon this Court's 

authoritative pronouncements. See, e.s., Cooper v. State, 336 

So. 2d 1133, 1139 (Fla. 1976)("The sole issue in a sentencing 

hearing under Section 921.141, Florida Statutes (1975), is to 

examine in each case the itemized aggravating and mitigating 

circumstances. Evidence concerning other matters have no place 

in that proceeding any more than purely speculative matters 

calculated to influence a sentence through emotional appeal.Il) 

That construction, however, specifically enforced by the 

trial court in this case, rendered Mr. Hall's capital sentencing 

determination fundamentally unreliable and unfair, and denied him 

the individualized penalty decision which the eighth amendment 

requires. Today, Hitchcock v. Dusger, 107 S .  Ct. 1821 (1987), 

demonstrates that that construction of the Florida capital 

sentencing statute was fundamentally wrong. But it was that 

construction that tied Mr. Hall's trial counsels' hands and 

limited their efforts with regard to the kind and quality of 

evidence that they developed and offered. Mr. Hall's trial 

attorneys were strapped by the statute and by the trial court's 

rulings, and consequently the only opportunity Mr. Hall had f o r  a 

meaningful capital sentencing determination was skewed ab initio. 

As counsel explain: 

My name is Horace D. Robuck, Jr. and 
Morton D. Aulls, and I am an attorney in 
Florida's Fifth Judicial Circuit. In 1977, I 
served as trial attorney for Freddie Lee Hall 

2 
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when he faced charges of first-degree murder, 
kidnapping and robbery. My co-counsel was 
Mr. Morton Drew Aulls or Horace D. Robuck. 

At the time I represented Mr. Hall, I 
was aware that the State was going to 
actively seek the death penalty. I knew that 
if Mr. Hall was convicted that there would be 
a penalty phase at which the jury would 
consider aggravating and mitigating 
circumstances. The law at the time limited 
the relevant and admissible mitigating 
circumstances to those specifically listed in 
Fla. Stat. sec. 921.141 (before it was 
amended to allow consideration of any other 
mitigating circumstance). Mr. Aulls and I 
were aware of that limitation. labored under 
that limitation and prepared Mr. Hall's case, 
as best we could, in conformity with that 
limitation and the restrictive understandinq 
of the statute then in effect. This 
understandins was shared bv all Darticipants 
at Freddie Lee Hall's trial -- defense 
counsel, the court, and the State. 

It was your affiant's belief at the 
time, a belief shared by the trial court, 
that any evidence outside the scope of the 
statutorily enumerated mitigating 
circumstances was irrelevant and immaterial, 
and would not have been admitted. 

Your affiant's understandins regardinq 
the inadmissibility of nonstatutorv 
mitisatins evidence was in fact confirmed bv 
the rulinss of the Honorable Judse Booth. 
Although the Florida Supreme Court's opinions 
at the time clearly stated that mitigating 
evidence was restricted to that listed in 
Florida's capital sentencing statute, 
codefendant Mack Ruffin's counsel attempted 
to convince Judge Booth that he should allow 
consideration of nonstatutory mitigating 
evidence during a capital trial involving 
this defendant and codefendant Mack Ruffin 
which occurred approximately one month before 
this trial. You affiant joined that request. 
Judse Booth denied the remest, rulinq: 

3 



It is the court's rulina that the case 
cited bv the defendant, 428  U.S. 2 4 2 ,  
Proffitt v. Wainwriaht, does not, does 
not stand, rforl the proposition that 
evidence can be admitted or presented to 
the jury in the second staqe of the 
trial, that is not specifically 
authorized by statute. That applies to 
both the state and the defense. They 
are limited to those items that are 
specificallv specified or set forth in 
the statute. The rproffered evidence1 . . . does not fall within the 
statutory provisions for mitiaatinq 
circumstances. 

That motion was renewed in this trial, 
and the request was aqain denied, as we 
expected and as Judse Booth had earlier made 
clear it would be. At the time we all 
understood that because of Judse Booth's 
interpretation of the statute, an 
interpretation in accord with the then- 
prevailina law and standards of practice, he 
would not have allowed the introduction and 
consideration of nonstatutory mitisation, and 
the iurv would not have been instructed in 
that resard. 

As a consequence of the then-prevailinq 
law, the standard of practice with reqard to 
nonstatutorv mitisation then prevalent in the 
Fifth Judicial Circuit, and Judge Booth's 
rulina in the prior trial (a ruling which we 
all expected Judge Booth to follow and which 
he did in fact follow in this trial), your 
affiant did not attempt to investisate, 
develop, or present nonstatutorv mitisatinq 
circumstances at the penalty phase of the 
capital trial discussed herein. Given the 
statutory restriction, and Judge Booth's 
earlier ruling, it would have been a waste of 
your affiant's time and resources to attempt 
to investigate and present the available 
nonstatutory mitigating evidence. 
Conseauentlv, because of these restrictions, 
your affiant did not, and indeed was 
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officially precluded from attemptins to 
investisate or develop psycholoaical or 
psychiatric nonstatutorv mitisation or seek 
out other evidence of a nonstatutorv nature. 
Your affiant verily understood that this 
restrictive construction of the statute was 
the interpretation afforded by the Honorable 
Judge Booth, who was the Circuit Court Judge 
presiding at the trial. The brevity of the 
defense's presentation at the penalty phase 
of Freddie Hall's trial was a direct 
consequence of the fact that at the time of 
trial your affiant and his co-counsel 
understood that mitisation was limited to 
that provided in the statute, and that your 
affiant and his co-counsel operated under the 
restrictions then in effect. The 
nonstatutory mitigation which made its way 
into the record came in through Mr. Hall's 
testimony, because he chose to take the 
stand. As could be expected, no instruction 
was given to the jury pursuant to which it 
could consider this evidence, and Judge Booth 
certainly did not consider its nonstatutory 
mitigating effects, as his rulings and 
sentencing order made clear. In any event, 
your affiant would have investisated, 
developed, and offered any and all 
conceivable mitisatins evidence had such been 
admissible. The statute and its 
interpretation at the time, however, tied 
your affiant's hands. 

Mr. Hall's capital trial and sentencing 
proceedings took place at a time when Florida 
criminal defense attorneys, prosecutors, and 
judges generally understood that the 
mitigating evidence which could be introduced 
at a capital sentencing proceeding was 
restricted to the statutory list. Cooper v. 
State, 336 So. 2d 1133 (Fla. 1976), was 
controlling precedent at the relevant time. 
In Cooper, the Florida Supreme Court 
instructed that Florida capital sentencers, 
whether judge or jury, were limited strictly 
to the consideration of only those mitigating 
factors enumerated in Fla. Sta. sec. 921.141. 

5 



Your affiant did not pursue or develop 
nonstatutorv mitisation because to do so 
would have been fruitless; such nonstatutorv 
mitisatins circumstances were inadmissible 
under the statute and Judae Booth's clear 
interpretation of the statute. 

Due to these restrictions, my co-counsel 
and I did not pursue nonstatutorv mitisation 
throush the assistance of a mwchiatrist or 
psvcholosist durina the penalty phase. 
Subsequent to Mr. Hall's trial the law 
changed as to the relevancy of nonstatutory 
mitigating circumstances, and the 
admissibility of nonstatutory mental health 
mitigating evidence. 
today, or if the law then had allowed for 
consideration of nonstatutorv mitiaatinq 
evidence such as was recently addressed in 
Hitchcock v. Dusser, 107 S. Ct. 1821 (19871, 
I certainly would have obtained a mental 
health expert's help in developha the 
mitisatins circumstances present in Mr. 
Hall's case, includins those nonstatutorv 
mitisatins circumstances which I could not 
pursue in 1978. 

If the trial were 

Although Freddie Hall's competency to 
stand trial at the time was evaluated by an 
expert, neither I nor my co-counsel Mr. Aulls 
made inauiries of the expert. Dr. Georse 
Barnard. with resard to nonstatutorv 
mitisatins mental health evidence. If such 
evidence would have been admissible, we would 
certainly have reauested that the expert 
provide an opinion with resard to 
nonstatutorv mental health mitigation. We 
did not make the reauest solely because of 
the preclusive effects of the statute. It 
was because of the statutory preclusion 
discussed herein that we never investisated, 
developed. or offered nonstatutorv mental 
health (psvcholosical/psvchiatric) mitisatinq 
evidence. or even inquired resardinq 
nonstatutory mental health mitisation of the 
expert who examined Mr. Hall's competency at 
the time. A mental health professional would 
have provided great assistance in developing 
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nonstatutory mitigating circumstances 
regarding Freddie Hall, and such evidence 
would have been presented if the trial were 
held today, when the statute is no longer 
understood as preclusive. 

certainly would have presented nonstatutory 
mitigating circumstances such as the 
conditions under which Freddie Lee Hall was 
raised, his environment, his records such as 
school records, military records, inmate 
records, medical records, etc., information 
from presentence investigations, the 
psychiatric examinations, and any other 
information whatsoever bearing on his mental 
status, character or upbringing. 

Because we were aware that the law in 
effect at the time did not permit the 
introduction and use of such mitigation, and 
because of Judge Booth's construction of the 
statute, we did not pursue such evidence. 

Due to the constraints imposed by the 
statute and courts discussed in this 
affidavit, your affiant and his co-counsel 
did not contact Mr. Hall's former attorney 
from his 1968 offense and discuss available 
mitigation with him, nor investigate, 
develop, or offer mental health and other 
background nonstatutory mitigation arising 
from the prior conviction and Mr. Hall's 
circumstances at that and other times in his 
life. Similarly, incarceration, school, 
military, and other records regarding Mr. 
Hall were not sought out, considered, or 
offered because information arising from such 
records would not have fit into the statute's 
restrictive list and the narrow 
interpretation given to the statute by 
Florida's courts and the courts of the Fifth 
Judicial Circuit. Neither was such 
information provided to Dr. Barnard. As 
stated, the expert was never asked to provide 
his opinions regarding nonstatutory 
mitigation because the statute and Judge 
Booth's rulings tied your affiant's hands. 

If the proceedings were today, we 
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(App. 2)(Affidavit of Mr. Hall’s former trial counsel, Mr. Horace 

D. Robuck, Jr., and Mr. Morton D. Aulls)(emphasis added). 

The mitigating truths regarding Freddie Lee Hall’s 

Ilcharacter and backgroundww and the wwcircumstances of the 

offense,It Lockett v. Ohio, 438 U.S. 586 (1978), were nonstatutory 

in nature. Nothing about Freddie Hall and his involvement in the 

offense Iwfitww the stringent statutory list, although a wealth of 

mitigation was amply available. Counsel were foreclosed from 

developing and offering an overwhelming case for life because of 

the statute and the trial court’s construction. 

In ruling on Mr. Hall’s Rule 3.850 motion, the Circuit Court 

found all facts presented in support of Mr. Hall‘s Hitchcock 

claim in Mr. Hall’s favor: that counsel were in fact precluded 

and that, 

. . . the affidavits, reports, statements, 
and other contents of the two volume Appendix 
attached to Defendant‘s 1988 Motion as a 
proffer of evidence has been examined in 
detail and it reasonably establishes, that is 
by a preponderance of evidence, the now 
rewired non-statutory mitisatinq 
circumstances . . . 

State v. Hall, No. 78-52-CF (Circuit Court Order denying Rule 

3.850 relief), p. 4 (emphasis added)(hereinafter IwCircuit Court 
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Orderg') . The Circuit Court found Hitchcock/Lockett error. 

However, it denied relief by ruling that the wealth of 

nonstatutory mitigating evidence established by Mr. Hall below 

would not have outweighed the three aggravating circumstances 

established by the State: 1) prior conviction; 2) concurrent 

felony; 3 )  heinous, atrocious, or cruel. See Circuit Court's 

Order, p. 4 .  The lower court ruled that the error was harmless 

because the three aggravating circumstances presented by the 

State, in the lower court's view, ggoutweighedgl the wealth of 

nonstatutory mitigating evidence established below. The 

'Before the trial court, the State did not contest any of 

2The nonstatutory mitigating evidence is discussed in the 

the facts proffered by Mr. Hall. 

body of this brief. See Claim I, infra. The evidence was 
established below on the basis of expert diagnoses and testing -- 
including the expert account of Dr. George Barnard, the expert 
appointed at the time of Mr. Hall's trial who was never asked to 
provide an opinion with regard to nonstatutory mitigation because 
of the preclusion on counsel (see Apps. 2 and 17) -- Mr. Hall's 
records, and the sworn accounts of family and other individuals 
who had had contact with Mr. Hall throughout his life. This 
evidence falls into approximately twenty-two classically 
recognized categories of nonstatutory mitigation: 1) The fact 
that Mr. Hall is brain damaged and suffers from a serious history 
of head injury; 2) The effects of Mr. Hall's brain damage on his 
behavior at the time of the offense; 3 )  Mr. Hall's long term 
history of substance abuse (drug and alcohol) and its effects on 
his level of psychological functioning and behavior throughout 
his life; 4 )  The effects of his history of drug and alcohol 
abuse, and his consumption of alcohol and drugs on his behavior 
at the time of the offense; 5) Mr. Hall's intellectual 

(footnote continued on next page) 
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evidence is discussed in the body of this brief. That discussion 

is intended to demonstrate that the lower court erred -- under no 

(footnote continued from previous page) 

deficiencies and his markedly low level of intellectual 
functioning; 6) The effects of his intellectual impairments on 
his behavior at the time of the offense; 7) Mr. Hall's low level 
of achievement throughout his life, resulting from his 
psychological, intellectual, and emotional impairments; 8) His 
educational difficulties and the fact that no help was provided 
to this intellectually impaired child; 9) A history of severe 
child abuse (abuse which can only be characterized as torture); 
10) The fact that Mr. Hall is mentally ill and has been mentally 
ill and psychotic throughout his life, psychological deficiencies 
which compound the problems arising from his brain damage, 
intellectual impairments, and substance abuse; 11) Mr. Hall's 
unstable upbringing, resulting from being raised first by parents 
who were constantly at war with each other, and then in a one- 
parent family by an abusive, alcoholic mother in a home with no 
role models; 12) The poverty faced by Mr. Hall as a child and 
throughout his life, and its attendant effects; 13) The racism 
prevalent in the environment in which Mr. Hall was raised and 
lived, and its attendant effects on his behavior; 14) Mr. Hall's 
chronic speech impediment and its effects on his level of 
functioning; 15) The fact that Mr. Hall's sister was murdered and 
her killer went essentially unpunished, and its effects on Mr. 
Hall's psychologically impaired view of his environment; 16) Mr. 
Hall's history of suicide attempts; 17) The fact that Mr. Hall 
was incarcerated while still a youth, and the effects of that 
incarceration on his level of functioning and later lack of 
achievement; 18) Mr. Hall's efforts at employment; 19) The fact 
that notwithstanding his various psychological, behavioral, and 
intellectual impairments, Mr. Hall was not a behavioral problem 
in school, and followed rules, thus reflecting a potential 
towards rehabilitation; 20) The fact that Mr. Hall's various 
deficits left him vulnerable to being led by his co-defendant, 
even if that lldominationll did not rise to the level required by 
the statute; 21) Mr. Hall's expressions of remorse; 2 2 )  Mr. 
Hall's illiteracy. These twenty-two categories have been 

(footnote continued on next page) 
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construction can it be concluded, as a matter of law, that the 

preclusion on counsels' presentation of the plethora of 

nonstatutory mitigating evidence proven below was harmless. 3 

(footnote continued from previous page) 

outlined by counsel as a general description of the types of 
areas of traditionally recognized mitigation existing in this 
case, mitigation which has now been established before the lower 
court. The categories, however, are a general summary: the 
substantial nonstatutory mitigation in this case, and the expert, 
lay, and documentary evidence establishing it, compellingly 
speaks for itself and is presented in Claim I, infra. 

31n its opinion on Mr. Hall's habeas corpus petition, this 
Court also found that Hitchcock v. Dusser, 107 S .  Ct. 1821 
(1987), was violated during the course of the pre-Lockett v. Ohio 
proceedings resulting in Mr. Hall's sentence of death. However, 
the Court also found that the sentencing jury's and court's 
failure to consider the six nonstatutory mitigating circumstances 
which made their way into the record during the course of those 
proceedings did not violate the eighth amendment since, tt[w]hen 
balanced against the [three] aggravating factors [found, the] 
nonstatutory mitigating evidence is very weak." Hall v. Dusger, 
13 F.L.W. 320 (Fla., May 12, 1988). But see id. at 321 (Kogan, 
Shaw, and Barkett, JJ., dissenting)("Certainly if this case, with 
six nonstatutory mitigating circumstances and only three 
aggravating circumstances, is not a case of prejudicial Hitchcock 
error, then there is no longer any situation that can constitute 
Hitchcock error. It) . 

During the course of the habeas corpus proceedings before 
this Court, Mr. Hall's former counsel explained that beyond the 
preclusive jury instructions and constrained judicial review 
issues, a Rule 3.850 motion had been filed which presented the 
third,non-record aspect of Mr. Hall's Hitchcock v. Dusser claim: 
the fact that Mr. Hall's trial counsel were constrained by the 
then-existing statute and the Circuit Court's specific rulings, 
and that as a result a wealth of nonstatutory mitigating evidence 
was never investigated, developed, or presented, and therefore 

(footnote continued on next page) 
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That, however, was the lower court's legal conclusion in this 

case. The lower court erred, and those errors are discussed in 

the following section of this brief. What is clear, and what 

should be noted at the outset, is the fact that the Rule 3.850 

trial court erred in denying Rule 3.850 relief in a case 

involving three (3) aggravating circumstances which related 

primarily to the offense, see Mikenas v. Ducmer, 519 So. 2d 601, 
602 (Fla. 1988), and a wealth of nonstatutory mitigation (falling 

into twenty-two general categories) relating to both the 

background of the offender and circumstances of the offense which 

was never heard or considered because of the preclusion on 

counsel. 

The then-prevalent official preclusion on capital defense 

counsel had its effects: 

I, HOWARD H. BABB, JR., being duly sworn 
or affirmed, do hereby depose and say: 

My name is Howard H. Babb, Jr., and I am 
the Public Defender for Florida's Fifth 
Judicial Circuit. In 1978 I was an Assistant 
State Attorney in the Fifth Judicial Circuit. 

(footnote continued from previous page) 

never made its way into the record. 
Argument, Hall v. Duqqer, Case No. 71,284, 13 F.L.W. 320 (Fla., 
May 12, 1988). This is as it should be: Rule 3.850 was the 
proper means by which to present the non-record facts attendant 
to Mr. Hall's Hitchcock claim, i.e., the facts attendant to the 
preclusion on counsel. 

See Recording of Oral 
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At the time Freddie Lee Hall went to 
trial reasonable defense counsel, the courts 
of the Fifth Judicial Circuit, and 
prosecutors all understood that the law at 
the time limited the relevant, admissible 
mitigating circumstances to those 
specifically listed in Fla. Stat. sec. 
921.141 (before it was amended to allow 
consideration of any other mitigating 
circumstance). 
limitation. 
area during this period of time, because of 
the limitations on the admissibility and 
consideration of nonstatutory mitigating 
evidence imposed by the statute, the local 
courts, and the Florida Supreme Court, 
operated under the statute's constraints and 
did not investigate, develop, or present 
nonstatutory mitigating evidence for the 
jury's and judge's consideration. Harvard v. 
State, 769 F.2d 1488 (11th Cir. 1985), Sonuer 
v. Wainwriqht, 769 F.2d 1488 (11th Cir. 
1985), and Hitchcock v. Duqqer, 107 . Ct. 
1821 (1987), are reported decisions 
reflecting the prevalent preclusive 
interpretation provided to Florida's capital 
sentencing statute at the time. 

Judge Booth and other circuit court 
judges were applying this standard in the 
Fifth Judicial Circuit and local attorneys 
were preparing their cases with the 
understanding that they would be precluded 
from offering nonstatutory mitigating 
evidence. 
law in effect at the time did not permit the 
introduction and use of nonstatutory 
mitigation, defense attorneys, operating 
under the preclusion, did not pursue such 
evidence. 

We were all aware of that 
Defense counsel operating in the 

Because they were aware that the 

(App. 5). That counsels' efforts were constrained is a fact 

beyond dispute in Mr. Hall's case. That a substantial 

nonstatutory case for life was available is similarly 

indisputable: Freddie Hall's records, and the account of all who 
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knew him bear out a tragic history of child abuse, poverty, and 

mental illness; the account of mental health experts establishes 

a compelling nonstatutory case for life. Brain-damaged, alcohol- 

and drug-addled, emotionally-disturbed, and mentally-deficient 

Freddie Hall has carried his mental illnesses with him throughout 

his life. These factors did not afitll within the statute, 

although these were the factors explaining his involvement in the 

offense. Even the expert who evaluated Mr. Hall's glcompetencytt 

and tfsanitytt, Dr. George Barnard, an expert who, because Mr. 

Hall's attorneys' hands were tied, was never asked a single 

question regarding nonstatutory mental health mitigation, would 

have been able to provide compelling information in this regard: 

I am a board certified forensic psychiatrist, 
professor, chief of the Consultation Service, 
and chief of the Forensic Division of the 
Department of Psychiatry of the University of 
Florida. I have conducted well over 4000 
forensic evaluations in my career, have been 
qualified as an expert by numerous courts, 
including numerous Florida Circuit Courts, 
and have testified in many judicial 
proceedings. 

I had occasion to interview and evaluate 
Freddie Lee Hall on April 22, 1978, in 
relation to his trial for first first degree 
murder. Specifically I was asked to evaluate 
Mr. Hall's competency to stand trial and his 
legal sanity at the time of the offense. 

I was never asked to evaluate Mr. Hall's 
mental state and background with regard to 
mental health evidence which may have been 
considered as nonstatutory mitigation of 

14 



sentence at any time prior to or at Mr. 
Hall's trial. 

Had I been asked to formulate and provide an 
opinion in this regard, there certainly 
existed important mental health nonstatutory 
mitigating evidence of which I was aware at 
the time and regarding which I would have 
been more than willing to testify. 
original report in fact made reference to 
some of the nonstatutory mitigating evidence 
of which I was aware and with regard to which 
I could have provided expert testimony. In 
that report I noted: 

My 

On the day of the alleged crimes he 
[Mr. Hall] had almost a pint of Apricot 
Brandy, with Ruffin drinking part of a 
cup. Hall also took two pills from 
Ruffin that day, but did not know the 
kind of pills they were. 

. . .  
He was born July 21, 1945, in 

Wildwood, Florida. His mother is 
seventy-two years of age, and his father 
died in 1963 at age seventy-two. His 
parents were separated when he was a 
boy, but he did not know how old he was 
at that time. He was sixth in a sibling 
group of six. He had one sister who was 
murdered by a man she had some children 
by. He was raised by his mother and got 
along well, and never ran away from 
home. 

He quit school in the eleventh 
grade at age sixteen or seventeen. He 
had failed the first grade because he 
was slow. He did learn to read and 
write, and had no special education 
classes. he was suspended once for 
playing cards. 
teachers and students. 

He got along with the 

. . .  
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He has been unconscious several 
times while boxing or playing football. 
The longest period of unconsciousness 
was not more than a few seconds. He 
denied fits, convulsions, or seizures. 
He has had the venereal disease, Clap, 
numerous times, and was always treated. 
He has thought of suicide but has made 
no attempts. He never been a patient in 
a state mental hospital and has had no 
psychiatric treatment other than seeing 
a psychiatrist several times while in 
prison. He did not receive any 
medications at that time. As a child 
and again in 1967, he had the experience 
of being unable to move for several 
seconds, and in 1967 he saw a vision 
with three men when there was nobody 
there. he has had no other experiences 
like this. 

As stated, Freddie Hall's history of head 
trauma and head injury, which I noted at the 
time of my original report, may be relevant 
to findings of brain damage as discussed 
below. 

In my original report I noted that "There are 
mild deficits in his recent memory but his 
remote memory appears intact." It has been 
recognized in the profession that brain 
damaged individuals will evidence deficits in 
recent memory, as opposed to remote memory. 
Such indicia, along with other indicia that I 
noted in my original report, indicate that 
Mr. Hall may have been brain damaged. A 
hypothesis of brain damage is supported by 
his history of closed head injuries. As I 
noted above and in my original report Ithe has 
been unconscious several times while boxing 
or playing football". 

It has been recognized in the profession that 
repeated trauma to the head can cause 
permanent damage. Individuals with such 
damage may suffer from difficulty with 
impulse control, emotional lability, mild 
paranoia, and slowness of thought. 

16 



In addition to these head injuries, Mr. Hall 
has a history of drug and alcohol abuse. In 
my report I also stated: 

He began the use of alcohol at age 
twenty-eight. He estimated that he 
drank daily if it was available, and 
guessed he may have a quart of beer plus 
a couple of ounces of whiskey when he 
could get it. He denied shakes, dt's, 
blackouts, or treatment for alcohol 
abuse. He began the use of drugs at age 
twenty-eight. He has used pot, black 
beauties, and speed. He has never been 
strung out on drugs and denied the use 
of Heroin or Cocaine. 

Factors such as Mr. Hall's history of alcohol 
and substance abuse, and his excessive use of 
alcohol and use of pills at the time of the 
crimes would also have been relevant with 
regard to nonstatutory mitigation. Such 
substances impair judgment and control, 
affect one's emotions and thought processes, 
and affect one's behavior. Such substance 
abuse was noted in my original report as is 
quoted above. 

Based upon the information which was known to 
me at the time, I could have testified to 
nonstatutory mitigating factors. Even my 
report, which was not prepared to answer 
questions regarding mitigation, stated that 
Mr. Hall suffered from deficits in memory, 
was partially oriented for time, had poor 
judgment, could only abstract two out of five 
proverbs, had been unconscious several times, 
has had suicidal thoughts, saw a psychiatrist 
in prison, and had a history of 
hallucinating, in addition to the matters 
discussed above. 

17 
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At the time of the original trial, I would 
have been willing to discuss such 
nonstatutory mitigating circumstances had I 
been asked to do so. Had I been asked 
questions in that regard, psychological and 
neurological testing would have been 
appropriate. 

Since the time of my initial evaluation, I 
have reviewed additional materials regarding 
Mr. Hall which have been recently provided to 
me. These materials include statements from 
Mr. Hall’s attorney in his 1968 trial, 
records from the Department of Corrections, 
school records, mental health reports, 
information regarding a history of 
hallucinations, and bizarre behavior 
resulting from the abuse of alcohol, testing 
results, statements by Mr. Hall, official 
court transcripts, presentence reports, and 
other information. Had I been provided with 
such information at the time of my original 
evaluation of Mr. Hall, my opinions and 
ultimate conclusions with regard to evidence 
of a nonstatutory mitigating nature 
(discussed above) would have been further 
bolstered. In addition the materials I have 
reviewed reflect a childhood of material 
impoverishment and physical abuse. These 
materials also reflect that Mr. Hall’s level 
of intellectual functioning is lower thatn 
the clinical assessment noted in my original 
report. 

In summary, the matters discussed above and 
referred to in my original report would have 
been relevant to non-statutory mitigation 
relating to the defendant’s mental health. I 
would have been willing to provide my views 
and expert testimoy in this regard had I been 
asked to do so at the time of my original 
evaluation. 

(App. 17) (Affidavit of Dr. George Barnard). 

Dr. Barnard was never asked and never called to testify 

because his account also would not rcfitrr within the statute. Of 
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course, the accounts of the eminently-qualified mental health 

professionals who were asked to answer the question of whether or 

not nonstatutory mental health mitigation existed in Mr. Hall's 

case present evidence establishing an overwhelming case for life. 

(Their accounts are described in Claim I, infra.) 

deal more was available (a.). However, no one was asked these 

nonstatutory questions at the time of Freddie Hall's trial. 

None of the compelling, overwhelming nonstatutory mitigation 

discussed in this brief reached the Court and jury: 

court's rulings and the statute tied counsels' hands and, as 

post-Hitchcock precedent makes clear, foreclosed meaningful, 

individualized, and reliable capital sentencing. 

And a great 

the trial 

By his request for Rule 3.850 relief, Mr. Hall sought an 

opportunity to be heard before his execution forever forecloses 

meaningful capital sentencing. 

facts in Mr. Hall's favor, but nevertheless denied relief. The 

lower court erred in failing to correct clear eighth amendment 

error. A stay of execution, and Rule 3.850 relief, are more than 

proper in this case. See Thompson v. Duqqer, 515 So. 2d 173 

(Fla. 1987); Riley v. Wainwriqht, 517 So. 2d 656 (Fla. 1987); 

Downs v. Duqqer, 514 So. 2d 1069 (Fla. 1987); McCrae v. State, 

510 So. 2d 874 (Fla. 1987). 

The lower court found all of the 

Mr. Hall's Hitchcock claim is based upon a significant 

change in the law. Downs v. Duqqer, supra, 514 So. 2d 1069 
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(IlWe now find that a substantial change in law has occurred that 

requires us to reconsider [a Hitchcock issueItt; merits relief 

granted); Thompson v. Duqqer, supra, 515 So. 2d 173 (Hitchcock is 

a "change in lawtt cognizable in post-conviction proceedings); 

McCrae v. State, supra, 515 So. 2d 874 (same; Rule 3.850 

proceeding); Morqan v. State, 515 So. 2d 975 (Fla. 1987)(same); 

Cooper v. Duqqer, 526 So. 2d 900 (Fla. 1988)(Lockett/Hitchcock 

claims subject to no procedural bar because Hitchcock represents 

a substantial change in law). 

Mr. Hall was tried in June, 1978, before Lockett and Sonqer, 

at a time when Florida judges and lawyers could not but have 

labored under the view that the introduction of evidence in 

mitigation of a capital sentence was restricted to a narrow 

statutory list. See Sonqer v. Wainwriqht, 769 F.2d 1488, 1494 

(11th Cir. 1985) (en banc) (Hall, Kravitch, Johnson and Anderson, 

JJ., concurring) (,!Of course, neither the State trial judge's nor 

Songer's counsel's [preclusive] construction of the statute was 

unfounded. Quite the contrary, theirs was the most reasonable 

interpretation of Florida law at the time.") 

State, 486 So. 2d 537 (Fla. 1986)(recognizing preclusive 

interpretation); Maqill v. Duqqer, 824 F.2d 879 (11th Cir. 

1987)(same); Harqrave v. Duqqer, 832 So. 2d 1529 (11th Cir. 

1987)(en banc)(same). Mr. Hall's trial counsel operated under 

that Itreasonablett but unconstitutionally restrictive 

See also Harvard v. 

20 



I 
1 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
1 
I 
I 
I 
I 
I 
I 

interpretation; as a consequence, Mr. Hall was denied an 

individualized and reliable capital sentencing determination. 

- Cf. Hitchcock v. Ducfqer, supra. Relief is now proper. 

11. THE LOWER COURT ERRED 

The lower court's factual findings regarding Mr. Hall's 

Hitchcock claim were sound: Mr. Hall proved before the Circuit 

Court that his trial counsel were precluded and that a wealth of 

nonstatutory mitigating evidence existed at the time of trial but 

was not sought out, investigated, developed, or presented because 

of the preclusion on counsel. 

disposition, however, was in error. 

The lower court's ultimate 

Specifically, the trial court found, first, that Mr. Hall's 

jury would not have voted for life had they heard the 

nonstatutory mitigation now established. 

p. 3. Mr. Hall's jury, however, voted for death bv the absolute 

slimmest of marqins: 7-5. One vote would have made the 

difference. Under no construction can it be said that the wealth 

of nonstatutory mitigation never heard in this case would not 

have affected at least one juror. 

primarily offense-related circumstance case involved a unanimous 

jury vote, there is no principled way that it can be found, as a 

matter of law, that the substantial nonstatutory mitigating 

evidence proven below would not have made a difference. Of 

Circuit Court Order, 

Even if this three aggravating 
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course, the constitutional standard is even more stringent: the 

State bears the burden of establishing that the Lockett/Hitchcock 

error I1would have had no effect upon the [sentencer's] 

deliberations,l# Skipper v. South Carolina, 106 S. Ct. 1669, 1673 

(1986)(emphasis added): Cooper v. Duaaer, 526 So. 2d 900, 903 

(Fla. 1988): the State must prove that the jury's failure to 

consider nonstatutory mitigating evidence was harmless beyond a 

reasonable doubt. See Rilev v. Wainwriaht, 517 So. 2d 656, 659 

(Fla. 1987), citinq Valle v. State, 502 So. 2d 1225 (Fla. 1987). 

The State failed to even discuss Mr. Hall's proffered 

nonstatutory mitigating evidence below, much less so to prove 

harmlessness. The Hitchcock errors at issue in Mr. Hall's case 

were by no means llharmlessvl, and much less so "harmless beyond a 

reasonable doubt.l# A man should not be dispatched to his 

execution when he so clearly has demonstrated that his capital 

sentence is so fundamentally unreliable, and so constitutionally 

infirm. To say that the powerful mitigating evidence proven 

below and discussed in Claim I, infra, would not have made a 

difference to even one juror (and one juror is all that was 

needed to alter the result in this case) is to engage in 

speculation of the most impermissible sort. The constraints on 

counsel lg[a]ffectedll this jury's sentencing decision. Skipper; 

Cooper. This much cannot be disputed. 
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Second, the lower court found: 

That (a) if the now required non- 
statutory mitigating instruction had been 
given and if (b) the evidence as proffered by 
defendant in his 1988 Motion had been 
submitted to the jury during the 1978 penalty 
proceeding; and should their advisory 
sentence been a recommendation of life 
imprisonment, such recommendation would not 
have been accepted by the undersigned 
sentencer, Eddina v. Oklahoma, 455 U.S. 104 
(1982); Hall v. Wainwriqht, 733 F.2d at 775 . . .  

Circuit Court Order, p. 4 (emphasis in original). The error in 

this ruling is obvious: had this 7-5 jury voted for life, the 

plethora of nonstatutory mitigation now established would have 

been much, much more than a reasonable basis for the jury's life 

recommendation, and that recommendation therefore could not have 

been lawfully overturned. See, e.q., Tedder v. State, 322 So. 2d 

908 (Fla. 1975) ; Ferry v. State, 507 so. 2d 1373, 1376-77 (Fla. 

1987); Wasko v. State, 505 So. 2d 1314 (Fla. 1987); Brookinas v. 

State, 495 So. 2d 135 (Fla. 1986); Hawkins v. State, 436 So. 2d 

4 4 ,  47 (Fla. 1983); Burch v. State, 522 So. 2d 810 (Fla. 1988). 

See also Riley v. Wainwriaht, supra, 517 So. 2d at 659 

(preclusion on jury's consideration of nonstatutory mitigating 

evidence renders penalty phase determination fundamentally 

unfair); Messer v. Florida, 834 F.2d 890, 895 (11th Cir. 1987) 

(''[Tlhe jury recommendation is an integral part of the Florida 

death sentencing scheme, and when a jury recommendation upon 

which the judge must rely is infected with a Lockett violation, 
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'then the entire sentencing process necessarily is tainted by that 

procedure.' [Riley, 517 So. 2d] at 659."). 

Finally, the lower court made a blanket finding that the 

wealth of nonstatutory mitigation proven below by Mr. Hall would 

have been lloutweigh[ed]tt by the three Ilaggravating circumstances 

found.Il Circuit Court Order, p. 4 .  This blanket finding suffers 

from the same errors already discussed above. In fact, the lower 

court's error here is even more obvious: not once does the lower 

court cite the "beyond a reasonable doubt,ll Riley, suDra, or @@no 

effect," Skipper, supra; Cooper, supra, standards. A post- 

conviction court, faced with clear Hitchcock eighth amendment 

error, cannot vtcurett the error by simply providing general 

speculations as to what a jury might have done. Such after-the- 

fact guesswork abrogates any rationality which may be ascribed to 

eighth amendment harmless error analysis, and eviscerates the 

meaning of the Hitchcock opinion itself. 

In sum, the lower court erred in its application of the 

relevant eighth amendment law. Here, as in Mikenas v. Dusser, 

519 So. 2d 601, 602 (Fla. 1988): 

All of the aggravating circumstances 
were directly related to the murder itself 
except one . . . [W]e cannot say beyond a 
reasonable doubt that had the jury 
[considered] nonstatutory mitigating evidence . . . it would not have recommended life 
rather than death. 
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This Court has consistently granted relief in Hitchcock 

cases presenting but one or two mitigating circumstances and 

numerous aggravating circumstances. See Thornwon v. Dusser, 515 

So. 2d 173 (Fla. 1987); Combs v. State, 525 So. 2d 853 (Fla. 

1988); Downs v. Dusser, 514 So. 2d 1069 (Fla. 1987); Foster v. 

State, 518 So. 2d 901 (Fla. 1987); McCrae v. State, 510 So. 2d 

874 (Fla. 1987); Morsan v. State, 515 So. 2d 975 (Fla. 1987); 

Waterhouse v. State, 522 So. 2d 341 (Fla. 1988). Mr. Hall's 

jury's 7-5 vote, the dearth of aggravation, the wealth of 

nonstatutory mitigation now proven, and the compelling nature of 

the type and quality of nonstatutory mitigation Mr. Hall 

established before the lower court (see Claim I, infra) all 
establish that relief is as appropriate, and in fact is far more 

appropriate in Mr. Hall's case, than in any of the cases cited 

above. Even in co-defendant Mack Ruffin's case, a case 

presenting far less compelling mitigation than Mr. Hall's, the 

federal appeals court granted relief. See Ruffin v. Dusser, 848 

F.2d 1512 (11th Cir. 1988). Precedent, logic, and the 

constitutional mandate that any sentence of death be deemed 

fundamentally fair and reliable all make it clear that relief is 

warranted in Mr. Hall's case, and that the lower court erred in 
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its ultimate conclusions of law. The Hitchcock/Lockett errors 

were not harmless. Reflief is proper. 4 

'Before the lower court, the State presented no harmless 
error argument but primarily argued that Mr. Hall's claim should 
be barred because, according to the State, the federal courts 
somehow ruled that Mr. Hall's Hitchcock claim was Ilprocedurally 
barred" in decisions rendered long before a petition for a writ 
of certiorari was even filed in Hitchcock v. Dugger (See Motion 
to Dismiss, p. 4, citins Hall v. Wainwrisht, 565 F.Supp. 1222 
(M.D.Fla. 1983), and Hall v. Wainwrisht, 733 F.2d 766 (11th Cir. 
1984)). The lower court declined to make such a finding with 
regard to Mr. Hall's Hitchcock claim. Nor could any such finding 
be made: absolutely no procedural bar exists which can be applied 
against Mr. Hall's or any Florida capital litigant's Hitchcock v. 
Duqqer, 107 S .  Ct. 1821 (1987), claim. The fact that no 
procedural bar exists is made evident by every post-Hitchcock 
pronouncement of the Florida Supreme Court. See Waterhouse v. 
State, 522 So. 2d 341 (Fla. 1988)(no procedural bar applicable to 
Hitchcock claim even though defendant, unlike Mr. Hall, was 
sentenced after Lockett and Sonser); Downs v. Duqger, 514 So. 2d 
1069 (Fla. 1987)(I1We now find that a substantial change in law 
has occurred that requires us to reconsider [a Hitchcock issue];ll 
merits relief granted); Cooper v. Dusser, 526 So. 2d 900, 901 
(Fla. 1988)(I1As a thresh[h]old matter, we reject the state's 
argument that petitioner's claim is procedurally barred. There 
is no procedural bar to Lockett/Hitchcock claims in light of the 
substantial change in the law that has occurred with respect to 
the introduction and consideration of nonstatutory mitigating 
evidence in capital sentencing hearings.Il); Thompson v. Duqser, 
515 So. 2d 173 (Fla. 1987)(granting relief and rejecting State's 
procedural default contentions because Hitchcock is a "change in 
law" mandating merits review in post-conviction proceedings); 
Morsan v. State, 515 So. 2d 975 (Fla. 1987)(same); Riley v. 
Wainwrisht, 517 So. 2d 656 (Fla. 1987)(same); McCrae v. State, 
510 So. 2d 874 (Fla. 1987)(same); Mikenas v. Duqser, 519 So. 2d 
601 (Fla. 1988)(merits relief granted and no procedural bar 
applied to Hitchcock claim because Hitchcock llrepresented a 
sufficient change in the law to defeat the application of 
procedural default.Il); Combs v. State, 525 So. 2d 853 (Fla. 
1988)(same); Foster v. State, 518 So. 2d 901 (Fla. 1988)(same); 
Zeisler v. Dusqer, 524 So. 2d 419 (Fla. 1988)("Even though 

(footnote continued on following page) 
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The State argued below that because the Florida Supreme 

Court denied relief on Mr. Hall's state court petition for a writ 

of habeas corpus, the trial court should also decline to grant 

(footnote continued from previous page) 

Zeigler unsuccessfully sought to raise this issue in prior 
proceedings, . . . he is not barred from raising the claim at 
this time since the United States Supreme Court's ruling in 
Hitchcock represented a sufficient change in the law so as to 
defeat the application of procedural default . . .I1). The 
Florida Supreme Court has in fact reviewed the merits of every 
post-conviction litigant's Hitchcock claim, whether the claim had 
been raised in earlier proceedings or not. See McCrae v. State, 
510 So. 2d 874, 880 (Fla. 1987); Riley v. Wainwriqht, 517 So. 2d 
656 (Fla. 1987); Thompson v. DUCT=, 515 So. 2d 173 (Fla. 1987); 
Waterhouse v. State, 522 So. 2d 341 (Fla. 1988); Combs v. State, 
525 So. 2d 853 (Fla. 1988); Cooper v. Duqqer, 526 So. 2d 900 
(Fla. 1988); Zeiqler v. Dusqer, 524 So. 2d 419 (Fla. 1988). 

The federal courts, in light of this consistent Florida 
Supreme Court line of precedent, have also acknowledged that 
Hitchcock/Lockett claims are no longer subject to any procedural 
bar in Florida and therefore that consideration of the merits of 
post-conviction litigants' Hitchcock claims is more than proper. 
See, e.q., Messer v. Florida, 834 F.2d 890 (11th Cir. 1987); 
Stone v. Duqqer, 837 F.2d 477 (11th Cir. 1988); Armstrons v. 
Duqqer, 833 F.2d 1430 (11th Cir. 1987); see also Harqrave v. 
Dusqer, 832 F.2d 1528 (11th Cir. 1987)(en banc); cf. Masill v. 
Ducmer, 824 F.2d 879 (11th Cir. 1987). The merits of Mr. Hall's 
co-defendant's (Mack Ruffin) Hitchcock claim have been considered 
by the Eleventh Circuit and relief has been granted. See Ruffin 
v. Duqqer, 848 F.2d 1512 (11th Cir. 1988). 

In light of all this, it is hard to fathom why the State 
asserted a procedural bar against Mr. Hall's claim before the 
lower court. But that is the argument upon which the State 
primarily relied. Cf. Thompson v. Duqqer, supra (granting relief 
without conducting harmless error analysis where State argued 
only procedural default); Waterhouse v. State, supra (same). 
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relief. The lower court, alternatively, ruled in the State's 

favor in this regard: 

That the Florida Supreme Court's denial 
of the habeas corpus relief in Hall v. 
Dusser, 13 F.L.W. 320 (Fla. Case No. 71,204, 
May 12, 1988) constitutes the law of the case 
and is res judicata. 

Circuit Court Order, p. 3. Of course, this ruling is clearly in 

error. As stated earlier, and as shown in Claim I, infra, 

Hitchcock claims have three components: 1) a limitation on the 

jury's consideration through a court's jury instructions; 2) a 

limitation on the court's own review; and 3) a limitation on 

counsel resulting from the statute, its judicial interpretation, 

and, as in Mr. Hall's case, from the court's rulinss. See, e.cr., 

Hargrave v. Dusser, 832 F.2d 1528 (11th Cir. 1987)(en banc); 

Thompson v. Dusser, supra (trial court, as in Mr. Hall's case, 

declined to provide counsel's proffered instruction on 

nonstatutory mitigating evidence and declined to permit counsel 

to argue such evidence); McCrae v. State, supra (preclusion on 

counsel established at evidentiary hearing); see also Sonser v. 

Wainwrisht, 769 F.2d 1488, 1494 (11th Cir. 1985)(en banc)(Clark, 

Kravitch, Johnson, and Anderson concurring). (The Sonser opinion 

is discussed at lenth in Claim I, infra). As Mr. Hall's counsel 

explained to the Florida Supreme Court during the litigation of 

the habeas corpus petition, this most important aspect of Mr. 

Hall's claim -- the preclusion on counsel -- was presented 
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pursuant to Rule 3.850. It was presented pursuant to Rule 3.850 

because this aspect of the claim was non-record in nature, 

requiring the full and fair airing of non-record evidentiary 

facts before a Rule 3.850 trial court. 

claim was properly brought in a Rule 3.850 action, and the 

Florida Supreme Court neither ruled on nor rejected this 

evidentiarv claim in the habeas corpus proceeding. 

supra, 13 F.L.W. 320. 

To the contrary, the Florida Supreme Court's habeas corpus 

This aspect of Mr. Hall's 

See Hall, 

Hall opinion demonstrates why the preclusion on counsel was 

harmful and prejudicial to Mr. Hall, and why Mr. Hall's claim 

must now be properly adjudicated. It was, in fact, because of 

the statutory and judicial preclusion on counsels' efforts at the 

penalty phase that only nonstatutory mitigating evidence which 

the Florida Supreme Court considered ltweakl1, Hall, 13 F.L.W. 320, 

reached the sentencing jury. But for the preclusion on counsel 

(App. 2), a wealth of overwhelming nonstatutory mitigation would 

have been provided to the jury and the court. 

found these facts in Mr. Hall's favor, and this brief discusses 

the preclusion on counsel and the substantial nonstatutory 

mitigating evidence which would have been presented had counsel 

The lower court 
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not been precluded. It demonstrates that a stay of execution, 

and Rule 3.850 relief, are more than proper in this case. 5 

111. ARGUMENT 

CLAIM I 

M R .  HALL WAS DENIED A MEANINGFUL, RELIABLE, 
AND INDIVIDUALIZED CAPITAL SENTENCING 
DETERMINATION BECAUSE THE OPERATION OF STATE 
LAW AND THE COURT'S RULINGS RESTRICTED HIS 
TRIAL COUNSELS' EFFORTS TO DEVELOP AND 
PRESENT NONSTATUTORY MITIGATING EVIDENCE IN 
VIOLATION OF HITCHCOCK V. DUGGER AND THE 
EIGHTH AND FOURTEENTH AMENDMENTS. 

This case should trouble. As stated in the Introduction to 

this brief, and as supported by detailed affidavits (see, e.g., 
Apps. 2, 5, and 17) and by the case law, Mr. Hall's lawyers' 

efforts were strapped by the statute, and consequently this brain 

damaged, drug and alcohol riddled, and mentally ill individual's 

only opportunity for a meaningful capital sentencing 

determination was skewed ab initio. The fundamental truths 

regarding this pathetic individual's impairments, 

emotional deficits which have addled him throughout his life, and 

the effects of these illnesses on his behavior prior to and 

the time of the offense never reached the trial court or the 

the mental and 

5The Circuit Court's rulings with regard to the other claims 
asserted in Mr. Hall's Rule 3.850 motion are discussed in the 
body of this brief. 
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jurors charged with deciding whether he should live or die. 

These truths never reached the Court because this mentally ill 

capital defendant's lawyers' hands were tied. No death sentence 

imposed under these circumstances can be allowed to stand, as 

Hitchcock v. Dusser makes abundantly clear. This claim must now 

be properly resolved, before an execution forever forecloses Mr. 

Hall's right to a meaningful and individualized capital 

sentencing determination. A stay of execution and post- 

conviction relief are more than proper. % Downs v. Duqser, 514 

So. 2d 1069 (Fla. 1987); Thompson v. Dusser, 515 So. 2d 173 (Fla. 

1987); Riley v. Wainwriqht, 517 So. 2d 656 (Fla. 1987). 

The Florida Supreme Court denied relief on the jury 

instruction and limited judicial consideration aspects of Mr. 

Hall's Hitchcock v. Dusser, 107 S. Ct. 1821 (1987), claim based 

on its view that the mitigating evidence which had made its way 

into the record was ttweakll. Hall v. Dusser, 13 F.L.W. 320 (Fla., 

May 12, 1988). The Supreme Court, however, did not in that 

proceeding consider the third, non-record, and most important 

aspect of Mr. Hall's Hitchcock claim -- the fact that counsel 
were absolutely precluded from investigating, developing, and 

offering an overwhelming nonstatutory case for life. The 

preclusion on counsel explains why the nonstatutory mitigation 

in the record was described as ttweaktt. What never made its way 

into the record because the statute, its official interpretation, 
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and the trial court's rulinas tied counsels' hands is far from 

I1weakf1; to the contrary, the nonstatutory mitigation which 

counsel were precluded from presenting (discussed below) is 

simply overwhelming. 

Throughout his life Freddie Lee Hall has been addled by 

brain damage and substance abuse. He has always been 

intellectually deficient, emotionally disturbed, and mentally 

ill. These conditions affected his conduct at the time of the 

offense and were the evidence explaininq his involvement in the 

crime. His records made his illness clear. The fact that 

compelling nonstatutory mental health mitigation was available in 

Mr. Hall's case was recognized by the mental health expert who 

examined his sanity and competency at the time of the trial (App. 

17 [Affidavit of Dr. George Barnard]). All who knew Mr. Hall 

would have described a history of child abuse, poverty, and 

mental illness -- factors explaining who this impaired individual 
was and why he came to find himself charged with a capital 

offense. School records, incarceration records, and military 

records all spoke to his mental illnesses and impairments. 

None of these compelling truths, however, I1fittl within 

Florida's pre-Lockett stringent list of statutory mitigating 

circumstances. The expert who examined Mr. Hall's sanity and 

competency was never asked to present his views (see App. 17), 
for his views did not I1fittl within the statute. Had he been, a 
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wealth of nonstatutory mental health mitigation would have been 

heard by the jury charged with deciding whether Mr. Hall should 

live or die, as is made clear by that expert's own views (App. 

17) and by the consistent reports of the eminently qualified 

experts who were asked to evaluate Mr. Hall with regard to the 

issue of whether any mental health nonstatutory mitigating 

evidence was available in his case (See Apps. 11, 12, 13, 14, 15, 

16). At the time of Mr. Hall's trial the question was never 

posed -- the statute and the court's rulings tied his lawyers' 

hands. 

Neither was Mr. Hall's history investigated or presented, 

nor were records sought out, nor were the views of his former 

attorney, family, and others who knew him (see Apps. 6, 7, 8 ,  9, 

10) offered. None of this compelling evidence would have been 

tgrelevant81 to the narrow statutory list. 

The lower court, after "examin[ ing]Il the evidence 

detail," Circuit Court Order, p. 4 ,  found all the facts proffered 

in Mr. Hall's favor. Id. However, the lower court denied relief 

by ruling that the error was flharmlessvl, a ruling which is 

clearly contrary to law. See Sections I and 11, infra. This 

most important aspect of Mr. Hall's, or any capital litigant's, 

Hitchcock claim -- the fact that counsel were constrained in 
their efforts -- should now be properly adjudicated by this 
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Court. It is this issue which Mr. Hall initially presents on 

this appeal. 

Mr. Hall's capital trial and sentencing proceedings took 

place in June, 1978, before the issuance of the United States 

Supreme Court's opinion in Lockett v. Ohio, 438 U.S. 586 (1978), 

before the issuance of the Florida Supreme Court's opinion in 

Sonaer v. State, 365 So. 2d 696 (Fla. 1978), and precisely during 

the period of time when Florida's preclusive capital sentencing 

statute and its official interpretation had its most restrictive 

effects. See Harqrave v. Duqqer, 823 F.2d 1528 (11th Cir. 

1988)(en banc); see also Harvard v. State, 486 So. 2d 540 (Fla. 

1986). 

Cooper v. State, 336 So. 2d 1133 (Fla. 1976), was then the 

law. Under Cooper's official, preclusive interpretation, 

reasonable judges were constrained in their view of mitigation 

and defense attorneys were restricted in their efforts to 

investigate, develop, and present nonstatutory mitigation. Cf. 

Coooer v. Duqaer, 526 So. 2d 900 (Fla. 1988). Relying on the 

then-prevalent official construction, the trial court imposed its 

restrictive views of the statute on Mr. Hall's trial counsel. 

The trial court erred in that regard then, see Hitchcock, supra; 
Harqrave, supra, and erred in failing to correct that error 
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now. ' The statute's official interpretation and the trial 

court's views had an effect on counsel -- as a result of the 
stringent statutory construction, counsels' efforts were impaired 

and an overwhelming case for life was never presented to the 

jury . 
Mr. Hall's trial counsel, Horace Robuck and Morton Aulls, 

were reasonable and professional criminal defense attorneys. 

Their account of the circumstances involved in their penalty 

phase efforts makes clear that the statute and the trial court's 

rulings precluded any chance Mr. Hall may have had to receive an 

individualized and reliable capital sentencing determination. 

Counsels' affidavit (App. 2) explained: 

My name is Horace D. Robuck, Jr. and 
Morton D. Aulls, and I am an attorney in 
Florida's Fifth Judicial Circuit. In 1977, I 
served as trial attorney for Freddie Lee Hall 
when he faced charges of first-degree murder, 

'Other capital defendants sentenced to death by the 
Honorable John W. Booth have been granted relief precisely 
because of the preclusive statutory interpretation which was 
employed. See Sonqer, supra; Ruffin, supra (Mr. Hall's co- 
defendant). In this case the trial court's restrictive view had 
an even more far reaching preclusive effect: the trial judge's 
rulings directly imposed the court's preclusive views on Mr. 
Hall's counsels' efforts, thus resulting in trial counsels' 
failure to investigate, develop, or present nonstatutory 
mitigation. The on-the-record mitigation in this case, see Hall, 
supra, 13 F.L.W. 320, fortuitously made its way into the record 
primarily because Mr. Hall, against counsels' advice, asserted 
his right to testify. Counsel considered themselves and were in 
fact absolutely constrained, as this brief and the evidence 
presented below demonstrate. 
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kidnapping and robbery. My co-counsel was 
Mr. Morton Drew Aulls or Horace D. Robuck. 

At the time I represented Mr. Hall, I 
was aware that the State was going to 
actively seek the death penalty. I knew that 
if Mr. Hall was convicted that there would be 
a penalty phase at which the jury would 
consider aggravating and mitigating 
circumstances. The law at the time limited 
the relevant and admissible mitigating 
circumstances to those specifically listed in 
Fla. Stat. sec. 921.141 (before it was 
amended to allow consideration of any other 
mitigating circumstance). Mr. Aulls and I 
were aware of that limitation, labored under 
that limitation and prepared Mr. Hall's case, 
as best we could, in conformity with that 
limitation and the restrictive understanding 
of the statute then in effect. This 
understanding was shared by all participants 
at Freddie Lee Hall's trial -- defense 
counsel, the court, and the State. 

It was your affiant's belief at the 
time, a belief shared by the trial court, 
that any evidence outside the scope of the 
statutorily enumerated mitigating 
circumstances was irrelevant and immaterial, 
and would not have been admitted. 

Your affiant's understanding regarding 
the inadmissibility of nonstatutory 
mitigating evidence was in fact confirmed by 
the rulings of the Honorable Judge Booth. 
Although the Florida Supreme Court's opinions 
at the time clearly stated that mitigating 
evidence was restricted to that listed in 
Florida's capital sentencing statute, 
codefendant Mack Ruffin's counsel attempted 
to convince Judge Booth that he should allow 
consideration of nonstatutory mitigating 
evidence during a capital trial involving 
this defendant and codefendant Mack Ruffin 
which occurred approximately one month before 
this trial. You affiant joined that request. 
Judge Booth denied the request, ruling: 
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It is the court's ruling that the case 
cited by the defendant, 4 2 8  U.S. 2 4 2 ,  
Proffitt v. Wainwright, does not, does 
not stand, [for] the proposition that 
evidence can be admitted or presented to 
the jury in the second stage of the 
trial, that is not specifically 
authorized by statute. 
both the state and the defense. They 
are limited to those items that are 
specifically specified or set forth in 
the statute. The [proffered evidence] . . . does not fall within the statutory 
provisions for mitigating circumstances. 

That applies to 

That motion was renewed in this trial, 
and the request was again denied, as we 
expected and as Judge Booth had earlier made 
clear it would be. At the time we all 
understood that because of Judge Booth's 
interpretation of the statute, an 
interpretation in accord with the then- 
prevailing law and standards of practice, he 
would not have allowed the introduction and 
consideration of nonstatutory mitigation, and 
the jury would not have been instructed in 
that regard. 

As a consequence of the then-prevailing 
law, the standard of practice with regard to 
nonstatutory mitigation then prevalent in the 
Fifth Judicial Circuit, and Judge Booth's 
ruling in the prior trial (a ruling which we 
all expected Judge Booth to follow and which 
he did in fact follow in this trial), your 
affiant did not attempt to investigate, 
develop, or present nonstatutory mitigating 
circumstances at the penalty phase of the 
capital trial discussed herein. Given the 
statutory restriction, and Judge Booth's 
earlier ruling, it would have been a waste of 
your affiant's time and resources to attempt 
to investigate and present the available 
nonstatutory mitigating evidence. 
Consequently, because of these restrictions, 
your affiant did not, and indeed was 
officially precluded from attempting to 
investigate or develop psychological or 

37 



psychiatric nonstatutory mitigation or seek 
out other evidence of a nonstatutory nature. 
Your affiant verily understood that this 
restrictive construction of the statute was 
the interpretation afforded by the Honorable 
Judge Booth, who was the Circuit Court Judge 
presiding at the trial. The brevity of the 
defense‘s presentation at the penalty phase 
of Freddie Hall’s trial was a direct 
consequence of the fact that at the time of 
trial your affiant and his co-counsel 
understood that mitigation was limited to 
that provided in the statute, and that your 
affiant and his co-counsel operated under the 
restrictions then in effect. The 
nonstatutory mitigation which made its way 
into the record came in through Mr. Hall’s 
testimony, because he chose to take the 
stand. As could be expected, no instruction 
was given to the jury pursuant to which it 
could consider this evidence, and Judge Booth 
certainly did not consider its nonstatutory 
mitigating effects, as his rulings and 
sentencing order made clear. In any event, 
your affiant would have investigated, 
developed, and offered any and all 
conceivable mitigating evidence had such been 
admissible. The statute and its 
interpretation at the time, however, tied 
your affiant‘s hands. 

Mr. Hall’s capital trial and sentencing 
proceedings took place at a time when Florida 
criminal defense attorneys, prosecutors, and 
judges generally understood that the 
mitigating evidence which could be introduced 
at a capital sentencing proceeding was 
restricted to the statutory list. Cooper v. 
State, 336 So. 2d 1133 (Fla. 1976), was 
controlling precedent at the relevant time. 
In Cooper, the Florida Supreme Court 
instructed that Florida capital sentencers, 
whether judge or jury, were limited strictly 
to the consideration of only those mitigating 
factors enumerated in Fla. Sta. sec. 921.141. 

Your affiant did not pursue or develop 
nonstatutory mitigation because to do so 
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would have been fruitless; such nonstatutory 
mitigating circumstances were inadmissible 
under the statute and Judge Booth's clear 
interpretation of the statute. 

Due to these restrictions, my co-counsel 
and I did not pursue nonstatutory mitigation 
through the assistance of a psychiatrist or 
psychologist during the penalty phase. 
Subsequent to Mr. Hall's trial the law 
changed as to the relevancy of nonstatutory 
mitigating circumstances, and the 
admissibility of nonstatutory mental health 
mitigating evidence. If the trial were 
today, or if the law then had allowed for 
consideration of nonstatutory mitigating 
evidence such as was recently addressed in 
Hitchcock v. Duqqer, 107 S. Ct. 1821 (1987), 
I certainly would have obtained a mental 
health expert's help in developing the 
mitigating circumstances present in Mr. 
Hall's case, including those nonstatutory 
mitigating circumstances which I could not 
pursue in 1978. 

Although Freddie Hall's competency to 
stand trial at the time was evaluated by an 
expert, neither I nor my co-counsel Mr. Aulls 
made inquiries of the expert, Dr. George 
Barnard, with regard to nonstatutory 
mitigating mental health evidence. If such 
evidence would have been admissible, we would 
certainly have requested that the expert 
provide an opinion with regard to 
nonstatutory mental health mitigation. We 
did not make the request solely because of 
the preclusive effects of the statute. It 
was because of the statutory preclusion 
discussed herein that we never investigated, 
developed, or offered nonstatutory mental 
health (psychological/psychiatric) mitigating 
evidence, or even inquired regarding 
nonstatutory mental health mitigation of the 
expert who examined Mr. Hall's competency at 
the time. 
have provided great assistance in 
de[v]eloping nonstatutory mitigating 
circumstances regarding Freddie Hall, and 

A mental health professional would 

39 



such evidence would have been presented if 
the trial were held today, when the statute 
is no longer understood as preclusive. 

If the proceedings were today, we 
certainly would have presented nonstatutory 
mitigating circumstances such as the 
conditions under which Freddie Lee Hall was 
raised, his environment, his records such as 
school records, military records, inmate 
records, medical records, etc., information 
from presentence investigations, the 
psychiatric examinations, and any other 
information whatsoever bearing on his mental 
status, character or upbringing. 

Because we were aware that the law in 
effect at the time did not permit the 
introduction and use of such mitigation, and 
because of Judge Booth's construction of the 
statute, we did not pursue such evidence. 

Due to the constraints imposed by the 
statute and courts discussed in this 
affidavit, your affiant and his co-counsel 
did not contact Mr. Hall's former attorney 
from his 1968 offense and discuss available 
mitigation with him, nor investigate, 
develop, or offer mental health and other 
background nonstatutory mitigation arising 
from the prior conviction and Mr. Hall's 
circumstances at that and other times in his 
life. Similarly, incarceration, school, 
military, and other records regarding Mr. 
Hall were not sought out, considered, or 
offered because information arising from such 
records would not have fit into the statute's 
restrictive list and the narrow 
interpretation given to the statute by 
Florida's courts and the courts of the Fifth 
Judicial Circuit. Neither was such 
information provided to Dr. Barnard. As 
stated, the expert was never asked to provide 
his opinions regarding nonstatutory 
mitigation because the statute and Judge 
Booth's rulings tied your affiant's hands. 

Of course, beyond the effects of the statute's constricted 
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official interpretation, Mr. Robuck and Mr. Aulls had to prepare 

Mr. Hall's penalty phase defense, Itas best [they] couldvv (App. 

2), within the confines of the trial court's rulings. As 

counsels0 affidavit explains, and as the record bears out, in a 

trial involving Mr. Hall and codefendant Mack Ruffin which took 

place approximately one month before the trial at issue in this 

brief, counsel for co-defendant Ruffin attempted to persuade the 

Court that nonstatutory mitigation should be considered. The 

effort was joined by Mr. Aulls and Mr. Robuck. The Court's 

exchange with counsel in that regard made it clear that no 

nonstatutory mitigating evidence would be entertained and that 

such evidence was not deemed relevant: 

MR. SHAW [COUNSEL FOR MR. RUFFIN]: 
Your Honor, the defense position is that the 
defense is not limited to the specific 
mitigating factors as set out in the statute. 
The wording between aggravating circumstances 
and mitigating circumstances is different. 
The state is bound by the aggravating factors 
one, two, three four, cannot vary from it. 
U.S. Supreme Court case of Roberts vs. 
Louisana, 428 U.S. 325, recognizes the need 
for meaningful consideration 'of mitigating 
factors to fit the individual offender when 
they struck down the mandatory death penalty 
schemes. There are other cases, Profitt vs. 
Florida, 428 U.S. 242, has emphasized the 
difference in the language involved in the 
Florida Statute relating to the mitigating as 
related to aggravating. It is the defendants 
position that we are not limited to one, two, 
three recitation of the mitigating factors, 
whereas the state is. 

THE COURT : 
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that this is not one of the mitiaatinq 
circumstances set out by the statute. is that 
correct? 

MR. SHAW: It is not one of the 
ones listed in the statute, we concede that. 

THE COURT: That is what I'm 
asking. 

MR. KOVACH [CO-COUNSEL FOR M R .  
RUFFIN]: It is our position that the law 
allows us to go beyond what the... 

THE COURT: What law is it that YOU 
are relvincr on that says that YOU can go 
further than what the statute says? 

MR. SHAW: The case I just cited, 
Proffitt vs. Florida, your Honor, it says the 
statutory language differs from that of 
aggravating circumstances and does not limit 
to mitigating circumstances, Florida Statute 
921.141 (6). --shall be the following, as 
contrasted to shall be limited to. As 
provided in subsection five. The reading of 
the language ... the reading of the statute, in 
statutory language, the language used is that 
the state is limited to those set forth 
factors, in mitigating there are certain 
factors set forth but you can go beyond this. 

MR. OLDHAM [STATE ATTORNEY]: I 
don't think it means that, your Honor. To 
introduce something like this. If this can 
be introduced, then I can rebut it by 
witnesses. And will. 

THE COURT: Let me see your case, 
Mr. Shaw. 

(The court reads) 

THE COURT: It is just headnotes 

MR. KOVACH: Could I go to the 
here, I would like to read the case. 

library and get it your Honor? 
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THE COURT: Take the defendants 
out. 

WHEREUPON, the defendants were removed 
from the court room. 

THE COURT: Court will be in recess for 
fifteen minutes. 

WHEREUPON, court was in session 
following recess; defendants present in court 
room; Attorneys present; Mr. Oldham, Mr. 
Brown, Mr. Robuck, Mr. Aulls, Mr. Kovach, Mr. 
Shaw: 

MR. KOVACH: For the record, your 
Honor, we would submit to the court a copy of 
Charles William Proffitt vs. State of 
Florida, 428 U.S. 242. 

MR. OLDHAM: Your Honor, I would 
like to make one Point. What Dart of this case is 
it that YOU are relyins on, Mr. Shaw, that 
says that the defense is not limited to the 
statutory mitisatins circumstances? 

MR. SHAW: Your Honor, that starts 
on page 920, the last sentence, right before 
it starts to run over on the other page. It 
says 

Evidence may be presented on any 
matter, the judge deems relevant to 
sentencing and must include matters 
relating to certain legislatively 
specified aggravating and 
mitigating circumstances... 

I read that to mean that the state has 
aggravating factors they must be allowed to 
present evidence on it, the defense has 
mitigating factors they must be allowed, and 
the term 'and' includes other evidence which 
the judge deems relevant to sentencing. 

MR. OLDHAM: What they are savinq 
there, your Honor, is at the time of 
sentencins, when his Honor ask the defendants 
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or their counsel if they have anythins to say 
prior to sentencina, they can say basically 
what they want. That comes at a later stase 
after the recommendation. 

MR. SHAW: I don't read it that 
way. The aggravating and mitigating come at 
this stage. It wouldn't make any sense to 
come at any other stage. That is the case 
and we would rely on that portion of the 
case. 

MR. ROBUCK [COUNSEL FOR MR. HALL]: 
Your Honor, the defendant Hall would like to 
object to this whole proceeding based on the 
grounds it is unconstitutional. The United 
States Supreme Court set forth certain 
guidelines one of which was that these 
proceedings be adopted by rule. 
Supreme Court has never adopted these 
proceedings by rule, the Legislature has 
adopted them by statute, which is contrary to 
the United States Supreme Court, and based on 
that, your Honor, we would wish that these 
proceedings be abandoned at this time. 

The Florida 

MR. KOVACH: We join in that 
objection, that move your Honor. We 
previously made this objection based upon 
Profession Yetter's article in the most 
recent Florida Bar Journal. 

MR. OLDHAM: Your Honor, to that, 
we would say it has been adopted by Rule 
3.780. 

THE COURT: It is the court's 
rulins that the case cited bv the defendant, 
428 U.S. 242, Proffitt vs. State of Florida. 
does not, does not stand, the proDosition 
that evidence can be admitted or Presented to 
the iurv in the second staae of the trial. 
that is not specifically authorized by 
statute. That amlies to both the state and 
the defense. They are limited to those items 
that are specifically specified or set forth 
in the statute. The news item which has been 
marked for identification as Defendants 
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exhibit for identication A does not fall 
within the statutory provisions for 
mitisatins circumstancee. 

State v. Hall and Ruffin, Cir. Ct., Hernando County, Case No. 78- 

39-CF-A-31 (Transcript of Proceedings, pp. 1468-71 [emphasis 

added]) (John W. Booth, J.). 

The record reflects, as the lower court found, that Mr. 

Robuck's and Mr. Aulls' recollection of the proceedings (App. 2) 

is absolutely correct: the Court, the State, and the defense all 

operated under the then-prevalent restrictive view of the 

statute. It is altogether understandable that in the time 

between the prior trial and this one counsel sought out no 

nonstatutory mitigation: the evidence would not have been 

admitted, as the record in this case (R. 697-98), and the court's 

adherence to its rulings in the Hernando County case when counsel 

renewed all previous motions in this case bear out. 

Like Mr. Robuck and Mr. Aulls, and like the trial court, 

judges and lawyers in Florida at the time could not but have 

labored under that preclusive view of the statute. See Sonser v. 

Wainwrisht, 769 F.2d 1488, 1494 (11th Cir. 1985)(Clark, Kravitch, 

Johnson, and Anderson, concurring) (IIOf course, neither the state 

trial judge's nor Songer's counsel's construction of the statute 

was unfounded. Quite the contrary, theirs was the most 

reasonable intermetation of Florida law at the time." [emphasis 

added]). See also, Haward v. State, 486 So. 2d 540 (Fla. 1986). 

45 


















































































































































































































