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) 
Responden t  . 1 
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CASE NO. 

RESPONSE I N  O P P O S I T I O N  TO AND 
PETITION FOR HABEAS CORPUS REQUEST FOR STAY OF EXECUTION 

COMES NOW Responden t ,  RICHARD L. DUGGER, by and t h r o u g h  

u n d e r s i g n e d  c o u n s e l ,  and  f i l e s  t h i s  h i s  Response ,  i n  o p p o s i t i o n ,  

t o  P e t i t i o n e r ' s  Petition for Writ of Habeas C o r p u s ,  a s  follows: 

INTRODUCTION 

T h i s  Response  is b e i n g  f i l . e d ,  p u r s u a n t  t o  D e f e n d a n t ' s  

P e t i t i o n  f o r  Writ of Habeas Corpus,  F i l e d  September  1 2 ,  1988. 

The symbols  "e.a." w i l l  mean "emphas i s  added";  "R" will 

r e f e r  t o  t h e  Record, of D e f e n d a n t ' s  trial and s e n t e n c i n g ,  as  

p r e p a r e d  o n  d i r e c t  appeal.  

t h e  Deaton  t r i a l ,  r e f e r r e d  t o  by b o t h  p a r t i e s ,  and rrHT1t w i l l  

"TI' w i l l  r e f e r  t o  the t r a n s c r i p t  of 

r e f e r  t o  the t r a n s c r i p t  of t h e  e v i d e n t i a r y  h e a r i n g .  

JURISDICTION 

The nature  o f  P e t i t i o n e r ' s  claims of i n e f f e c t i v e  

a s s i s t a n c e  of a p p e l l a t e  c o u n s e l  a p p r o p r i a t e l y  i n v o l v e  t h i s  

C o u r t ' s  j u r i s d i c t i o n  u n d e r  Ar t i c l e  V, S e c t i o n  3 ( b )  ( 9 )  of t h e  

F l o r i d a  C o n s t i t u t i o n  (1980), and /o r  unde r  Rule  9 . 0 3 0  ( a )  ( 3 ) ,  

Flor ida  R u l e s  of Appel la te  P r o c e d u r e  ( 1 9 8 4 ) .  Responden t  c l e a r l y  

c o n t i n u e s  t o  m a i n t a i n  t h a t  P e t i t i o n e r  i s  n o t  e n t i t l e d  t o  any 

r e l i e f .  



PROCEDURAL HISTORY 

D e f e n d a n t  is p r e s e n t l y  w i t h i n  t h e  l a w f u l  c u s t o d y  of t h e  

S t a t e  of F lo r ida ,  u n d e r  a v a l i d  judgment  and s e n t e n c e  of d e a t h  

fox t h e  murder  of S a n t i  Campane l l a .  S a i d  s e n t e n c e  was imposed 

upon D e f e n d a n t  by t h e  Honorab le  J u d g e  Moe on  J u n e  7, 1 9 8 4  Defen- 

d a n t  was s e n t e n c e d  t o  d e a t h  i n  a c c o r d  w i t h  a j u r y  a d v i s o r y  

s e n t e n c i n g  recommendat ion  of t h e  d e a t h  p e n a l t y  (R 1 7 6 9 ,  T 

1 4 0 8 ) .  T h i s  C o u r t  s u b s e q u e n t l y  e n t e r e d  its w r i t t e n  f i n d i n g s  i n  

support  of t h e  d e a t h  p e n a l t y  on  e v i d e n c e  d e m o n s t r a t i n g  t h r e e  

a g g r a v a t i n g  c i r c u m s t a n c e s  and o n e  m i t i g a t i n g  c i r c u m s t a n c e .  

On d i r e c t  appeal D e f e n d a n t  ra ised f o u r  g r o u n d s ,  o n e  i n  

a s u p p l e m e n t  t o  D e f e n d a n t ' s  i n i t i a l  b r i e f .  The g r o u n d s  were 

s t a t e d  a s  follows: 

I. 

THE CUMULATIVE EFFECT OF THE TRIAL 
COURT'S EVIDENTIARY RULINGS REQUIRE 
A NEW TRIAL.  

11. 

THE EVIDENCE WAS I N S U F F I C I E N T  TO SUP- 
PORT A CONVICTION, AND A NEW TRIAL IS 
REQUIRED I N  THE INTEREST OF J U S T I C E .  

111. 

THE TRIAL COURT IMPROPERLY SENTENCED 
THE APPELLANT TO DEATH, AS NO FACTUAL 
FINDINGS J U S T I F Y I N G  SUCH SENTENCE WERE 
MADE. 

I V .  

THE TRIAL COURT ERRED BY IMPOSING THE 
DEATH PENALTY. 

A Mot ion  for  P o s t - C o n v i c t i o n  R e l i e f  was f i l e d  w i t h  t h e  

C i r c u i t  Court, S e v e n t e e n t h  J u d i c i a l  C i r c u i t  and a n  e v i d e n t i a r y  

h e a r i n g  is c u r r e n t l y  s c h e d u l e d  t o  be h e l d .  S a i d  m o t i o n  r a i s e s  1 2  

i s sues  a s  f o l l o w s :  

CLAIM I 

MR. DEATON WAS DEPRIVED O F  H I S  RIGHTS 
TO DUE PROCESS AND EQUAL PROTECTION 
UNDER THE FOURTEENTH AMENDMENT TO THE 

BECAUSE THE SOLE MENTAL HEALTH EXPERT 
F I F T H ,  SIXTH, AND EIGHTH AMENDMENTS, 
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RETAINED TO EVALUATE HIM BEFORE TRIAL 
FAILED TO CONDUCT A PROFESSIONALLY 
COMPETENT AND APPROPRIATE EVALUATION, 
AND BECAUSE DEFENSE COUNSEL FAILED TO 
RENDER EFFECTIVE ASSISTANCE, RESULTING 
IN A TRIAL AT WHICH MR, DEATON WAS IN- 
COMPETENT AND ENTITLED TO A COMPETENCY 
HEARING, IN THE FAILURE TO ESTABLISH 

DIMINISHED CAPACITY DEFENSES, AND IN 
THE DEPRIVATION OF MR. DEATON'S RIGHTS 
TO A FAIR, INDIVIDUALIZED, AND RELIABLE 
CAPITAL SENTENCING DETERMINATION 

AVAILABLE INSANITY, INTOXICATION, AND 

CLAIM I1 

MR. DEATON'S FIFTH, SIXTH, EIGHTH AND 
FOURTEENTH AMENDMENT RIGHTS WERE ABRO- 
GATED BECAUSE HE WAS FORCED TO UNDERGO 
CRIMINAL JUDICIAL PROCEEDINGS ALTHOUGH 
HE WAS NOT LEGALLY COMPETENT 

CLAIM I11 

MR. DEATON WAS DEPRIVED OF THE EFFEC- 
TIVE ASSISTANCE OF COUNSEL AT THE GUILT 
AND PENALTY PHASES OF HIS CAPITAL TRIAL 
CONTRARY TO THE SIXTH, EIGHTH, AND 
FOURTEENTH AMENDMENTS TO THE UNITED 
STATES CONSTITUTION 

CLAIM IV 

MR. DEATON WAS DENfED HIS RIGHT TO COM- 
PULSORY PROCESS AS WELL AS HIS FIFTH, 
SIXTH, EIGHTH, AND FOURTEENTH AMEND- 
MENT RIGHTS TO A FUNDAMENTALLY FAIR AND 
RELIABLE CAPITAL GUILT-INNOCENCE AND 
SENTENCING DETERMINATION BECAUSE THE 
TRIAL COURT ALLOWED MR. DEATONS'S CO- 
DEFENDANT, KERRY HALL, TO REFUSE TO 
TESTIFY REGARDING CRITICAL, EXCULPA- 
TORY INFORMATION OF WHICH MR. HALL AND 
FIRST-HAND KNOWLEDGE, AND BECAUSE OF 
THE TRIAL COURT'S REFUSAL TO PERMIT 
CONSIDERATION OF THE CODEFENDANT'S 
PRIOR EXCULPATORY ACCOUNT AT TRIAL AND 
SENTENCING 

CLAIM V 

MR. DEATON WAS SUBSTANTIALLY PREJUDICED 
BY INTRODUCTION OF IMPERMISSIBLE PRO- 
PENSITY EVIDENCE, AND BY THE INTRODUC- 
TION OF EVIDENCE AND JUDGE COMMENT CON- 
RNING HIS REFUSAL TO PROVIDE A HAND- 
WRITING EXEMPLAR, AND HE RECEIVED 
INEFFECTIVE ASSISTANCE OF COUNSEL RE- 
GARDING THESE ISSUES, IN VIOLATION OF 
HIS RIGHTS TO A FUNDAMENTALLY FAIR 
TRIAL, AND FOURTEENTH AMENDMENTS TO 
THE UNITED STATES CONSTITUTION 

CLAIM VI 

EVIDENCE WAS INTRODUCED AND USED AT MR. 
DEATON'S CAPITAL PROCEEDINGS WHICH WAS 
OBTAINED AS A rZFSULT OF A PATENTLY IL- 
LEGAL SEIZURF,, AND COUNSEL FAfLED TO 
PROVIDE HIS CLIENT WITH EFFECTIVE RE- 
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' I ,  

P R E S E N T A T I O N  BY INADEQUATELY L I T I G A T -  
I N G  T H I S  C L A I M ,  I N  V I O L A T I O N  O F  MR. 
DEATON'S  R I G H T S  UNDER T H E  FOURTH, 
F I F T H ,  S I X T H ,  E I G H T H ,  AND FOURTEENTH 
AMENDMENTS TO THE U N I T E D  S T A T E S  CON- 
S T I T U T I O N  

CLAIM V I I  

THE F A I L U R E  TO PROPERLY I N S T R U C T  THE 
J U R Y  THAT J U R I S D I C T I O N  IS AN ELEMENT OF 
T H E  CRIME TO B E  PROVEN BEYOND A REASON- 
ABLE DOUBT WAS FUNDAMENTAL ERROR REN- 
D E R I N G  MR, DEATON'S C A P I T A L  C O N V I C T I O N  
AND SENTENCE O F  DEATH C O N S T I T U T I O N A L L Y  
V O I D  

CLAIM V I I I  

MR. DEATON WAS D E P R I V E D  O F  H I S  R I G H T S  
TO DUE P R O C E S S  AND EQUAL P R O T E C T I O N  
UNDER THE FOURTEENTH AMENDMENT T O  THE 
U N I T E D  S T A T E S  C O N S T I T U T I O N ,  A S  WELL AS 
H I S  R I G H T S  UNDER THE F I F T H ,  S I X T H ,  AND 
E I G H T H  AMENDMENTS, BECAUSE THE SOLE DE- 
F E N S E  F A I L E D  TO RENDER P R O F E S S I O N A L L Y  
ADEQUATE A S S I S T A N C E ,  AND BECAUSE COUN- 
S E L  F A I L E D  TO RENDER E F F E C T I V E  ASSIST- 
ANCE ON T H E S E  I S S U E S  

C L A I M  I X  

MR, DEATON'S  SENTENCE OF DEATH WAS 
BASED UPON CONSIDERATON OF WHOLLY 
IMPROPER AND UNCONSTITUTIONAL AG- 
GRAVATING CIRCUMSTANCES I N  VIOLA-  
T I O N  O F  THE E I G H T H  AND FOURTEENTH 
AMENDMENTS 

CLAIM X 

NR. DEATON WAS D E N I E D  H I S  R I G H T S  T O  AN 
I N D I V I D U A L I Z E D  AND FUNDAMENTALLY F A I R  
AND = L I A B L E  C A P I T A L  S E N T E N C I N G  DETER- 
M I N A T I O N  A S  A R E S U L T  O F  T H E  PRESENTA- 
T I O N  O F  INFORMATION CONDERNINC THE 
V I C T I M ' S  BACKGROUND AND OTHER CON- 
S T I T U T I O N A L L Y  I M P E R M I S S I B L E  V I C T I M  
I M P A C T  INFORMATION, CONTRARY T O  T H E  
E I G H T H  AND FOURTEENTH AMENDMENTS 

CLAIM X I  

THE PENALTY PHASE J U R Y  I N S T R U C T I O N S ,  
R E I N F O R C E D  BY IMPROPER PROSECUTORIAL 
ARGUMENT, UNCONSTITUTIONALLY AND I N -  
ACCURATELY D I L U T E D  THE J U R Y  'S SENSE 
O F  R E S P O N S I B I L I T Y  CONTRARY TO CALDWELL 
V. MISSISSIPPI, 1 0 5  S. C T .  2633 (1985), 
AND THE E I G H T H  AND FOURTEENTH AMEND- 
MENTS 

C L A I M  XI1 

THE T R I A L  C O U R T ' S  UNCONSTITUTIONAL 
S H I F T I N G  OF T H E  BURDEN O F  PROOF I N  ITS 
I N S T R U C T I O N S  AT S E N T E N C I N G  D E P R I V E D  MR. 
DEATON O F  HIS R I G H T S  TO DUE PROCESS AND 
EQUAL P R O T E C T I O N  O F  LAW, A S  WELL A S  H I S  
R I G H T S  UNDER THE E I G H T H  AND FOURTEENTH 
AMENDMENTS 
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RESPONSE I N  OPPOSITION TO 
REQUEST FOR STAY O F  EXECUTION 

P e t i t i o n e r  b o l d l y  asser t s  " t h e  issues p r e s e n t e d  a r e  

s u b s t a n t i a l  and  w a r r a n t  a s t a y . "  P e t i t i o n ,  p .  3 .  Responden t ,  

however ,  s u b m i t s  t h a t  Deaton  h a s  ra ised n o  s u b s t a n t i a l  g r o u n d s  i n  

s u p p o r t  of r e l i e f .  

P r e s e n t l y ,  n o  case h a s  b e e n  accepted f o x  r e v i e w  o n  t h e  

merits  by t h e  U n i t e d  S t a t e s  Supreme C o u r t  on  t h e  i s s u e s  r a i sed  by 

Deaton  h e r e i n .  As t h e  S t a t e  w i l l  d e m o n s t r a t e ,  Deaton  h a s  f a i l e d  

t o  p r e s e n t  any  m e r i t o r i o u s  c la im,  His e x e c u t i o n  is p r e s e n t l y  

s c h e d u l e d  for October 11, 1988. T h e r e  is s u f f i c i e n t  t i m e  f o r  

t h i s  C o u r t  t o  r e s o l v e  t h e  i n s t a n t  p e t i t i o n  i n  a d v a n c e  of t h e  

e x e c u t i o n .  The S t a t e  h a s  a l e g i t i m a t e  i n t e r e s t  i n  t h e  f i n a l i t y  

of l i t i g a t i o n .  S27.7001 F l a .  S t a t .  ( 1 9 8 5 ) .  

PROCEDURAL 

B A R ~ A I V E R  

ADDITIONAL ARGUMENT FOR D E N Y I N G  THE WRIT 

Most of t h e  g r o u n d s  ra i sed  o n  t h e  i n s t a n t  habeas c o r p u s  

p e t i t i o n  are  n o  more t h a n  new twists o n  i s s u e s  t h a t  were e i t h e r  

ra i sed  on  d i r e c t  appeal and  therefore  p r e v i o u s l y  addres sed  and 

r e s o l v e d ,  or a l r e a d y  r a i s e d  i n  the p o s t - c o n v i c t i o n  m o t i o n .  - - 
t h u s  t h i s  C o u r t  w i l l  h ave  t o  address and  dispose of t h e  i s s u e s  i n  

t h e  appeal from t h e  3.850 r e l i e f  d e n i a l .  As t h i s  C o u r t  h a s  

f o u n d ,  by r a i s i n g  t h e  same i s s u e s  i n  t h e  p e t i t i o n  for writ of 

h a b e a s  c o r p u s ,  a s  i n  t h e  r u l e  3.850 p e t i t i o n ,  " c o l l a t e r a l  c o u n s e l  

h a s  a c c o m p l i s h e d  n o t h i n g  e x c e p t  t o  u n n e c e s s a r i l y  b u r d e n  t h i s  

C o u r t  w i t h  r e d u n d a n t  mater ia l ."  Blanco  v. S t a t e ,  507 So,2d 1 3 7 7 ,  

1384 ( F l a ,  1987). The Sta t e  w i l l  r e s p o n d  to  D e a t o n ' s  a r g u m e n t s ,  

b u t  w i s h e s  t o  m a k e  i t  clear a t  t h e  o u t s e t  t h a t  t h e  law of t h e  

case d o c t r i n e  p r e c l u d e s  r e c o n s i d e r a t i o n  of t h e  mat ters  a s  e i t h e r  

disposed of on  d i r e c t  appeal,  or on d e t e r m i n a t i o n  of t h e  3.850 

p r o c e e d i n g s .  - See B l a n c o ,  I d . 7  and P r e s t o n  v. S t a t e ,  4 4 4  So.2d 

939,  9 4 2  ( F l a .  1 9 8 4 ) .  
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Whether a p a r t i c u l a r  i s sue  has been r a i s e d  on  d i r e c t  

appeal,  i n  t h e  3.850 proceeding or otherwise procedural ly  de- 

f au l t ed  will be pointed out i n  the argument of each claim. 
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CLAIMS FOR RELIEF 

CLAIM I 

THE TRIAL COURT PROPERLY INSTRUCTED 
THE J U R Y  AND THERE WAS NO ERROR OF 
CONSTITUTIONAL DIMENSIONS. 

Mr. Deaton complains that there was fundamental error 

in the failure of t h e  jury to be instructed on "jurisdiction." 

The State maintains that there was no reversible error in the 

jury instructions given to the jury. Further, the lack of an 

objection at trial precluded appellate counsel from properly 

pursuing this claim on appeal. 

Mr. Deaton's reliance upon Lane v. S t a t e ,  388 So.2d 

1022 (Fla. 1 9 8 0 ) ,  is misplaced. Lane does not even provide 

us with the contents of the jury instructions which were given, 

and which the Supreme Court found t o  be t o o  general. At bar, 

the jury was given a very specific jury instruction; the jury 

had to find that the crimes occurred in Broward County ( R  1352- 

1353). Also, Lane was reversed due to another issue, and Mr. 

Deaton is relying on mere dicta. 

It is hard t o  comprehend Mr. Deaton's complaints at 

this juncture. In finding h i m  guilty, the jury implicitly 

found that the murder took place in Broward County. If it 

took place in Broward County, it obviously did not take place 

in Tennessee. Thus, Mr. Deaton's argument on this issue is 

without merit. 

There was overwhelming evidence to support a jury 

finding that the first degree murder of Mr. Campanella took 

place in Broward County. 

Deaton's defense at trial was inherently incredible. As a 

matter of law, Florida had jurisdiction t o  try Mr. Deaton since 

it was proven that each element of the murder occurred in 

Florida. I_ Id., at 1028. Deaton v. State, 480  So.2d 1279 

(Fla. 1985). 

F l o r i d a ,  there is jurisdiction, L)_ Lane, supra. 

A s  discussed in earlier Points, M r .  

As long as any one element of murder occurs in 

Even if Mr. Deaton were correct in his assertion that 

it was error not to give a jury instruction on jurisdiction, 

such an error would - not rise to the constitutional magnitude 

he claims. Defense counsel stated that he had no objection to 

the  jury instructions as given ( R  1361). 

- 7 -  
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a jury instruction on jurisdiction. 

request the jury instruction, appellate counsel could not effect- 

Since trial counsel did not 

ivly raise this as error. 

Mr. Deaton erroneously claims that: jurisdiction is an 

"element" of murder. Jurisdiction is not included within the 

statutory elements, nor does the situs of a murder have any 

effect on whether or not a murder has been committed, Jurisdic- 

tion is a l so  not: included within the Florida Standard Jury Instruct- 

ions, 

requested by trial counsel, and if supported by the theory of 

defense. 

was self-defense, not jurisdiction as claimed by Mr. Deaton here. 

Since jurisdiction was not the defense presented at trial, the 

failure of trial counsel to request such an instruction o r  

appellate counsel to raise its adsence as error would not 

constitute deficent assistance of counsel within the meaning of 

A jurisdiction instruction is only given if specifically 

Here it was not: requested, and the theory of defense 

Strickland v. Washington, supra. 

Since there was no error in the jury instruction which 

was so prejudicial as to render the tlrial fundamentally unfair, 

Mr. Deaton is not entitled to federal habeas corpus relief. 

Pleas  v. Wainwright, 4 4 1  F.2d 56 (5th cir. 1971); Bryan v, 

Wainwright, 588 F.2d  1108 (5th Cir. 1979). 

Mr. Deaton is obviously seeking a second appeal in 

violation of this court's holding in Blanco v. Wainwright, supra. 

State habeas corpus review does not lie here. 
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CLAIM I1 

THE TRIAL COURT PROPERLY REFUSED TO 
PERMIT CO-DEFENDANT TO TESTIFY AS WELL 
AS CONSIDERATION O F  CO-DEFENDANT'S 
P R I O R  TAPE. 

D e f e n d a n t  a r g u e s  t h a t  co-Defendant  H a l l  s h o u l d  have  

b e e n  f o r c e d  t o  t e s t i f y  d e s p i t e  t h e  i n v o c a t i o n  of h i s  F i f t h  Amend- 

ment  r i g h t s .  He f u r t h e r  argues t h a t  c o - D e f e n d a n t ' s  taped s t a t e -  

ment  a d m i t t e d  i n t o  e v i d e n c e  i n  l i e u  o f  h i s  t e s t i m o n y .  T h i s  i s s u e  

w i l l  b e  d i s c u s s e d  i n  t w o  p a r t s :  

CO-DEFENDANT'S TESTIMONY 

D e f e n d a n t  a r g u e s  co -Defendan t  shoud been  g r a n t e d  

j u d i c i a l  immunity t o  t e s t i f y  on D e f e n d a n t ' s  b e h a l f .  T h i s  i s s u e  

s h o u l d  have b e e n  r a i s e d  on  d i r e c t  appeal and as  s u c h  i s  p r o c e d u r -  

a l l y  b a r r e d  B l a n c o ,  supra.  However, s h o u l d  t h i s  Court c h o o s e  t o  

d e t e r m i n e  appe l l a t e  c o u n s e l ' s  e f f e c t i v e n e s s ,  t h e  merits  w i l l  b e  

d i s c u s s e d .  F l o r i d a  l a w  is c lear  t h a t  s o l e l y  a p r o s e c u t o r  and  n o t  

t h e  c o u r t ,  c a n  a f f o r d  immunity.  C l e a r l y  immunity is a c r e a t u r e  

o f  s t a t u t e ,  t h e  p u r p o s e  o f  which  is t o  "a id  t h e  S t a t e  i n  t h e  

p r o s e c u t i o n  of crimes", see S t a t e  v .  Ha r r i s ,  4 2 5  So.2d 118, 1 2 0  

( F l a .  3d DCA 1 9 8 2 ) ;  see a l so  T s a v a r i s  v .  S c r u q g s ,  360  So.2d 7 4 5 ,  

7 4 9  ( F l a .  1 9 7 7 ) .  A s  s u c h ,  c o u r t  ordered immunity would i n t e r f e r e  

w i t h  t h e  S t a t e ' s  p rosecutor ia l  p e r o g a t i v e .  I t  would  a l so  v i o l a t e  

t h e  c o n s t i t u t i o n a l  d o c t r i n e  of s e p a r a t i o n  of powers be tween  t h e  

j u d i c i a l  and  e x e c u t i v e  b r a n c h e s  of gove rnmen t ,  Harr is  a t  120.'  

The Florida Supreme C o u r t  h a s  r e f u s e d  t o  e x t e n d  immunity "as  a 

remedy beyond i t s  s t a t u t o r y  b o u n d a r i e s . "  T s a v a r i s  a t  752.  

Federal  law is  i n  accord t h a t  a c o u r t  is just n o t  e m -  

powered t o  g r a n t  immunity t o  d e f e n s e  w i t n e s s e s  - see, e.g., U n i t e d  

S t a t e s  v .  B e a s l e y ,  5 5 0  F.2d 2 6 1  ( 5 t h  C i r .  1977)  ( c o u r t  w i t h o u t  

power t o  r e q u i r e  d e f e n s e  w i t n e s s  t o  t e s t i f y  a b o u t  mat ters  for 

which  w i t n e s s  h a s  r i g h t  t o  claim F i f t h  Amendment p r i v i l e g e ) ;  JIJ 

' 
p r e s e n t  n o r  is i t  a l l e g e d  i n  t h e  case a t  ba r ,  see Montqomery, 
s u p r a .  

The sole  e x c e p t i o n  is p r o s e c u t o r i a l  m i s c o n d u c t  which  is n o t  
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2 e d .  

A d d i t i o n a l l y ,  a c c o r d i n g  t o  D e f e n d a n t ,  co -Defendan t  H a l l  

could s o l e l y  t e s t i f y  a s  t o  h a v i n g  seen t h e  v i c t i m  i n  T e n n e s s e e  as  

D e f e n d a n t ' s  t e s t i m o n y  a t  t r i a l  was t h a t  co-Defendant  was " a t  h i s  

g r a n d m o t h e r ' s  h o u s e "  a t  t h e  t i m e  of t h e  crime (T 1104-5 ) .  

D e f e n d a n t  had e a r l i e r ,  s i m i l a r l y ,  f i l e d  a document  e n t i t l e d  

"Defendan t  's D i s c l o s u r e ' '  which i n d i c a t e d  t h a t  c o - D e f e n d a n t ' s  

knowledge e x t e n d e d  s o l e l y  t o  v i e w i n g  t h e  v i c t i m  i n  T e n n e s s e e  

" a l i v e  and w e l l "  ( R  1 7 1 6 ;  T 8 2 5 ) .  As co-Defendan t  d i d  n o t  ob- 

s e r v e  t h e  a c t u a l  murder  h i s  t e s t i m o n y  is n o t  " c r u c i a l "  t o  t h e  

d e f e n s e  as D e f e n d a n t  now a r g u e s .  H i s  t e s t i m a n y  is m e r e l y  cumu- 

l a t i v e  t o  Rose H a l l  and  He len  Harmon's t r i a l  t e s t i m o n y  (T 999, 

1 0 3 8 ) .  As s u c h  t h e r e  i s  no  need f a r  immunity where t h e  w i t n e s s '  

t e s t i m o n y  is c u m u l a t i v e  U n i t e d  S t a t e s  v .  T u r k i s h ,  s u p r a ;  U n i t e d  

S t a t e s  v. K l a u b e r ,  6 1 1  F.2d 512 ( 4 t h  C i r .  1 9 7 9 ) ;  H a r r i s , s u p r a ,  at 

lm3 

g r o u n d s  f o r  r e v e r s a l  of a c o n v i c t i o n ,  see Morqan v.  S t a t e ,  415 

So.2d 6 ,  10-11 (F la .  1 9 8 2 ) .  

F u r t h e r ,  f a i l u r e  t o  a d m i t  c u m u l a t i v e  e v i d e n c e  is n e v e r  

CO-DEFENDANT'S TAPE RECORDING 

D e f e n d a n t  a r g u e s  t h a t  c o - D e f e n d a n t ' s  tape r e c o r d e d  

s ta tement ,  a t  mimimum, s h o u l d  have  b e e n  i n t r o d u c e d .  However, 

d e f e n s e  c o u n s e l  n e v e r  a t t e m p t e d  t o  i n t r o d u c e  t h e  tape a s  e v i d e n c e  

and  a s  s u c h  t h i s  i s s u e  is p r o p e r l y  p r e s e n t e d  t o  t h e  t r i a l  c o u r t  

i n  a mot ion  a l l e g i n g  t r i a l  c o u n s e l ' s  i n e f f e c t i v e n e s s ,  B l a n c o ,  

s u p r a .  Sa id  tape was r e c e i v e d  by t h e  c o u r t  m e r e l y  a s  pa r t  of a 

p r o f f e r  p r o v i n g  t h e  c o n t e n t  of c o - D e f e n d a n t ' s  proposed t e s t i m o n y :  

' Even though  t h e  S t a t e  may s t i l l  p r o s e c u t e  a w i t n e s s  who h a s  
b e e n  g r a n t e d  immunity,  t h e  S t a t e  w i l l  h ave  t o  overcome a "heavy 
b u r d e n "  of p r o v i n g  t h a t  a l l  t h e  e v i d e n c e  t h e  government  proposes 
t o  u s e  was d e r i v e d  f rom l e g i t i m a t e  i n d e p e n d e n t  s o u r c e s ,  Kastiqar 
v .  U n i t e d  S t a t e s ,  4 0 6  U.S. 441,  92  S.Ct. 1 6 5 3 ,  3 2  L.Ed.2d 212 ,  
227  ( 1 9 7 2 ) ;  - S t a t e  v .  Wil l iams,  487 So.2d 1 0 9 2 ,  1 0 9 5  ( F l a .  1st DCA 
1 9 8 6 ) .  

Co-Defendant  could n o t  t e s t i f y  as t o  what  D e f e n d a n t  had t o l d  
him. T h a t  he  k i l l e d  t h e  v i c l t i m  i n  s e l f - d e f e n s e  p u r s u a n t  t o  a 
s e x u a l  a s s a u l t  and t h a t  t h e  r e a s o n  Defendan t  d i d  n o t  t e l l  t h e  
' t r u t h '  e a r l i e r  was t o  pro tec t  t h e  g i r l s .  Such  t e s t i m o n y  is p u r e  
h e a r s a y .  
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1 . I  .. , *  I '  
1 '  

THE COURT: They d o n ' t  k n o w  what  t h e  
t e s t i m o n y  is. 

MR. RICE: [Defense  C o u n s e l ]  : T h a t ' s  
why I want  the t ape  i n t r o d u c e d  a s  a 
proffer . 
TEE COURT: There is no  proof t h a t  is 
what  he would s a y  i f  he  t e s t i f i e d  
though.  I w i l l  l e t  you p u t  t h e  tape i n  
e v i d e n c e  f o r  t h e  p u r p o s e  of t h a t  p r o f -  
f e r .  

MR. RICH: R i g h t ,  r i g h t .  1 d o n ' t  want  
it t o  go  back t o  t h e  j u r y .  I want  t o  
l e a v e  i t .  

TEIE COURT: T e c h n i c a l l y ,  i t  r e a l l y  is 
n o t  p a r t  of t h e  r e c o r d  a t  a l l .  

(T 1184). 

However, a s suming  a r g u e n d o  t h a t  t h e r e  was attempted i n t r o d u c t i o n ,  

t h i s  i s s u e ,  a g a i n  s h o u l d  h a v e  been  r a i s e d  on  d i r e c t  appeal n o t  o n  

a mot ion  v a c a t e ,  B l a n c o ,  s u p r a .  As t o  c o u n s e l ' s  e f f e c t i v e n e s s  

f o r  f a i l i n g  t o  r a i se  same, t h e  tape recorded s t a t e m e n t  was 

c l e a r l y  h e a r s a y  ( T  1 1 8 6 )  and i n a d m i s s i b l e .  N o  h e a r s a y  e x c e p t i o n  

is  a p p a r e n t .  The tape is n o t  a d m i s s i b l e  p u r s u a n t  t o  590 .803  

(18)  (e l  Fla. S t a t .  as e v e n  though  co -Defendan t  was a co- 

c o n s p i r a t o r ,  t h e  s t a t e m e n t  was n o t  made " i n  f u r t h e r a n c e  of t h e  

c o n s p i r a c y .  I t  was g i v e n  a f t e r  t h e  c o n s p i r a c y  had t e r m i n a t e d  

and  b o t h  D e f e n d a n t  and co -Defendan t  were i n  j a i l ,  a w a i t i n g  t r i a l  

(T 8 2 3 ) .  S e e ,  Moore v.  S t a t e ,  503 So.2d 9 2 3  (Fla. 5 t h  DCA 

1 9 8 7 ) .  F u r t h e r ,  t h e  tape r e c o r d e d  s t a t e m e n t  i s  n o t  a d m i s s i b l e  

p u r s u a n t  t o  590 .804 ,  Fla. Stat. e v e n  though  t h e  d e c l a r a n t  i s  

" u n a v a i l a b l e "  a s  it  is  n o t  a s t a t e m e n t  a g a i n s t  i n t e r e s t  - i t  

would n o t  s u b j e c t  co -Defendan t  t o  l i a b i l i t y .  C l e a r l y  d e f e n s e  

c o u n s e l  w i s e l y  d e c l i n e d  t o  seek i n t r o d u c t i o n  of c o - D e f e n d a n t ' s  

h e a r s a y  s t a t e m e n t .  
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re  D a l e y ,  549 F.2d 469 ( 7 t h  C i r .  1976)  ( a  f e d e r a l  c o u r t  is n o t  

empowered t o  prescr ibe immunity o n  its own i n i t i a t i v e ,  s i n c e  t o  

r e c o g n i z e  s u c h  power would be t o  c o n t r a d i c t  l o n g - h e l d  b e l i e f s  a s  

t o  g o v e r n m e n t a l  s e p a r a t i o n  of powers); I n  re  Darrel  T . ,  90  

Cal.App.3d 325, 153 Ca1,Rptr .  261 ,  266 (1979)  ("The i s s u e  of 

immunity is  a prosecutor ia l  p r e r o g a t i v e  a s  t o  which  t h e  d e f e n s e  

h a s  n o  r i g h t  t o  attempt t o  have  g r a n t e d  t o  w i t n e s s e s . " ) ;  S t a t e  v .  

Matson ,  22 Wash.App. 1 1 4 ,  587 P.2d 5 4 0  (1978)  ( g r a n t  of immunity 

a p r o s e c u t o r i a l  tool; n o  c o m p a r a b l e  r i g h t  i n  t h e  d e f e n d a n t ) ;  

S t a t e  v. L i n s k y ,  1 1 7  N.H. 866 ,  379 A.2d 813  (1977)  ( t r i a l  c o u r t  

n e i t h e r  h a s  t h e  power t o  g r a n t  immunity o n  its own, n o r  t o  

r e q u i r e  t h e  government  t o  seek immunity for d e f e n s e  w i t n e s s e s )  ; 

S t a t e  v.  Simms, 170  Conn. 206 ,  365 A 2d 8 2 1  ( 1 9 7 6 ) ;  People v.  

V i c a v e t t i ,  5 4  A D 2d. 236 ,  388 NYS 2 d .  4 1 0  ( 1 9 7 6 ) .  

F u r t h e r ,  " t h e  compul so ry  process c l a u s e  does n o t  place 

any  a f f i r m a t i v e  o b l i g a t i o n  on  e i t h e r  t h e  p r o s e c u t o r  or t h e  c o u r t  

t o  s e c u r e  t e s t i m o n y  f rom a d e f e n s e  w i t n e s s  by r e p l a c i n g  t h e  s e l f -  

i n c r i m i n a t i o n  p r i v i l e g e  w i t h  a g r a n t  u s e  immunity"  Montgomery a t  

394-5; U n i t e d  S t a t e s  v.  T u r k i s h ,  623 F.2d 769 ,  774 (2d  C i r .  

1980), c e r t .  d e n i e d ,  4 4 9  U.S. 1077 ( 1 9 8 1 ) .  The S t a t e  c a n n o t  be 

h e l d  r e s p o n s i b l e  f o r  a w i t n e s s '  i n v o c a t i o n  of h i s  F i f t h  Amendment 

p r i v i l e g e ,  Montqomery a t  395; S t a t e  v.  Mesa, 395 So.2d 2 4 2 ,  243 

( F l a .  3d DCA 1 9 8 1 ) ;  also see U n i t e d  S t a t e s  v .  S m i t h ,  542 F.2d 

711 ,  715  ( 7 t h  C i r .  1 9 7 6 ) .  I f  t h i s  were t h e  case t h e r e  would b e  

g r e a t  p o t e n t i a l  for  a b u s e  o f  j u d i c i a l  immunity by c o - d e f e n d a n t s  

and c o - c o n s p i r a t o r s :  

Co-de fendan t s  could s e c u r e  u s e  immunity 
f o r  e a c h  o t h e r ,  and e a c h  immunized w i t -  
n e s s  c o u l d  e x h o n e r a t e  h i s  c o - d e f e n d a n t  
a t  a separa te  t r i a l  by f a l s e l y  accept- 
ing sole r e s p o n s i b i l i t y  for t h e  crime, 
s e c u r e  i n  t h e  knowledge t h a t  h i s  admis- 
sion c o u l d  n o t  be u s e d  a t  h i s  own t r i a l  
f o r  t h e  s u b s t a n t i v e  o f f e n s e .  

Montqomery a t  395 ,  q u o t -  
i n g  T u r k i s h ,  a t  775. 

Accord U n i t e d  S t a t e s  v .  T h e v i s ,  6 6 5  F.2d 616 ,  640 ( 5 t h  Cir. 1982)  

n .  27; S t a t e  v .  S c h e l l ,  2 2 2  So.2d 757,  759 ( F l a .  2d DCA 1 9 6 9 ) .  

C l e a r l y  D e f e n d a n t ' s  c o n s t i t u t i o n a l  r i g h t s  have  n o t  b e e n  v i o l a t -  
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I ,  . ,  

CLAIM I11 

MR. DEATON WAS NOT PREJUDICED 
BY THE INTRODUCTION OF COMPLAINED- 
OF-EVIDENCE, AND IS NOT ENTITLED 
TO RELIEF SINCE NO OBJECTION WAS 
MADE TO THE INTRODUCTION OF THIS 
EVIDENCE AT TRIAL. 

Mr . Deaton complains that certain "propensity" evidence 
was improperly admitted at trial, and that failure t o  raise the 

improper admission reflected ineffective assistance of appellate 

counsel. The State maintains that there was no impropriety in 

the admission of the complained of evidence, and further that 

by failing to object to the evidence, Mr. Deaton is procedurally 

barred from raising the issue here. 

that failure to object to the admission of evidence precludes 

later review. See e . g . ,  Clark v. State, 363 So,2d 331 (Fla. 

1978), Castor v. State, 365 So.2d 701 (Fla. 1978). This State 

procedural bar is extended to federal habeas corpus review. 

Wainwright v. Sykes, 433 U.S. 72, 97 S.Ct. 2497, 5 3  L.Ed 2d. 

5 9 4  (1977). This issue could not have been effectively raised 

It is axiomatic in Florida 

on appeal since it was not preserved. Further, Deaton appears 

to be bootstrapping this claim by alleging ineffectiveness of 

appellate counsel. This is improper. Blanco v. Wainwright, 

supra. This issue is not cognizable on state habeas corpus 

review. 

Mr. Deaton complains first that: evidence was admitted 

regarding the use by his co-Defendant of the deceased's credit 

cards. 

stances of the murder, which involved an interplay between Jason 

This evidence was properly admitted t o  show the circum- 

Deaton, Kerry Dean Hall, and the three girls. Heiney v. State, 

447 So.2d 210 (Fla. 1984). This evidence was relevant, and was 

properly admitted. 

his direct appeal and it was rejected by this court. 

Deaton has previously raised this claim on 

This 

ruling constitutes law of the case. 

Mr. Deaton next complains of the admission of testimony 

regarding his failure to provide handwriting exemplars to an in- 

vestigator pursuant to a court order. Again, this evidence was 

not objected to by trial counsel. The evidence was admitted to 

explain the course of action in providing a comparison of Mr. 

-13- 
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Deaton's handwriting standards with the written confessions al- 

legedly made by him while he was in jail. As such, it was pro- 

perly admissible. 

Mr. Deaton a l s o  complains of the admission of evidence 

showing h i s  homosexuality. This evidence was important to ex- 

plain how the victim g o t  involved with Jason Deaton in the first 

place. Keiney v. State, supra. It's probative value clearly 

outweighed any potential prejudice, and the evidence was admiss- 

ible. 

Mr. Deaton argues that his trial attorney rendered in- 

effective assistance of counsel by giving h i m  erroneous advice 

regarding providing handwriting exemplars. 

that this advise was bad, i t  certainly doesn't give rise to the 

While it may be true 

necessary level of prejudice required under Strickland v. Wash- 

ington, supra. Nor does the trial attorney's failure to object 

t o  the introduction of the above evidence constitute ineffective 

assistance of counsel, since the admission was entirely proper. 

Even if the admission of this evidence was not proper, the 

admission of the evidence would not have changed the  outcome 

of the trial. This issue does not entitle Mr. Deaton to state 

habeas relief as it is unrelated to appellate representation. 

- 1 4 -  



CLAIM IV 

MR, DEATON'S ARREST WAS LEGAL, AND 
NOT THE RESULT OF AN ILLEGAL SEIZURE. 
THERE WAS NO INEFFECTIVE ASSISTANCE OF 
COUNSEL REGARDING THIS ISSUE. 

Mr, Deaton argues that his arrest was not based on pro- 

bable cause, and that all evidence which was a fruit of that 

arrest should have been suppressed. The State maintains that his 

arrest was entirely proper, and that there was no need €or sup- 

pression of any evidence. Since there was no need for suppres- 

sion of any evidence, there could not have been ineffective 

assistance of trial counsel for failure to do so. Moreoever, 

failure of trial counsel to object at trial precluded appellate 

counsel from effectively raising this claim on direct appeal. 

There has been no kneffectiveness of counsel. 

Officer Rice testified that he had put out a nationwide 

BOLO f o r  Mr, Campanella's vehicle, and an a l l  points bulletin 

for Mr. Campanella based upon information supplied to him by the 

victim's father, and the manager of the deceased's corporation 

( R  60-61, 7 9 - 8 4 ,  125-126). Mr. Deaton's arrest was the result 

of a citizen report that he had spotted the stolen vehicle at: 

the shopping center. 

in the newspaper ( R  111-113). T h e  Tennessee police were also 

aware that Mr. Campanella's stolen American Express card had been 

used at Lhe Foxmoor store located in the shopping center where 

Mr. Campanella's vehicle was located (R 132-134) .  Deaton's 

counsel attempt to downplay the seriousness of the missing 

person information relayed to Officer Rice by both the deceased's 

father and the manager of h i s  corporation fails. Both persons 

were quite concerned as to what had happened to Mr. Campanella, 

and relayed these concerns to the officials. The BOLO was 

wellfounded, and Mr. Deaton's arrest was entirely proper. The 

knowledge of the officer making the report is imputed to all 

officers under the "fellow officer'' rule. Carroll Y. State, 497 

So.2d 253 (Fla. 3 r d  DCA 1985). 

The citizen had read about the s to l en  vehicle 

-15- 



From the information on the BOLO, the officers who 

stopped Mr. Deaton had grounds to believe that a murder may have 

been committed. There were also the crimes regarding the stolen 

vehicle and credit cards. A s  such, Mr. Deaton's arrest was 

proper.  Shriver v. State, 386 So.2d 525 (Fla. 1980). "The f a c t s  

constituting probable cause need not meet the standard of conclu- 

siveness and probability required of the circumstantial facts 

upon which a conviction may be based." - Id., at 528. See a l s o ,  

Blanco v. State, 452 So.2d 520 (Fla. 1 9 8 4 ) ,  cert, denied, 469 

U.S. 1181, 105 S.Ct. 9 4 0 ,  83 L.Ed 2d 9 5 3  (1985) .  

Since the initial arrest was p r o p e r ,  there was no 

problem with the admission of evidence flowing from that arrest, 

Wong Sun v. United Statles, 371 U.S. 471 (1973). Trial counsel's 

failure to suppress this evidence is totally unprejudicial since 

any motion to suppress would have properly been denied. 

ly, no prejudice has been shown by appellate counsel's failure 

to raise this issue on direct appeal. Strickland v. Washington, 

Similar- 

supra. 

attempting to bootstrap the  argument, to allow State habeas 

It should be noted that Deaton is once again improperly 

corpus review. Blanco v. Wainwright, supra, 507 So.2d at 1383. 



CLAIM V 

TRIAL COURT'S F I N D I N G  O F  AGGRAVATING 
CIRCUMSTANCES O F  "HEINOUS, ATROCIOUS 

PREMEDITATED" MANNER O F  KILLING, WAS 
APPROPRIATELY SUPPORTED BY PROPERLY 
ADMITTED AND RELEVANT EVIDENCE AT 
PENALTY PHASE. 

AND CRUEL" AND "COLD, CALCULATED AND 

Deaton  h a s  c h a l l e n g e d  t h e  use of e v i d e n c e  of h i s  s t a t e -  

ment t o  S t a t e  w i t n e s s e s ,  i n  s u p p o r t  of t h e  a g g r a v a t i n g  c i r cum-  

s t a n c e s  o f  " h e i n o u s ,  a t r o c i o u s  and  c r u e l "  and  "cold , c a l c u l a t e d  

and premeditated" manner of k i l l i n g ,  a s  i n a d m i s s i b l e  and  u n c o r r o -  

b o r a t e d  h e a r s a y .  T h i s  claim must  be d e n i e d ,  f o r  p r o c e d u r a l  and  

s u b s t a n t i v e  r e a s o n s .  

I t  is a p p a r e n t  t h a t  D e f e n d a n t  is m a i n t a i n i n g  t h i s  

c la im,  i n  a h a b e a s  c o n t e x t ,  a s  a d e  f a c t o  second  appeal,  which i s  

c o m p l e t e l y  improper. M a r t i n  v .  Wainwr iqh t ,  497 So.2d 872, 874 

( F l a .  1986); S t e i n h o r s t  v. Wainwr iqh t ,  477 So.2d 537, 539 ( F l a .  

1985); J o h n s o n  v.  Wainwr igh t ,  463 So.2d 207, 210 ( F l a .  1985)- 

A d d i t i o n a l l y ,  t h e  s u f f i c i e n c y  of f i n d i n g s ,  on  t h e s e  t w o  a g g r a -  

v a t i n g  c i r c u m s t a n c e s ,  a s  p r e s e n t  c o l l a t e r a l  c o u n s e l  c o n c e d e s ,  

P e t i t i o n ,  at 2 8 ,  was ra i sed  and rejected on  d i r e c t  appeal.  

Deaton  v.  Sta t e ,  5 2 0 ,  a t  1282-1283. Any f u r t h e r  r e v i e w  of t h i s  

q u e s t i o n ,  e v e n  if a s s e r t e d  as d i f f e r e n t  g r o u n d s ,  s h o u l d  be pro- 

c e d u r a l l y  p r e c l u d e d .  R o u t l e y  v .  Wainwr iqh t ,  5 2 0  So.2d 901 ,  903 

( F l a .  1987) ; M a r t i n ,  s u p r a .  

Assuming a r g u e n d o  t h i s  C o u r t  r e a c h e s  t h e  merits ,  Defen-  

d a n t ' s  a r g u m e n t s  i g n o r e  t h e  n a t u r e  of a F l o r i d a  c a p i t a l  s e n t e n c -  

i n g  p h a s e .  Under S921.141(1), any  e v i d e n c e ,  e v e n  i f  o t h e r w i s e  

i n a d m i s s i b l e  a t  t h e  t r i a l  p h a s e ,  is  a d m i s s i b l e ,  i f  i t  h a s  pro- 

b a t i v e  v a l u e ,  r e l a t ed  t o  t h e  n a t u r e  of t h e  crime, t h e  c h a r a c t e r  

o f  t h e  d e f e n d a n t ,  and/or  t h e  a g g r a v a t i n g  and  m i t i g a t i n g  c i r cum-  

s t a n c e s .  5 9 2 1 . 1 4 1 ,  F l a .  S t a t .  (1985); Hi ldwin  v .  S t a t e ,  13  F.L.W. 

5 2 8 ,  529 (F la . ,  September 1, 1988); Bueonano v. S t a t e ,  1 3  F.L.W. 

4 0 1 ,  402 (F la . ,  J u n e  23, 1 9 8 8 ) ;  Perri v .  S t a t e ,  441 So.2d 6 0 6 ,  

607-608 ( F l a .  1983). T h e r e  is n o  q u e s t i o n  t h a t  Deaton  and 

c o u n s e l ,  had o p p o r t u n i t i e s  t o  r e b u t  t h i s  e v i d e n c e ,  a t  t h e  s e n -  

t e n c i n g .  Bueonano. s u p r a ;  P e r r i ,  supra. Even a s suming  t h a t  t h e  
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c h a r a c t e r  of Deaton's statements t o  Rita  C a l l a h a n ,  Tammy Lambert 

or Margie  Shannon were h e a r s a y ,  t h a t  would n o t  r e n d e r  s u c h  e v i -  

d e n c e  i n a d m i s s i b l e  a t  s e n t e n c i n g .  H i ldwin ;  Perxi, 9 9 2 1 . 1 4 1  (1) , 
s u p r a .  

D e a t o n ' s  c o n t e n t i o n s  t h a t  h i s  s t a t e m e n t s  were n o t  sub -  

s t a n t i a t e d  or v e r i f i e d  by t h e  S t a t e ' s  p r o o f ,  is  c o n t r a d i c t e d  by 

t h e  Record .  The m e d i c a l  examine r  t e s t i f i e d  t h a t  t h e  v i c t i m l s  

s t r a n g u l a t i o n  d e a t h  o c c u r r e d  w i t h i n  30  m i n u t e s  ( R  2 4 9 ) ,  and t h a t  

h i s  d e a t h  c o u l d  h a v e  r e s u l t e d  from r e l a x a t i o n  and  r e a p p l i c a t i o n  

of t h e  e l e c t r i c  c o r d ,  a r o u n d  h i s  neck  ( R  2 5 0 ) .  F u r t h e r m o r e ,  w i t -  

n e s s e s  C a l l a h a n ,  Lamber t ,  and  Shannon t e s t i f i e d  a b o u t  t h e i r  ob- 

s e r v a t i o n s  and c l e a n i n g  of s i g n i f i c a n t  amounts  of blood, i n  t h e  

car ,  and o n  Deaton  h i m s e l f  (R 297-298, 451-452,  4 5 9 ,  4 6 5 ,  577- 

5 7 9 ,  5 8 9 - 5 9 0 ,  5 9 2 ) .  T h i s  e v i d e n c e  f rom t h o s e  who p e r s o n a l l y  

o b s e r v e d  t h e  v i c t i m ' s  body ,  and t h e  s t a t e  o f  Deaton  and  h i s  car 

a f t e r  t h e  m u r d e r ,  c l e a r l y  i n d i c a t e s  c o r r o b o r a t i o n  of D e a t o n ' s  

statements a b o u t  t h e  crime, and  p r o v i d e s  i n d i c i a  of r e l i a b i l i t y ,  

t o  s u p p o r t  t h e  f i n d i n g s  of a g g r a v a t i o n ,  by t h e  t r i a l  c o u r t ,  as 

a f f i r m e d  by t h i s  C o u r t .  H i l d w i n ,  supra; J o h n s o n  v.  S t a t e ,  4 6 5  

So.2d 4 9 9 ,  506-507 (Fla, 1 9 8 5 ) .  

CLAIM V I  

TRIAL COURT'S SENTENCE WAS PROPERLY 
BASED ON APPROPRIATE AND CONSTITU- 
TIONAL AGGRAVATING CIRCUMSTANCES, 
AND WAS IMPROPERLY BASED, ON "LACK 
OF REMORSE." 

D e f e n d a n t  h a s  m a i n t a i n e d  t h a t  t h e  p r o s e c u t o r  I s  c l o s i n g  

a rgumen t  a t  s e n t e n c i n g ,  i m p r o p e r l y  i n j e c t e d  D e a t o n ' s  lack of 

remorse, i n t o  t h e  c o n s i d e r a t o n  of a g g r a v a t i n g  c i r c u m s t a n c e s ,  i n  

a l l e g e d  v i o l a t i o n  of F l o r i d a  l a w .  I n  t h e  appropriate  c o n t e x t  of 

t h e  Record ,  t h i s  was n o t  t h e  case h e r e ,  and  t h i s  c la im l a c k s  b o t h  

p r o c e d u r a l  or s u b s t a n t i v e  meri t .  

I n  c l o s i n g  a r g u m e n t ,  t h e  p r o s e c u t o r  u r g e d  t h a t  t h e  

a g g r a v a t i n g  c i r c u m s t a n c e s  of " h e i n o u s ,  a t rocious,  and c r u e l " ,  

( h e r e i n a f t e r  "hac")  a p p l i e d  t o  D e a t o n ' s  murder  of Campane l l a .  ( R  

1 3 9 4 ,  1 3 9 5 ) .  I n  a r g u i n g  t h e  a p p l i c a b i l i t y  of this f a c t o r ,  t h e  
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I , ,  
I '  ' I  

S t a t e  s t ressed t h e  v i c t i m ' s  a n g u i s h ,  i n  s t r u g g l i n g  a g a i n s t  

Deaton;  n o t  d y i n g  i n s t a n t l y  b u t  o v e r  a p e r i o d  of 15 m i n u t e s ;  

b e i n g  b e a t o n  and k i c k e d ,  i n  t h e  g o n a d s  area,  w h i l e  b e i n g  

s t r a n g l e d ;  and t h e  en joymen t  Deaton  took, i n  v i e w i n g  t h e  v i c t i m ' s  

e v i d e n t  a n g u i s h  and s t r u g g l e  (R 1 3 9 5 ) .  Thus ,  t h i s  appropriate  

r e f e r e n c e ,  t o  t h e  v i c t i m ' s  m i n d s e t  i n  e v a l u a t i n g  t h e  "hac"  f ac to r  

of a g g r a v a t i o n ,  d i d  n o t  c o n s t i t u t e  improper r e l i a n c e  on  lack of 

remorse, t o  p r o v e  O K  e n h a n c e  a g g r a ~ a t i o n . ~  

F,L.W, 528,  530 (F la . ,  S e p t .  1, 1 9 8 8 ) ;  Harvey v.  S t a t e ,  13 F.L.W. 

398 ,  400 (F la . ,  J u n e  1 6 ,  1 9 8 8 ) ;  Tompkins v.  S t a t e ,  5 0 2  So.2d 415, 

H i l d w i n  v. S t a t e ,  1 3  

4 2 1  (F la . ,  1986)  ; P h i l l i p s  v .  S t a t e ,  476 So.2d 1 9 4 ,  196-197 ( F l a .  

1 9 8 5 ) .  

T h i s  i s  f u r t h e r  s u b s t a n t i a t e d ,  by t h e  S t a t e ' s  a rgumen t  

t o  t h e  j u d g e ,  a t  d e f e n d a n t ' s  a c t u a l  s e n t e n c i n g .  The S t a t e  ex- 

p r e s s l y  s t a t e d  t h a t  D e a t o n ' s  lack of remorse, was a f a c t o r  "... 
which  t h e  c o u r t  c a n n o t  t a k e  i n t o  c o n s i d e r a t i o n " ,  d e s p i t e  t h e  

s t a t e  a t t o r n e y ' s  p e r s o n a l  o b s e r v a t i o n  t o  t h i s  e f f e c t  (R 1421)  ; 

S u a r e z  v .  S t a t e ,  481  So.2d 1201,  1 2  1 0  ( F l a .  1 9 8 5 ) .  Thus ,  t h e  

S t a t e  n o t  o n l y  d i d  n o t  r e g a r d  lack o f  remorse a s  a b a s i s  f o r  

a g g r a v a t i o n ,  b u t  e x p r e s s l y  r e c o q n i z e d  t h e  impropriety of s u c h  a 

f a c t  i n  a g g r a v a t i o n .  These  c i r c u m s t a n c e s ,  c o u p l e d  w i t h  t h e  

a b s e n c e  of any  o b j e c t i o n s  t o  t h e  p r o s e c u t o r ' s  a rgumen t  or t h e  

t r i a l  c o u r t ' s  s e n t e n c e  order (R 7395, 1420-1421) p r e c l u d e s  r e l i e f  

o n  t h i s  claim. H i l d w i n ,  s u p r a ;  S u a r e z ,  s u p r a .  

D e f e n d a n t  has  d e m o n s t r a t e d  no  r e a s o n ,  t o  d i s t u r b  t h i s  

C o u r t ' s  p r e v i o u s  r e j e c t i o n  of t h i s  c la im,  and a p p r o v a l  o f  t h e  

A l t h o u g h  D e f e n d a n t  does n o t  appear t o  c h a l l e n g e  t h e  t r i a l  
c o u r t ' s  o r d e r ,  i n  f i n d i n g  "hac"  t o  e x i s t ,  S e n t e n c e  Order a t  2 ,  i n  
h i s  h a b e a s  p e t i t i o n ,  t h i s  " v i c t i m  m i n d s e t "  c o n t e x t  was c l e a r l y  
t h e  basis for s u c h  a f i n d i n g .  T h i s  C o u r t ,  on d i r e c t  appeal,  a f -  
f i r m e d  t h e  t r i a l  c o u r t ' s  "hac"  f i n d i n g ,  q u o t i n g  t h e  l a n g u a g e  of 
t h e  s e n t e n c i n g  order ,  t h a t  D e f e n d a n t ' s  c h a l l e n g e  i s  b a s e d  upon. 
Dea ton ,  480 So.2d, s u p r a ,  a t  1282-1283. T h i s  r u l i n g  s p e c i f i c a l l y  
r e j e c t e d  t h e  specif ic  c h a l l e n g e ,  made o n  d i r e c t  appeal by 
d e f e n d a n t  i n  c i t i n g  and a r g u i n g  error  unde r  Pope v .  S t a t e ,  4 4 1  
So.2d 1 4 7 3 ) .  - See, D e f e n d a n t ' s  s u p p l e m e n t a l  i n t i a l  b r i e f ,  
November 9 ,  1 9 8 4 ,  a t  ppg .  6-7. Thus ,  d e f e n d a n t ' s  p r e s e n t  Pope 
claim, i s  c l e a r l y  p r o c e d u r a l l y  b a r r e d ,  b e c a u s e  of t h e  b l a t a n t  
attempt h e r e i n ,  t o  use h a b e a s  c o r p u s  a s  a de f a c t o  s e c o n d  appeal ,  
on a claim c l e a r l y  made and rejected o n  d i r e c t  appeal. R o u t l e y  
v .  Wainwr igh t ,  5 0 2  So.2d 901,  903 (F la .  1 9 8 7 ) ;  Martin v .  
W a i n w r i g h t ,  497 So.2d 872 ,  876 ( F l a .  1 9 8 6 ) .  
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t r i a l  c o u r t ' s  "hat" f i n d i n g .  Dea ton ,  480 So.2d a t  1282-1283.5 

Assuming a r q u e n d o  t h a t  t h e  S t a t e ' s  comments o n  t r i a l  

cour t ' s  o r d e r ,  r e f l e c t e d  improper r e l i a n c e  o n  lack of remorse i n  

a g g r a v a t i o n ,  u n d e r  Pope, s u p r a ,  d e f e n d a n t  r e m a i n s  u n e n t i t l e d  t o  

r e l i e f .  I t  is beyond q u e s t i o n  t h a  t h e  e v i d e n c e  of t h e  v i c t i m ' s  

s t r u g g l e ,  p l eas  for life, and i n t e n s e  s u f f e r i n g  w h i l e  b e i n g  

s t r a n g l e d  by e l e c t r i c a l  cord, s p i t t i n g  up blood,  and  d y i n g  o v e r  a 

15 m i n u t e  s p a n  o f  s u c h  s t r a n g u l a t i o n ,  p r o v e d  t h e  "hac"  a g g r a v a t -  

i n g  c i r c u m s t a n c e ,  r e g a r d l e s s  o f  any  lack o f  remorse c o n s i d e r a -  

t i o n .  Huff  v .  S t a t e ,  495 So.2d 1 4 5 ,  1 5 3  (F la .  1 9 8 6 ) ;  Pope, 4 4 1  

So.2d,  s u p r a ,  a t  1078;  P h i l l i p s ,  476 So .2d ,  s u p r a  a t  197 ;  see 

also, H i l d w i n ,  s u p r a ;  T o m p k i n s ,  supra: T u r n e r  v .  S t a t e ,  13 F.L.W. 

4 2 6 ,  428  (F la . ,  J u l y  7 ,  1 9 8 8 ) .  Thus ,  t h e  t r i a l  c o u r t ' s  f i n d i n g  

- 

o f  "hac" ,  o t h e r w i s e  s u p p o r t e d  by t h e  Record, was n o t  f a t a l l y  

t a i n t e d  by a n y  e x i s t i n g  d e f e c t i v e  c o n s i d e r a t i o n s ,  u n d e r  Pope. 

H u f f ,  s u p r a ;  P h i l l i p s ,  s u p r a .  

D e f e n d a n t ' s  t a n g e n t i a l  c la im of i n e f f e c t i v e  appe l l a t e  

c o u n s e l ,  f o r  f a i l i n g  t o  raise t h i s  i s s u e  on  appeal,  is a b s u r d .  

As n o t e d ,  appe l l a t e  c o u n s e l  - d i d  r a i se  t h i s  claim, which  was 

r e j e c t e d  on  d i r e c t  appeal. F u r t h e r m o r e ,  e v e n  i f  a p p e l l a t e  

c o u n s e l  had  n o t  a r g u e d  t h i s  p o i n t ,  t h e  lack of p r e s e r v a t i o n  of 

t h e  i s s u e  a t  t r i a l ,  and i t s  lack of mer i t ,  p r e c l u d e s  any  f i n d i n g  

of i n e f f e c t i v e n e s s ,  Doyle v.  Duqqer ,  13 F.L.W. 409, 410  ( F l a . ,  

J u n e  1 2 ,  1 9 8 8 ) ;  R o u t l y ,  s u p r a ;  S t e i n h o r s t  v .  W a i n w r i q h t ,  477 

So.2d 537, 539 ( F l a .  1 9 8 5 ) ;  R u f f i n  V .  Wa inwr iqh t ,  4 6 1  So.ld 1 0 9 ,  

111 ( F l a ,  1 9 8 5 ) .  D e f e n d a n t ' s  r e l i a n c e  o n  Robinson  v. Sta t e ,  520  

So.2d 1 ( F l a .  1 9 8 8 ) ,  a s  " r e s u r r e c t i n g "  t h e  claim, a s  c o l l a t e r a l l y  

cognizable u n d e r  W i t t  v .  S t a t e ,  387 So.2d 9 2 2  (F la .  1986), 

P e t i t i o n  a t  3 0 ,  n .  2 ,  is u n a v a i l i n g .  T h i s  C o u r t  i n  Rob inson ,  

c l e a r l y  and completely based its d i s c u s s i o n  and d e c i s i o n  on t h e  

p r e - e x i s t i n g  Pope decision, and  so s t a t ed  n o  new law under  

D e f e n d a n t ' s  c i t e d  a u t h o r i t y  of Robinson  v.  S t a t e ,  5 2 0  So.2d 
1 (Fla .  1988)  , i s  c o m p l e t e l y  d i s t i n g u i s h a b l e .  I n  Rob inson ,  
s u p r a ,  t h e  p r o s e c u t o r ' s  comments were n o t  made, i n  t h e  c o n t e x t  o f  
e s t a b l i s h i n g  v i c t i m  a n g u i s h  and "hat" application; f u r t h e r ,  t h e  
comments i n  Robinson  were p r e s e r v e d  by o b j e c t i o n .  Rob inson ,  a t  
5-6. 
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W i t t .  Rob inson ,  520  So.2d, s u p r a ,  a t  6. 

CLAIM V I I  

DEFENDANT'S DEATH SENTENCE WAS NOT 
BASED UPON IMPROPER CONSIDERATION 
O F  EVIDENCE O F  IMPACT O F  CRIME ON 
VICTIMS ("BOOTH CLAIM") . 

D e f e n d a n t  has a l l e g e d  t h a t  v a r i o u s  comments,  e v i d e n c e  

and  a rgumen t  by  t h e  S t a t e ,  and  i n f o r m a t i o n  c o n t a i n e d  i n  t h e  pre- 

s e n t e n c e  i n v e s t i g a t i o n  report  ( P S I )  , i m p r o p e r l y  i n j e c t e d  v i c t i m  

impact and/or  "comparab le  w o r t h "  s t a t e m e n t s  or e v i d e n c e ,  a s  a 

s e n t e n c i n g  c o n s i d e r a t i o n ,  i n  v i o l a t i o n  of Booth  v .  Mary land ,  482 

U . S .  S.Ct .  2529,  96 L.Ed.2d 740 ( 1 9 8 7 ) .  T h i s  claim lacks  

procedural or s u b s t a n t i v e  merit.  

I t  i s  a p p a r e n t  t h a t  D e f e n d a n t  d i d  n o t  c h a l l e n g e  or 

object t o  any  of t h e  S t a t e ' s  comments,  a rgumen t  or e v i d e n c e ,  on 

t h e  bas i s  t h a t  s u c h  comments or  e v i d e n c e  i n j e c t e d  c o n s t i t u t i o n -  

a l l y  i m p e r m i s s i b l e  v i c t i m  impact or background i n f o r m a t i o n ,  i n t o  

t h e  p r o c e e d i n g s  (R 47-76,  4 6 1 ,  1244-1245, 1 4 1 8 - 1 4 2 0 ,  1562- 

1 5 6 6 ) .  Because of t h i s  a b s e n c e  of o b j e c t i o n s ,  a t  t r i a l  or on  

appeal,  Denton  v.  State, 5 2 0  So.2d 1279 ( F l a .  1985) , t h e s e  c la ims 

a re  p r o c e d u r a l l y  b a r r e d ,  s i n c e  t h e y  c o u l d  OK s h o u l d  have  b e e n  

p r e v i o u s l y  r a i s e d .  Grossman v.  S t a t e ,  525 So.2d 833 ,  842 ( F l a .  

1 9 8 8 ) ;  Thompson v.  Lynaugh, 8 2 1  F.2d 1 0 8 0 ,  1081-1082 ( 5 t h  Cir. 

1987)  . 
Al though  D e f e n d a n t  h a s  n o t  s p e c i f i c a l l y  c l a i m e d ,  in h i s  

m o t i o n ,  t h a t  Booth  was a s u f f i c i e n t  c h a n g e  i n  t h e  law t o  w a r r a n t  

f i r s t - t i m e  c o n s i d e r a t i o n  o n  c o l l a t e r a l  r e v i e w ,  W i t t  v.  S t a t e ,  387 

So.2d 922  (F la .  1 9 7 9 ) ,  i t  is e v i d e n t  t h a t ,  absent  appropriate  

o b j e c t i o n ,  D e f e n d a n t  mus t  r e l y  o n  t h i s  a r g u m e n t ,  t o  g a i n  r e v i e w  

of t h e  claim. The Supreme Court made c l e a r  t h a t  i t s  r u l i n g  i n  

Boo th ,  p r o h i b i t i n g  s t a t e  law-mandated c o n s i d e r a t i o n  of v i c t i m  

impact s t a t e m e n t s  ( V I S ) ,  was b a s e d  on t h e  " i n d i v i d u a l  s e n t e n c i n g "  

r e q u i r e m e n t s  of t h e  E i g h t h  Amendment, p r e v i o u s l y  r e c o g n i z e d  as  

f a r  back  a s  1976.  Booth ,  9 6  L.Ed.2d, s u p r a ,  a t  448 ,  449; Gregq 

v.  Georqia, 428 U . S .  153 ( 1 9 7 6 ) ;  L o c k e t t  v .  Ohio ,  438 U.S. 586 

( 1 9 7 8 ) ;  E d d i n q s  v .  Oklahoma, 455 U.S. 104 ( 1 9 8 2 ) .  T h i s  was 
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e x p r e s s l y  r e c o g n i z e d  i n  Thompson v.  Lynaugh,  831  F.2d,  s u p r a ,  a t  

1 0 8 2 , ,  when t h e  F i f t h  C i r c u i t  panel s t a t e d  t h a t  Booth ... "mere ly  

r e i t e r a t e s  what  t h e  [ U . S ]  Supreme C o u r t  p r e v i o u s l y  h e l d :  t h e  

E i g h t h  Amendment r e q u i r e s  t h a t  [ cap i t a l ]  s e n t e n c i n g  f o c u s  on  t h e  

i n d i v i d u a l i z e d  c h a r a c t e r  o f  t h e  d e f e n d a n t  and t h e  p a r t i c u l a r i z e d  

c i r c u m s t a n c e s  of t h e  crime." The F l o r i d a  Supreme C o u r t  acknow- 

l e d g e d ,  i n  Grossman, 525 So .2d ,  sup ra ,  a t  8 4 2 ,  t h a t  Booth d i d  n o t  

mandate  r e t r o a c t i v e  a p p l i c a t i o n  t o  cases where no  o b j e c t i o n s  were 

posed a g a i n s t  t h e  a d m i s s i o n  of v i c t i m  impact e v i d e n c e .  Thus ,  D e -  

f e n d a n t ' s  c la im i s  p r o c e d u r a l l y  b a r r e d ,  and d o e s  n o t  meet t h e  

" c a u s e  and p r e j u d i c e "  test of Wainwr igh t  v .  S y k e s ,  4 3 3  U . S .  72 

( 1 9 7 9 ) .  

On t h e  merits,  D e f e n d a n t  h a s  c l e a r l y  m i s i n t e r p r e t e d  

Booth ,  i n  a n  i n a p p r o p r i a t e ,  i n a p p l i c a b l e ,  and completely o v e r -  

b r o a d  manner ,  t o  t h e  f a c t u a l  c i r c u m s t a n c e s  of this case. The 

Booth d e c i s o n  res ted o n  a Maryland law, manda t ing  t h a t  v i c t i m  

impact i n f o r m a t i o n  be c o n t a i n e d  i n  PSI reports ,  and  b e  c o n s i d e r e d  

by  a s e n t e n c i n g  cour t  and j u r y .  Booth, 9 6  L I E d . 2 d ,  s u p r a ,  a t  

4 4 5 - 4 4 6 ;  4 4 6 ,  n .  2 ;  see also, S t a t e  v .  Pos t ,  513 NE 2nd 754, 757- 

958,  n .  1 (Ohio  1 9 8 7 ) ;  S t a t e  v. B e l l ,  3 6 0  SE 2d 7 0 6 ,  7 1 3 ,  n .  4 

( S .  Car. 1 9 8 7 ) .  I n  i t s  r e v i e w  o f  t h e  F l o r i d a  Supreme Court man- 

d a t e d  t h a t  t h e  i n t r o d u c t i o n  of v i c t i m  impact e v i d e n c e ,  as  an  

a g g r a v a t i n g  c i r c u m s t a n c e  i n  a d e a t h  case, was i n v a l i d .  Grossman,  

a t  842 .  N o  s u c h  e v i d e n c e  was a d m i t t e d  a t  t r i a l ,  or s e n t e n c i n g ,  

for  s u c h  p u r p o s e  h e r e i n .  F u r t h e r m o r e ,  t h e  Booth  d e c i s i o n  was 

b a s e d  on  c o n s i d e r a b l y  d e t a i l e d  e v i d e n c e  o f  t h e  d i f f i c u l t y  t h a t  

t h e  v i c t i m ' s  c h i l d r e n  had i n  c o p i n g  w i t h  t h e i r  p a r e n t s '  m u r d e r ,  

i n c l u d i n g  economic  loss and p s y c h o l o g i c a l  s e r v i c e s .  Booth ,  96 

L.Ed.2dr a t  4 4 5 - 4 4 6 ;  Sta t e  v .  Ghen t ,  739  So.2d 1 2 5 0 ,  1 2 7 1  (Cal. 

1987)  ( e n  b a n c ) .  The r e c o r d  c l e a r l y  d o e s  n o t  c o n t a i n  s u c h  

r e f e r e n c e s  h e r e i n .  

D e f e n d a n t ' s  o b j e c t i o n s  t o  t h e  S t a t e ' s  r e f e r e n c e ,  i n  

v o i r  d i r e  of j u r o r  R e i l l y ,  is  t r u l y  f r i v o l o u s .  Such  v o i r  d i r e  

had n o t h i n g  w h a t s o e v e r  t o  d o  w i t h  a g g r a v a t i n g  c i r c u m s t a n c e s  a t  

s e n t e n c i n g .  Booth.  Moreover ,  t h e  S t a t e  p r o t e c t e d  D e f e n d a n t ' s  
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r i g h t s ,  by v o i c i n g  c o n c e r n  o v e r  t h e  impact of R e i l l y ' s  knowledge 

of t h e  Campane l l a  f a m i l y  name, on R e i l l y ' s  a b i l i t y  t o  be a f a i r  

and  impar t i a l  j u r o r  ( R  1562-1566) .  T h i s  c o n c e r n  was echoed  by 

d e f e n s e  c o u n s e l ,  ( R  1535-1597) , u l t i m a t e l y  r e s u l t i n g  i n  R e i l l y ' s  

r emova l  from t h e  j u r y  ( R  149-1620) .  The S t a t e ' s  express c o n c e r n  

o v e r  t h e  poss ib le  i n f l u e n c e  t h i s  knowledge would have  o n  t h e  

jury, f u r t h e r e d  d e f e n d a n t ' s  r i g h t s  under  Booth .  

S i m i l a r l y ,  D e f e n d a n t ' s  r e f e r e n c e  t o  t h e  S t a t e ' s  p r e l i -  

m i n a r y  w i t n e s s e s ,  ( R  47-76) I and  s u b s e q u e n t  comments o n  s u c h  e v i -  

d e n c e  d u r i n g  c l o s i n g  a r g u m e n t ,  ( R  1244-1245, 1250)  is s p e c i o u s .  

Such  t e s t i m o n y  and a r g u m e n t s  were d i r e c t e d  towards e s t a b l i s h i n g  

t h e  time and n a t u r e  of t h e  v i c t i m ' s  d i s a p p e a r a n c e ,  as  well  a s  

i d e n t i f i c a t i o n  o f  h i s  c a r ,  h i s  s h i r t  and t h e  v i c t i m  h i m s e l f .  The 

c o n t e x t  of t h e s e  w i t n e s s e l s  c o n n e c t i o n  t o  t h e  v i c t i m ,  a s  

employees  c l e a r l y  d i d  n o t  c o n s t i t u t e  improper r e l i a n c e  o n  v i c t i m  

impact. Booth.  F u r t h e r m o r e ,  Ms. Lampert's b r i e f  t e s t i m o n y  t h a t ,  

upon v i e w i n g  t h e  body when shown by Dea ton ,  s h e  hoped t h e  v i c t i m  

had n o  f a m i l y ,  (R 460-462) ,  d i d  n o t  c o n s t i t u t e  d e t a i l e d  e v i d e n c e  

of t h e  impact of C a m p a n e l l a ' s  d e a t h  o n  his f a m i l y .  Booth .  The 

p r o s e c u t o r ' s  r e f e r e n c e  t o  t h e  v i c t i m ' s  d a i l y  p l a c i n g  of those 

phone  c a l l s  t o  h i s  f a m i l y ,  (R 1244-1246) was d i r e c t e d  t o w a r d s  de-  

f e n s e  c o n t e n t i o n s  t h a t  t h e  v i c t i m  had u n f o r e s e e a b l y  v o l u n t a r i l y  

accompanied  Deaton  and Hall t o  T e n n e s s e e ,  w i t h o u t  t e l l i n g  any-  

o n e .  (R 1244-1245) .  Whi t e  v .  S t a t e ,  377 So.2d 1149 (Fla. 1 9 7 5 ) .  

1 9 7 5 ) .  This e v i d e n c e  and  comments,  s i m p l y  d i d  n o t  p r e j u d i c e  

Dea ton ,  u n d e r  Boo th ,  and does n o t  e v e n  a p p r o a c h  t h e  n a t u r e  of 

comments h e l d  t o  be r e v e r s i b l e  u n d e r  Booth - Booth ,  s u p r a :  

P a t t e r s o n  v.  S t a t e ,  513 So.2d 1257 ( F l a .  1 9 8 7 )  ( t e s t i m o n y  of 

v i c t i m ' s  n i e c e ,  c o n c e r n i n g  impact of v i c t i m ' s  c h i l d r e n ,  and 

comment on  a p p r o p r i a t e n e s s  of d e a t h  p e n a l t y ,  n o t e d  a s  p r o b a b l e  

Booth e r ro r ,  i n  d i c t a ) .  

The r e f e r e n c e  by t h e  v i c t i m ' s  f a t h e r ,  o n  t h e  appro- 

p r i a t e n e s s  of t h e  d e a t h  p e n a l t y ,  i n  t h e  P S I  Report, see Report ,  

a t  4 ,  d o e s  n o t  mandate  Booth  r e l i e f .  I n  S c u l l  v .  S t a t e ,  13 

F.L.W.  5 4 5 ,  547-548 (F la . ,  September  8 ,  1988)  , t h e  F l o r i d a  

- 
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Supreme C o u r t  re jec ted  t h e  c la im t h a t  t h e  p r e s e n c e  of a v i c t i m  

s t a t e m e n t ,  c o n t a i n e d  i n  a PSI  report  i n  a c a p i t a l  case,  n e c e s s i -  

t a t e d  r e v e r s a l  u n d e r  Booth.  The Court n o t e d  t h e  lack of o b j e c -  

t i ons  t o  t h e  s t a t e m e n t ,  and t h e  f a c t  t h a t  t h e r e  was no  showing 

t h a t  t h e  t r i a l  court  a f f i r m a t i v e l y  u s e d  t h e  s t a t e m e n t s  of t o r m e n t  

and impact o n  t h e  f a m i l y ,  i n  h i s  d e a t h  s e n t e n c e  order or f a c t u a l  

f i n d i n g s .  S c u l l ,  13  F.L.W., supra,  a t  547-548. S i m i l a r l y  

h e r e i n ,  t h e r e  i s  n o  e v i d e n c e  t h a t  t h e  v i c t i m ' s  f a t h e r ' s  

g e n e r a l i z e d  s t a t e m e n t ,  was u s e d  a s  a pa r t  o f  t h e  t r i a l  c o u r t ' s  

s e n t e n c i n g  order ,  or was c o n s i d e r e d  a s  e v i d e n c e  of a g g r a v a t i o n  i n  

s u c h  order .  S c u l l ,  a t  548. As i n  S c u l l ,  t h e  mere p r e s e n c e  of 

v i c t i m  impact s t a t e m e n t s ,  t h a t  a c o u r t  may see,  b u t  does n o t  u s e  

or c o n s i d e r  i n  h i s  s e n t e n c e ,  is n o t  Booth e r ro r .  The t r i a l  c o u r t  

c a n n o t  be f a u l t e d  f o r  f a i l i n g  t o  " e x c i s e "  s u c h  a s t a t e m e n t  f rom 

t h e  PSI; t h e  mere f a c t  o f  " e x p o s u r e "  t o  s u c h  s t a t e m e n t s ,  w i t h i n  a 

PSI, which i s  n o t  u n u s u a l  i n  F l o r i d a  d e a t h  cases ,  does n o t  con-  

s t i t u t e  r e v e r s i b l e  e r ror .  S c u l l ,  a t  547-548; Grossman,  5 2 5  

So.2d, a t  842-843, n .  6 .  

T h e r e  is c l e a r l y  n o  q u e s t i o n  t h a t ,  a b s e n t  s u c h  a s t a t e -  

ment  a s  r e f e r r e d  t o  by D e f e n d a n t ,  t h e  t r i a l  c o u r t  would have  

imposed a d e a t h  s e n t e n c e .  Grossman,  ( a t  845-846) .  The c o u r t ,  

and n o t  t h e  j u r y ,  r e v i e w e d  t h e  v i c t i m  impact s t a t e m e n t ,  from t h e  

v i c t i m ' s  f a t h e r .  Grossman,  a t  845.  The w r i t t e n  f a c t u a l  f i n d i n g ,  

show no  " h i n t  of r e l i a n c e "  o n  s u c h  a s t a t e m e n t .  S e n t e n c e  o r d e r ,  

J u n e  1 4 ,  1 9 8 4 ,  a t  1 - 4 ;  Grossman,  a t  845-846; 846 ,  n .  9 .  I n  l i g h t  

o f  t h e  overwhelming  b a l a n c e  o f  a g g r a v a t i n g  and m i t i g a t i n g  c i r cum-  

s t a n c e s ,  i n  f a v o r  of d e a t h ,  and  t h e  j u r y ' s  d e a t h  recommendat ion ,  

( R  1 4 0 8 ) ,  any  Booth e r ror  was h a r m l e s s .  Grossman,  a t  846;  H i l l  

v .  T h i q p e n ,  667 F.Supp. 314 ,  3 3 8  (ND Miss. 1987)  ( r e v e r s e d  on 

o t h e r  g r o u n d s ) ;  P o s t ,  513 NE 2d, s u p a ,  a t  759;  Darden v. 

S . C t .  - , 9 1  L.Ed.2d 144  ( 1 9 8 6 ) .  Wainwr iqh t ,  477 U . S .  -' - 
Defendan t  h a s  a d d i t i o n a l l y  a r g u e d  t h a t  appe l la te  

counsel was i n e f f e c t i v e ,  f o r  f a i l i n g  t o  ra i se  a Booth  i s s u e ,  

w h i l e  a t  t h e  same time u r g i n g  t h i s  C o u r t  t o  v i e w  Booth a s  a W i t t  

" change  i n  t h e  l a w " ,  p e r m i t t i n g  c o l l a t e r a l  r e l i e f .  P e t i t i o n  for  
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Habeas Cozpus ,  a t  p. 38 ,  n .  3 .  T h i s  is i n h e r e n t l y  i n c o n s i s -  

t e n t .  C l e a r l y ,  D e a t o n ' s  a p p e l l a t e  counsel c a n n o t  b e  f a u l t e d ,  f o r  

any  f a i l u r e  t o  b e  c l a i r v o y a n t ,  and  f o r e s e e  t h e  d e c i s i o n  i n  B o o t h ,  

or S c u l l ,  s u p r a ,  i n  1985-1986. S p a z i a n o  v.  S t a t e ,  489 So.2d 720, 

7 2 1  ( F l a .  1986): E l l e d q e  v.  Duqger ,  823 F.2d 1439, 1443 ( 1 1 t h  

C i r .  1987); S u l l i v a n  v .  W a i n w r i g h t ,  6 9 5  F.2d 1306, 1309 ( 1 1 t h  

C i r .  1983). 

F u r t h e r m o r e ,  a p p e l l a t e  c o u n s e l  c o u l d  r e a s o n a b l y  have  

b e l i e v e d  t h a t  any  s u c h  Booth claim had n o  s u b s t a n t i v e  meri t ,  

B e r t o l o t t i  v .  Duqger ,  514 So.2d 1 0 9 5 ,  1096 ( F l a .  1987) e v e n  as  

a l l e g e d  f u n d a m e n t a l  e r ror .  S t a n o  v .  Dugger ,  13 F.L.W. 342 (F la .  

1 6 ,  1988); R u f f i n  v.  Wainwr iqh t ,  461 So.2d 1 0 9 ,  111 (F la .  

1984). The lack  of p r e s e r v a t i o n  of t h e  i s s u e ,  f u r t h e r  w a r r a n t s  

r e j e c t i o n  o f  D e a t o n ' s  c la im of i n e f f e c t i v e  c o u n s e l .  Be r to lo t t i  

s u p r a :  R o u t l y  v .  W a i n w r i q h t ,  502 So.2d 9 0 1 ,  903 (F la .  1987); 

D a v i s  v .  Wainwr iqh t ,  498 So.2d 857, 859 (F la .  1986); R u f f i n  

s u p r a ,  F i n a l l y ,  D e f e n d a n t ' s  a t tempt  t o  a s se r t  Booth e r ro r ,  i n  

t h e  c o n t e x t  of u s i n g  h a b e a s  c o r p u s  a s  a v e h i c l e  for a de  f ac to  

second  d i r e c t  appeal,  s h o u l d  be rejected.  M a r t i n  v .  Wainwr igh t ,  

497 So.2d 872, 874 (Fla. 1986); S t e i n h o r s t  v .  Wainwr igh t ,  477 

So.2d 537, 539 (Fla. 1985); J o h n s o n  v .  W a i n w r i q h t ,  463 So.2d 207,  

210 ( F l a .  1 9 8 5 ) .  

CLAIM V I I I  

THE J U R Y  WAS NOT MISLED AND MISIN- 
FORMED AS TO THE ALTERNATIVES TO A 
SENTENCE O F  DEATH. 

D e f e n d a n t  a r g u e s  t h a t  t h e  j u r y  s h o u l d  h a v e  been  

i n s t r u c t e d  t h a t  c o n s e c u t i v e  l i f e  s e n t e n c e s  c o u l d  have  been  

imposed for t h e  murder  and  armed r o b b e r y  c o n v i c t i o n s .  However, 

a s  D e f e n d a n t  p r o p e r l y  n o t e s ,  t h i s  i s s u e  i s  p r o c e d u r a l l y  barred 

and s h o u l d  n o t  b e  c o n s i d e r e d  by t h i s  C o u r t ,  B l a n c o  v.  Wainwr igh t ,  

507  So.2d 1377,  1380 (F la .  1987). Mills v .  Mary land ,  1 0 8  S.Ct. 

1860  (1988) and C a l d w e l l  v ,  Miss i ss ippi ,  1 0 5  S .Ct .  2633 (1985)  

a r e  n o t  on  p o i n t  and d o  n o t  r e s u l t  i n  t h e  i n s t a n t  claim repre- 

s e n t i n g  a s i g n i f i c a n t  c h a n g e  i n  t h e  law. The i s s u e  s h o u l d  have  
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b e e n  r a i s e d  on  d i r e c t  appeal. 

Appellate c o u n s e l ,  however ,  was n o t  i n e f f e c t i v e  f o r  

f a i l i n g  t o  r a i se  t h i s  i s s u e .  

c o u n s e l  a t  t h e  t r i a l  c o u r t  l e v e l  e v e n  though  t h e  court  spec i f i -  

N o  o b j e c t i o n  was r a i s e d  by t r i a l  

c a l l y  i n q u i r e d  a s  t o  o b j e c t i o n s  t o  t h e  c o n v i c t i o n s  ( T  1 4 0 6 ) ,  

c o n s e q u e n t l y ,  t h i s  i s s u e  had n o t  b e e n  p r e s e r v e d  for  appel la te  

r ev iew.  

of d e a t h ,  B e r t o l o t t i  v .  Duqqer ,  514 So.2d 1095 ,  1096-7 (F la .  

1987)  T h i s  i s s u e  is p r o p e r l y  r a i s e d  on  a 3.850 mot ion .  

T h i s  g e n e r a l  r e q u i r e m e n t  is  a p p l i e d  e q u a l l y  t o  s e n t e n c e s  

However, s h o u l d  t h i s  C o u r t  c h o o s e  t o  e n t e r t a i n  t h e  

i n s t a n t  i s s u e ,  n o  error  is  a p p a r e n t .  The j u r y  was properly 

i n s t r u c t e d  a c c o r d i n g  t o  t h e  law i n  e x i s t e n c e  a t  t h e  t i m e  of 

t r i a l .  I n  1 9 8 4 ,  F l a . R . C r i m .  P. 3.390 (a) p r o v i d e d  t h a t  

The p r e s i d i n g  j u d g e  s h a l l  c h a r g e  t h e  
jury o n l y  upon t h e  law of t h e  case a t  
t h e  c o n c l u s i o n  of argument  of c o u n s e l  
and  upon r e q u e s t  of e i t h e r  t h e  S t a t e  or 
t h e  D e f e n d a n t  t h e  j u d g e  s h a l l  i n c l u d e  
i n  s a i d  c h a r g e  t h e  maximum - and minimum 
s e n t e n c e s  w h i c h  may b e  imposed.  
( e m p h a s i s  a d d e d ) .  

C l e a r l y ,  t h e  j u d g e  was a u t h o r i z e d  t o  i n s t r u c t  t h e  j u r y  so l e ly  a s  

t o  law and n o t  a s  t o  any  s e n t e n c i n g  aspects.  S e n t e n c i n g  i s  w i t h -  

i n  t h e  c o u r t ' s  p r o v i n c e ,  n o t  t h e  j u r y ' s .  

The sole  e x c e p t i o n  was a n  i n s t r u c t i o n  as  t o  t h e  maximum 

and  mimimum s e n t e n c e s  for t h e  crimes c h a r g e d  upon r e q u e s t  of 

c o u n s e l .  However, a s  e a r l y  a s  1 9 8 2 ,  t h i s  c o u r t  r e c o g n i z e d  t h a t  

e v e n  s u c h  a min ima l  s e n t e n c i n g  i n s t r u c t i o n  was ill a d v i s e d .  I n  

I n  re  Amendment t o  R u l e s  t o  C r i m i n a l  P r o c e d u r e  - 3.390 (a )  , 416 
So.2d 1 1 2 6  ( F l a .  1 9 8 2 ) ,  a n  emergency  r u l e  was s o u g h t  t o  e l i m i n a t e  

s a i d  p r o v i s i o n  from t h e  r u l e .  B e l i e v i n g  i t  t o  b e  a non-emergency 

t h e  c o u r t  r e f u s e d  t o  amend t h e  ru l e  u n t i l  r e g u l a r  c y c l e  i n  

1984.6 J u s t i c e  Alde rman ' s  d i s s e n t  s u c c i n c t l y  e x p l a i n e d  t h e  

problems b e h i n d  t h e  j u r y  b e i n g  a d v i s e d  a s  t o  s e n t e n c e :  

The r e s o l u t i o n  of t h e  E x e c u t i v e  
C o u n s e l  of t h e  C o n f e r e n c e  of c i r c u i t  
J u d g e s  s t a t e s  c o g e n t  reasons f o r  e l i -  
m i n a t i n g  t h i s  p o r t i o n  of ru le  3.390 

The F lor ida  Bar Re :  Amendment t o  R u l e s  - C r i m i n a l  P r o c e d u r e ,  
462 So.2d 386 (F la .  1 9 8 4 ) .  
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( a ) .  I t  e x p l a i n s  t h a t  t h e  p e n a l t y  is 
i r r e l e v a n t  t o  t h e  j u r y ' s  sole r e s p o n -  
s i b i l i t y  of d e t e r m i n i n g  a d e f e n d a n t ' s  
g u i l t  or  i n n o c e n c e ,  t h a t  t h e  j u r y  can -  
n o t  be p r i v y  t o  t h e  myr i ad  factors  
which  must  b e  c o n s i d e r e d  in s e n t e n c i n g ,  
and  t h a t  t h e  cou r t ' s  a d v i s i n g  t h e  j u r y  
of t h e  p o s s i b l e  p e n a l t y  is w h o l l y  
i n c o n s i s t e n t  w i t h  t h e  j u r y ' s  r e s p o n -  
s i b i l i t y  t o  d i s r e g a r d  t h e  c o n s e q u e n c e s  
of i t s  v e d i c t  and t e n d s  t o  e n c o u r a g e  a 
deplorable  phenomenon which h a s  come t o  
be r e f e r r e d  t o  a s  a " j u r y  p a r d o n . "  

- I d .  a t  1 1 2 6  

C l e a r l y ,  u n d e r  t h e  r u l e s  of p r o c e d u r e  e x i s t i n g  a t  t h e  

t i m e  o f  t h e  crime t h e  j u r y  c o u l d  n o t  be i n s t r u c t e d  a s  t o  c o n s e c u -  

t i v e  versus c o n c u r r e n t  s e n t e n c e s ,  s o l e l y  maximum and minimum 

s e n t e n c e s ,  s i n c e  t h a t  time t h i s  C o u r t  h a s  e v e n  f u r t h e r  res t r ic ted  

j u r y  i n s t r u c t i o n  on  s e n t e n c i n g .  Today ' s  i n s t r u c t i o n  reads:  

The p r e s i d i n g  j u d g e  s h a l l  c h a r g e  t h e  
j u r y  o n l y  upon t h e  law of t h e  case a t  
t h e  c o n c l u s i o n  of a rgumen t  of coun-  
s e l .  Except i n  c a p i t a l  cases, t h e  
j u d g e  s h a l l  n o t  i n s t r u c t  t h e  j u r y  o n  
t h e  s e n t e n c e  which may b e  imposed f o r  
t h e  o f f e n s e  f o r  which  t h e  a c c u s e d  is on  
t r i a l .  

C o n s e q u e n t l y ,  a s suming  a r g u e n d o  of a r e v e r s a l  o n  t h e  i s s u e ,  upon 

r e s e n t e n c i n g  t h e  j u r y  would r e c e i v e  no i n s t r u c t i o n  a t  a l l  a s  t o  

t h e  possible  armed r o b b e r y  p e n a l t i e s .  A r e v e r s a l  for r e s e n t e n c -  

i n g  would be f u t i l e .  

F u r t h e r ,  t h e r e  is no  r e a s o n  t o  b e l i e v e  t h a t  t h e  lack of 

a n  i n s t r u c t i o n  o n  c o n c u r r e n t  v e r s u s  c o n s e c u t i v e  s e n t e n c e s  l e f t  

t h e  j u r y  w i t h  t h e  impression t h a t  solely c o n c u r r e n t  s e n t e n c e s  

c o u l d  b e  r e ~ e i v e d . ~  I t  is e q u a l l y  a s  l i k e l y  t h a t  t h e  j u r y  was 

l e f t  w i t h  t h e  i m p r e s s i o n  t h a t  c o n s e c u t i v e  s e n t e n c e s  c o u l d  be re- 

c e i v e d ,  in f a c t  more l i k e l y .  A r e a s o n a b l e  j u r o r  would have  most 

p r o b a b l y  c o n c l u d e d  t h a t  d e f e n d a n t  would have  needed  t o  s e r v e  t i m e  

on  b o t h  h i s  s e n t e n c e s  o t h e r w i s e  why s e n t e n c e  d e f e n d a n t  f o r  b o t h  

crimes? 

L a s t l y ,  t h e  s e n t e n c i n g  h e a r i n g  on t h e  murder  c h a r g e  was 

g r e a t l y  removed f rom t h e  d e c i s i o n  a s  t o  g u i l t  or i n n o c e n c e  on  t h e  

' 
w a r r a n t e d ,  S u l l i v a n  v.  S t a t e ,  3 0 3  So.2d 632  (F la .  1 9 7 4 ) .  

T h i s  is  mere s p e c u l a t i o n  upon which  a r e v e r s a l  i s  n e v e r  
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robbery charge.  I t  o c c u r r e d  f i v e  days later, i n v o l v e d  s o l e l y  t h e  

murder as well as d i f f e r e n t  i n s t r u c t i o n s .  A t  t h e  t i m e  of t h e  

a d v i s o r y  d e a t h  s e n t e n c e  t h e  J u r o r s '  m i n d s  were f i x e d  upon t h e  

aggravating and m i t i g a t i n g  factors, n o t  upon t h e  remote s e n t e n c -  

i n g  i n s t r u c t i o n s  g i v e n  a t  t h e  g u i l t / i n n o c e n c e  p h a s e .  
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I .  

As to the proposed instruction being given during the 

life/death sentencing phase, the focus during this phase must be 

on the Defendant and his blame-worthiness for the act of murder, 

Booth v. Maryland, 96 L.Ed.2d 440, 449 (1987). An instruction as 

to sentencing would s h i f t  t h e  focus away from Defendant and his 

personal responsibility for his act and run contrary to the 

purpose behind capital sentencing. In effect, Defendant is 

herein requesting that the j u r y  be instructed to the possibility 

of a jury pardon - to sentence Defendant to less than what his 
culpability requires (death) based upon t h e  possibility of an 

extended life sentence (consecutive sentences for the murder and 

robbery) .  This is clearly improper. The intent behind 

Fla.R.Crim, P .  3.390 (a) in allowing for instructions on 

sentencing in capital cases is to allow instructions as to the 

appropriate weighing of aggravating versus mitigating factors and 

not on non-substantive sentencing issues. 

Lastly, at the time of the commission of the crime as 

well as during Defendant's trial State v. Hegstrom, 401 So.2d 

1343 (Fla. 1981) was the law in Florida. As such, the instant 

Defendant could be convicted of the underlying robbery to the 

felony murder b u t  n o t  sentenced for same. (The law did not 

change until 1985 when State v.  Enmund, 4 7 6  So.2d 165 ( F l a .  1985) 

overruled Heqstrom, supra), Clearly, a s  the instant Defendant 

could n o t  have been sentenced for the underlying robbery a t  all 

such a consecutive sentencing instruction would have been 

meaningless. See Deaton, supra, at 1279 which states solely that 

Defendant received a sentence of death even though the jury's 

verdict indicated guilt on t h e  underlying robbery (T 1370); 

Deaton, supra, at 1281. 
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CLAIM I X  

APPLICATION OF "HEINOUS, ATROCIOUS AND 
CRUEL;" AGGRAVATING FACTOR, WAS CONSTI- 
TUTIONALLY APPLIED, I N  DEATON'S CASE, 

D e f e n d a n t  a l l e g e s  t h a t  t h e  a b s e n c e  of any  e v i d e n c e  t h a t  

t h e  t r i a l  court, or t h i s  C o u r t  i n  i t s  review, a p p l i e d  a n  

appropriate  l i m i t i n g  c o n s t r u c t i o n  o f  t h e  a g g r a v a t i n g  c i r c u m s t a n c e  

of " h e i n o u s ,  a t r o c i o u s  and c rue l "  ( h e r e a f t e r  "hac")  , v i o l a t e d  h i s  

E i g h t h  Amendment r i g h t s ,  u n d e r  Maynard v .  C a r t w r i q h t ,  4 6 8  

U.S. - , 108  S .Ct .  1853, 1 0 0  L.Ed.2d 3 7 2  ( 1 9 8 8 ) .  As w i t h  o t h e r  

s e n t e n c i n g  claims, t h i s  a l l e g a t i o n  lacks p r o c e d u r a l  and  s u b s t a n -  

t i v e  merit .  

D e f e n d a n t  s u g g e s t s  t h a t  r e v i e w  o f  t h e  " h a r "  f ac to r ,  by 

t h i s  C o u r t  o n  d i r e c t  appeal,  Dea ton ,  480 So .2d ,  a t  1282-1243, 

mus t  now b e  r e v i s i t e d ,  i n  l i g h t  of Maynard, s u p r a .  Maynard 

c a n n o t  be c h a r a c t e r i z e d  a s  new law, now c o g n i z a b l e  c o l l a t e r a l l y ,  

unde r  W i t t  v .  S t a t e ,  387 So.2d 522 (F la .  1 9 8 0 ) .  The g e n e s i s  of 

t h e  Maynard claim, based on t h e  e x p r e s s  l a n g u a g e  of t h e  U n i t e d  

S t a t e s  Supreme C o u r t ' s  o p i n i o n  t h e r e i n ,  a r i s e s  f rom Godf rey  v .  

G e o r g i a ,  4 4 6  U.S. 4 2 0  (1980), and t h e  b a s i c  promise of Furman v .  

Georqia, 408 U.S. 238 ( 1 9 7 2 ) ,  i n v o l v i n g  t h e  r e q u i r e m e n t  t h a t  t h e  

d e a t h  p e n a l t y  a c c u r a t e l y  c h a l l e n g e d  t h e  d i s c r e t i o n  of j u r o r s  and 

j u d g e s  i n  d e t e r m i n i n g  t h o s e  cases where a c o n v i c t e d  m u r d e r e r  

s h o u l d  r e c e i v e  t h e  d e a t h  p e n a l t y .  Maynard, 1 0 0  L.Ed.2d, supra,  

a t  381-382. T h i s  c h a l l e n g e ,  t o  t h e  h a c  f a c t o r  a s  c o n s t i t u t i o n -  

a l l y  vague  and /o r  o v e r b r o a d ,  was a l so  t h e  s u b j e c t  o f  t h e  U n i t e d  

S t a t e s  Supreme C o u r t ' s  o p i n i o n ,  d e t e r m i n i n g  t h e  c o n s t i t u t i o n a l i t y  

of F l o r i d a ' s  d e a t h  p e n a l t y  s t a t u t e ,  i n  P r o f f i t  v .  F l o r i d a ,  4 2 8  

U . S .  242,  254-256 ( 1 9 7 6 ) .  S i n c e  t h i s  c la im,  u n d e r  s u c h  c i r cum-  

s t a n c e s  was c l e a r l y  a v a i l a b l e  a t  t i m e  of t r i a l  and /o r  d i r e c t  

appeal,  and  was n o t  r a i s e d  t h e r e i n ,  t h i s  c la im is n o t  c o g n i z a b l e  

i n  t h i s  h a b e a s  p r o c e e d i n g .  C l a r k  v .  Dugqer ,  1 3  F.L.W. 548 ,  549 

(F la .  September  8 ,  1 9 8 9 8 ) ;  Smi th  v.  Murray ,  U . S .  ( 1 9 8 6 ) ;  W i t t ,  

s u p r a .  

Assuming t h i s  c la im is c o g n i z a b l e ,  t h e  Maynard d e c i s i o n  

is f u n d a m e n t l y  d i s t i n g u i s h a b l e ,  from t h i s  case,  and o t h e r  F l o r i d a  
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d e a t h  p e n a l t y  cases on t h e  i s s u e .  The Maynard case c o n c e r n e d  

c o n s t r u c t i o n  o f  t h e  'lhac'' a g g r a v a t i n g  c i r c u m s t a n c e ,  by Oklahoma, 

appe l l a t e  c o u r t s ,  t h a t  d i f f e r s  s u b s t a n t i a l l y  f rom F l o r i d a  c o u r t s ,  

f a c i a l l y  and is  a p p l i e d  i n  t h i s  case. The c o u r t  i n  Maynard n o t e d  

t h a t  Oklahoma appel la te  c o u r t s ,  had  n o t  adopted a " l i m i t i n g  

c o n s t r u c t i o n "  o f  t h e  ''hat'' c i r c u m s t a n c e ,  h a v i n g  m e r e l y  r ev iewed  

t h e  f a c t s ,  and d e c i d i n g  whe the r  t h e  fac t s  s u p p o r t e d  a n  h a c  f i n d -  

i n g .  Maynard, L O O  L.Ed.2d, a t  381-382. The Maynard d e c i s i o n  

found t h i s  t o  b e  a s imilar  d e f e c t  t o  t h e  o n e  i n  t h e  G e o r g i a  "hat" 

factor r e v i e w e d  i n  G o d f r e y ,  s u p r a .  Id.. In t h i s  a n a l y s i s ,  t h e  

c o u r t  d i d  n o t  o v e r r u l e  i t s  r e v i e w  of t h e  c o n s t i t u t i o n a l i t y  of 

"hac"  i n  P r o f f i t t ,  s u p r a ;  i n  f a c t ,  i t  f a v o r a b l y  compared 

P r o f f i t t ,  t o  G o d f r e y ,  and  Maynard, by i m p l i c i t l y  n o t i n g  a 

d i s t i n c t i o n ,  be tween  P r o f f i t t  and  Godf rey .  Maynard, a t  381. I n  

P r o f f i t t ,  t h e  U n i t e d  S t a t e s  Supreme C o u r t  s p e c i f i c a l l y  h e l d  t h a t  

( u n l i k e  t h e  Oklahoma c o u r t s  i n  Maynard, t h e  F l o r i d a  s t a t u t o r y  

a g g r a v a t i n g  c i r c u m s t a n c e  of h a c ,  was n o t  u n c o n s t i t u t i o n a l l y  o v e r -  

broad or v a g u e ,  b e c a u s e  of t h e  s p e c i f i c  l i m i t i n g  c o n s t r u c t i o n ,  

imposed by F l o r i d a  c o u r t s  o n  t h i s  f a c t o r .  P r o f f i t t ,  442 U . S .  a t  

255-256, c i t i n q  S t a t e  v .  Dixon,  283 So.2d 1, 9 (Fla. 1972)  ( " h a c "  

is  l i m i t e d  t o  t h o s e  crimes c l e a r l y  apa r t  from t h e  norm, t h a t  are  

" c o n s c i e n c e l e s s "  "pitiless," and " u n n e c e s s a r i l y  t o r t u r o u s  t o  t h e  

v i c t i m " ) .  S i n c e  t h e  d e f e c t  i n  Maynard, is n o t  t h u s  s h a r e d  i n  

F l o r i d a ,  P r o f f i t t ,  D e f e n d a n t ' s  claim l a c k s  merit.  

I t  is a b u n d a n t l y  c lear  t h a t ,  c o n t r a r y  t o  d e f e n d a n t ' s  

c h a r a c t e r i z a t i o n s ,  t h e  t r i a l  c o u r t  and  t h i s  C o u r t  d i d  a p p l y  a n  

appropriate  l i m i t i n g  i n s t r u c t i o n ,  upon t h e  h a c  a g g r a v a t i n g  c i r -  

cums tance .  As n o t e d  and  approved  by t h i s  C o u r t ,  t h e  t r i a l  c o u r t ,  

i n  f i n d i n g  t h a t  D e a t o n ' s  murder  of S a n t i  Campane l l a  was r lhac, l '  

c o n c l u d e d  t h a t  u n d e r  t h e  f a c t s ,  " t h i s  crime was e s p e c i a l l y  

c o n s c i e n c e l e s ,  p i t i l e s s  and u n n e s s a r i l y  t o r t u r o u s . "  Dea ton ,  480 

So.2d a t  1 2 8 2 .  F u r t h e r ,  t h i s  Cour t ' s  c i t a t i o n  o f  s u p p o r t i n g  

d e c i s i o n s ,  i n  a p p r o v i n g  t h e  t r i a l  cou r t ' s  h a c  f i n d i n g ,  i n c l u d e d  a 

d e c i s i o n ,  q u o t i n g  t h e  Dixon l i m i t i n g  c o n s t r u c t i o n .  D e a t o n ,  480  

So.2d, a t  1283;  C l a r k  v .  S t a t e ,  4 4 3  So.2d 973 ,  977 ( F l a .  1 9 8 3 ) .  
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T h e r e f o r e ,  it is c l e a r  t h a t  both t h e  t r i a l  cour t  and this Court, 

need n o t  r e - e x a m i n e  its r e v i e w  of this f i n d i n g ,  when the i n i t i a l  

rev iew of s a i d  c o u r t s ,  was appropriate .  
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CLAIM X 

DEFENDANT'S DEATH SENTENCE DOES NOT 
REST UPON AN UNCONSTITUTIONAL AUTO- 
MATIC AGGRAVATING CIRCUMSTANCE. 

A g a i n ,  t h i s  i s s u e  is p r o c e d u r a l l y  b a r r e d  from r e v i e w  by 

t h i s  C o u r t ,  B l a n c o ,  supra. S a i d  a rgumen t  d o e s  n o t  r e p r e s e n t  a 

c h a n g e  i n  law, b u t  i n s t e a d  is b a s e d  on  t h e  " n a r r o w i n g "  i s s u e  pre- 

s e n t e d  i n  Z a n t  v.  S t e p h e n s ,  4 6 2  

a l l y ,  appe l l a t e  c o u n s e l  was n o t  

t h e  i s s u e  o n  appeal a s  t r i a l  COI 

U.S .  862, 877 (1983). A d d i t i o n -  

i n e f f e c t i v e  f o r  f a i l i n g  t o  r a i se  

n s e l  d i d  n o t  p r e s e r v e  i t .  T h i s  

r e q u i r e m e n t  app l i e s  e q u a l l y  t o  s e n t e n c e s  o f  d e a t h ,  Be r to lo t t i  v .  

Duqqer ,  515 So.2d 1 0 9 5 ,  1096-1097 (F la .  1987). T h i s  issue i s  

p r o p e r l y  r a i s e d  o n  a 3.850 mot ion .  

However, s h o u l d  t h i s  C o u r t  c h o o s e  t o  e n t e r t a i n  t h i s  

i s s u e  n o  error  is  shown. D e f e n d a n t  a r g u e s  t h a t  a s  he was c h a r g e d  

w i t h  p r e m e d i t a t e d  m u r d e r ,  which n e c e s s a r i l y  encompasses  f e l o n y  

m u r d e r ,  t h e  t r i a l  c o u r t ' s  u s i n g  f e l o n y  murder  a s  a n  a g g r a v a t i n g  

c i r c u m s t a n c e  r e s u l t e d  i n  a n  u n c o n s t i t u t i o n a l  a u t o m a t i c  a g g r a v a t -  

i n g  f a c t o r .  D e f e n d a n t  bases h i s  a rgumen t  on  L o w e n f i e l d  v .  

P h e l p s ,  1 F.L.W. Fed. 1230 ( J a n  13, 1 9 8 8 ) .  

I n  Lowenf i e l d  t h e  t es t  f o r  d e t e r m i n i n g  c o n s t i t u t i o n -  

a l i t y ,  where a s i n g l e  a g g r a v a t i n g  c i r c u m s t a n c e  which m e r e l y  

d u p l i c a t e s  a n  e l e m e n t  o f  t h e  u n d e r l y i n g  o f f e n s e  is a r e so r t  t o  

t h e  c a p i t a l  s e n t e n c i n g  scheme i t s e l f :  

To pass  c o n s t i t u t i o n a l  m u s t e r ,  
a c a p i t a l - s e n t e n c i n g  scheme 
must  " g e n u i n e l y  n a r r o w  t h e  c lass  
of persons e l i g i b l e  for t h e  d e a t h  
p e n a l t y  and  must  r e a s o n a b l y  j u s -  
t i f y  t h e  i m p o s i t i o n  of a more 
s e v e r e  s e n t e n c e  o n  t h e  d e f e n d a n t  
compared t o  o t h e r s  found g u i l t y  
of murder . "  

L o w e n f i e l d  a t  1 2 3 4 ,  c i t i n g  Z a n t  v .  

Georgia. 428 U . S .  153 (1976). 
S t e p h e n s ,  4 6 2  U.S. c f .  Greqq V .  

I t  is  w e l l - s e t t l e d  t h a t  t h e  F l o r i d a  c a p i t a l  s e n t e n c i n g  

scheme is  c o n s t i t u t i o n a l .  I n  P r o f f i t t  v .  F lo r ida ,  428  U . S .  242, 

259-260 (1976) t h e  U n i t e d  S t a t e s  Supreme C o u r t  found  F l o r i d a ' s  

c a p i t a l  s y s t e m  assumes " s e n t e n c e s  of d e a t h  w i l l  n o t  be w a n t o n l y  

or f r e a k i s h l y  imposed."  Once d e f e n d a n t  is found  g u i l t y  o f  f i r s t  
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d e g r e e  murder  unde r  t h e  F lo r ida  Scheme, a p p r o v e d  i n  P r o f f i t t  v .  

S t a t e ,  4 2 8  U . S .  242 (1976), t h e  jury p r o c e e d s  t o  d e t e r m i n e  

whe the r  d e a t h  is appropriate .  I t  d o e s  so by we igh ing  a g g r a v a t i n g  

f a c t o r s  a g a i n s t  s t a t u t o r y  m i t i g a t i n g  fac tors  ( c u r r e n t l y  t e n  

a g g r a v a t i n g  and s e v e n  m i t i g a t i n g )  as well a s  numerous n o n - s t a t u -  

t o r y  m i t i g a t i n g  f a c t o r s .  The f a c t o r s  c o n s i d e r e d  a r e  s p e c i f i c a l l y  

t a i l o r e d  t o  t h e  i n d i v i d u a l  c i r c u m s t a n c e s  of e a c h  case,  9921.141,  

F la .  S t a t .  The s e n t e n c i n g  a u t h o r i t y ,  t h e  j u d g e ,  t h e n  r e c e i v e s  

s a i d  recommendat ion  and makes h i s  own d e t e r m i n a t i o n  based upon 

t h e  same pr inc ip les  a s  t h e  a p p r o p r i a t e n e s s  o f  t h e  d e a t h  p e n a l t y  

S921.141 ( 3 ) ,  Fla .  S t a t . .  T h u s l y ,  F l o r i d a ' s  scheme c l e a r l y  and  

g e n u i n e l y  removes t h e  c lass  of p e r s o n s  e l i g i b l e  f o r  t h e  d e a t h  

p e n a l t y .  

D e f e n d a n t  reads L o w e n f i e l d  t o  s t a n d  f o r  t h e  p r o p o s i t i o n  

t h a t  a n  a g g r a v a t i n g  f a c t o r  c a n  be c o n s i d e r e d  a t  e i t h e r  t h e  con-  

v i c t i o n  s t a g e ,  a s  i n  L o u i s i a n a  or a t  t h e  s e n t e n c i n g  stage,  b u t  

n o t  b o t h .  However, L o w e n f i e l d  does n o t  f o r b i d  t h e  e x i s t e n c e  of 

d u p l i c a t e  f a c t o r s  i n  b o t h  s t a g e s .  L e g i s l a t i v e  ' n a r r o w i n g '  is t h e  

c o n s t i t u t i o n a l  r e q u i r e m e n t , 8  

Dugger ,  2 F.L.W. Fed. 1 8 7 ,  190-1 ( A p r i l  2 7 ,  1 9 8 8 ) .  

L o w e n f i e l d  a t  1234,  - see B l a n c o  v.  

However, a s suming  a r q u e n d o  of e r ro r ,  s a i d  error i s  

m e r e l y  h a r m l e s s .  The s e v e r i t y  of t h e  two r e m a i n i n g  a g g r a v a t i n g  

c i r c u m s t a n c e s  t h a t  t h e  murder  was h e i n o u s ,  a t r o c i o u s  and c r u e l  as  

w e l l  a s  cold c a l c u l a t e d  and  p r e m e d i a t e d  - o b v i o u s l y  o u t w e i g h  t h e  

sole m i t i g a t i n g  fac tor ,  n o  s i g n i f i c a n t  h i s t o r y  of c r i m i n a l  

a c t i v i t y .  (See C l a i m  I11 a s  w e l l  a s  s e n t e n c i n g  o rder ) .  I n  f a c t  

t h i s  C o u r t  found t h e  a g g r a v a t i n g  f a c t o r s  t o  be so s e v e r e  t h a t  

were a n o t h e r  m i t i g a t i n g  f a c t o r  f o u n d ,  d e f e n d a n t ' s  young a g e ,  it 

would n o t  have  o f f s e t  t h e  a g g r a v a t i n g  f a c t o r s ,  Dea ton ,  supra a t  

1283. C l e a r l y  r e v e r s a l  is  n o t  w a r r a n t e d ,  

* 
c o n t a i n e d  a d u p l i c i t i o u s  a g g r a v a t i n g  f a c t o r  a s  i t  was "no p a r t  of 
t h e  c o n s t i t u t i o n a l l y  r e q u i r e d  n a r r o w i n g  process'' L o w e n f i e l d  a t  
1 2 3 4 .  

I n  f a c t  L o w e n f i e l d  a p p r o v e d  o f  t h e  L o u i s i a n a  s t a t u t e  which  
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CONC LU S I O N  

WHEREFORE, R e s p o n d e n t  r e spec t fu l ly  requests t h a t  P e t i -  

t i o n e r ' s  P e t i t i o n  for Writ of Habeas Corpus  and any o t h e r  f u r t h e r  

r e l i e f  be DENIED. 

R e s p e c t f u l l y  s u b m i t t e d ,  

ROBERT A. BUTTERWORTH 
A t t o r n e y  General 
T a l l a h a s s e e ,  Florida 

DIANE LEEDS 
A s s i s t a n t  A t t o r n e y  General 

RICHARD BARTMON 
A s s i s t a n t  A t t o r n e y  General 
111 Georgia Avenue, S u i t e  204 
West Palm B e a c h ,  Florida 33401 
T e l e p h o n e :  ( 4 0 7 )  837-5062 
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CERTIFICATE O F  SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  and c o r r e c t  copy of the 

foregoing "Response t o  P e t i t i o n  for  Extraordinary R e l i e f ,  for  a 

Writ of Habeas Corpus, Request for Stay of Execution, and Appli- 

ca t ion  for  Stay of Execution Pending Disposi t ion of P e t i t i o n  for  

Writ of C e r t i o r a r i "  has been furnished by United S t a t e s  Mail to: 

LARRY HELM S P A L D I N G ,  Capi ta l  C o l l a t e r a l  Representat ive,  BILLY H. 

NOLAS, MARTIN J, McCLAIN,  and J U L I E  D. NAYLOR, Counsel for  P e t i -  

t i t i o n e r ,  O f f i c e  of the Capi ta l  C o l l a t e r a l  Representat ive,  1533 

South Monroe S t r e e t ,  Ta l lahassee ,  F lo r ida  3 2 3 0 1  this 28th 

day of September, 1988,  1 1 
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