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SYMBOLS AND REFERENCES 

I n  t h i s  B r i e f ,  t h e  Complainant w i l l  be r e f e r r e d  t o  a s  

"The Florida B a r " ,  and the  respondent,  Robert T .  M i l l e r ,  

w i l l  be r e f e r r e d  t o  a s  " R e s p o n d e n t " .  

T h e  following symbols w i l l  be used: 

For t h e  t r a n s c r i p t  of the  Referee hearing on Apri l  1 3 ,  T 

1989 

RR 

0 

Fur  t h e  Report of Referee 

For t h e  Referee 's  Order on M o  

C l a r i f i c a t i o n  

ion f r Rehearing and/or  

EX For e x h i b i t  

i v  



STATEMENT OF THE CASE AND OF THE FACTS 

Respondent adds to the Statement of the Case set forth 

by THE FLORIDA BAR that the Respondent filed a cross-petition 

for review on June 8, 1989 .  

Respondent adopts the Statement of Facts set forth in 

the report of Referee (RR 1 ) .  
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SUMMARY OF ARGUMENT 

T h e  d e t e r m i n a t i o n  o f  t h e  e x t e n t  o f  d i s c i p l i n e  t o  be 

imposed i n  a d i s c i p l i n a r y  p r o c e e d i n g  i s  e x c l u s i v e l y  t h e  

j u r i s d i c t i o n  of the  Supreme C o u r t .  

Under t h e  f a c t s  and  e x c e p t i o n a l  c i r c u m s t a n c e s  of t h i s  

p a r t i c u l a r  c a s e ,  t h e  m i s c o n d u c t  of t h e  Respondent  w a s  minor  

mi sconduc t  a n d  t h e  i m p o s i t i o n  of a p r i v a t e  r e p r i m a n d  a l o n e  

w i l l  a c c o m p l i s h  t h e  p u r p o s e s  f o r  which  d i s c i p l i n a r y  

p r o c e e d i n g s  a re  i n t e n d e d .  
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ARGUMENT 

POINT ONE 

THE RULES OF DISCIPLINE PROHIBIT PRIVATE DISCIPLINE 
IN A PUBLIC PROBABLE CAUSE CASE 

Discipline imposed upon an attorney for misconduct 

should be commensurate with such misconduct, regardless of 

whether the disciplinary proceedings are confidential or have 

become public information. 

The duties of a grievance committee, in disciplinary 

proceedings, are primarily investigative and administrative. 

Rule 3-7.3(e). The finding of probable cause by a grievance 

committee is not a determination of guilt but is merely, as 

set forth in Rule 3-2.l(h): 

"A finding by an authorized agency 
that there is cause to believe that 
a member of The Florida Bar is 
guilty of misconduct justifying 
disciplinary action. I' 

The provision in Rule 3-7.5(k)(l) prohibiting a 

referee, after a trial and regardless of the facts and 

conclusions determined by the referee, from recommending a 

private reprimand solely because of the type of complaint 

filed by the grievance committee is somewhat anomalous. 

Neither the finding of probable cause by a grievance 

committee, Rule 3-7.3(j), nor the proceedings becoming public 

information, Rule 3-7.1(a)(2), is dispositive of the extent 

of discipline to be imposed in a disciplinary proceeding, 

such determination being exclusively the jurisdiction of this 

Court. Art. V, S15, Fla. Const.; The Florida Bar v. Rubin, 

3 6 2  So.2d 12 (Fla. 1978). 
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ARGUMENT 

POINT TWO 

A PUBLIC REPRIMAND, PROBATION, AND THE PAYMENT 
OF COSTS IS THE MORE APPROPRIATE DISCIPLINE 

GIVEN THE NATURE OF THE MISCONDUCT 

The r e f e r e e  h a s  recommended t h a t  t h e  Respondent  be  

found  g u i l t y  o f  v i o l a t i n g  D i s c i p l i n a r y  Ru le s  DR 1 - 1 0 2 ( A ) ( 6 )  

and  DR 5 - 1 0 1 ( A ) ,  Code o f  P r o f e s s i o n a l  R e s p o n s i b i l i t y  ( R R  3 ) .  

I t  i s  the  p o s i t i o n  o f  t h e  Respondent  t h a t  t h e  a c t i o n s  

o f  t h e  Respondent  i n  t h i s  c a u s e  do n o t  amount t o  a v i o l a t i o n  

o f  t h e  D i s c i p l i n a r y  R u l e s ,  a s  recommended by  t h e  R e f e r e e ,  b u t  

amount t o  o n l y  minor  m i s c o n d u c t .  The Respondent  does n o t  

a d v o c a t e  a l a w y e r  p r e p a r i n g  a w i l l  f o r  a c l i e n t  i n  which  t h e  

l a w y e r  i s  a c o n t i n g e n t  b e n e f i c i a r y ,  b u t  o n l y  t h a t  t h e  f a c t s  

and  c i r c u m s t a n c e s  of t h i s  p a r t i c u l a r  case show t h a t  t h e  

Respondent  i s  g u i l t y  of no more t h a n  minor  mi sconduc t .  

On March 2 7 ,  1986 ,  t h e  a t t o r n e y s  o f  t h e  S t a t e  o f  

F l o r i d a  w e r e  s u b j e c t  t o  t h e  Code o f  P r o f e s s i o n a l  Respons i-  

b i l i t y .  Under t h e  Code of P r o f e s s i o n a l  R e s p o n s i b i l i t y ,  

D i s c i p l i n a r y  Rule  D R  5-101(A)  d i d  n o t  e x p l i c i t l y  p r o h i b i t  

t h e  p r e p a r a t i o n  o f  a w i l l  f o r  a c l i e n t  w h e r e i n  t h e  l a w y e r  

would b e  a c o n t i n g e n t  b e n e f i c i a r y .  T h i s ,  however ,  w a s  

d i s c o u r a g e d  i n  E t h i c a l  C o n s i d e r a t i o n  EC 5-5. 

On J a n u a r y  1, 1987,  t h e  Code o f  P r o f e s s i o n a l  Respons i-  

b i l i t y  w a s  r e p l a c e d  by  t h e  Ru le s  R e g u l a t i n g  The F l o r i d a  B a r .  

The F l o r i d a  B a r  R e  Ru le s  R e g u l a t i n g  The F l o r i d a  B a r ,  

494 So.2d 977 ( F l a .  1 9 8 6 ) .  Under t h e  Ru le s  R e g u l a t i n g  The 
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Flor ida  B a r ,  Rule  4 - 1 . 8 ( c ) ,  a l a w y e r  i s  p r o h i b i t e d  f rom 

p r e p a r i n g  a n  i n s t r u m e n t  g i v i n g  t h e  l a w y e r  o r  c e r t a i n  f a m i l y  

m e m b e r s  o f  t h e  l a w y e r  a s u b s t a n t i a l  g i f t ,  u n l e s s  t h e  c l i e n t  

i s  r e l a t e d  t o  t h e  donee .  

A s  p o i n t e d  o u t  by The F l o r i d a  B a r ,  t h e r e  i s  a s c a r c i t y  

o f  cases i n  F l o r i d a  w i t h  s i m i l a r  f a c t s  t o  t h e  case i n  i s s u e .  

The F l o r i d a  B a r  h a s  c i t e d  a number o f  cases f r o m  o t h e r  

j u r i s d i c t i o n s  which may b e  s i m i l a r ,  however ,  s u c h  cases may 

n o t  b e  a p p l i c a b l e .  For  example ,  u n d e r  t h e  F l o r i d a  Code o f  

P r o f e s s i o n a l  R e s p o n s i b i l i t y ,  t h e  E t h i c a l  C o n s i d e r a t i o n s  w e r e  

a s p i r a t i o n a l  i n  c h a r a c t e r  ( P r e a m b l e  t o  Code o f  P r o f e s s i o n a l  

R e s p o n s i b i l i t y ) ,  u n l i k e  t h e  D i s c i p l i n a r y  R u l e s  which  w e r e  

mandatory  i n  c h a r a c t e r ,  whe reas  i n  Iowa, t h e  e t h i c a l  canons  

w e r e  n o t  a s p i r a t i o n a l  b u t  w e r e  mandatory .  Matter o f  R a n d a l l ,  

640 F.2d 898 ,  ( 8 t h  C i r .  1 9 8 1 ) .  

The f a c t s  as  s e t  f o r t h  by  t h e  R e f e r e e  ( R R  1 and  2 )  a r e  

n o t  a t  i s s u e .  T h i s  Cour t  h e l d ,  i n  The F l o r i d a  B a r  v. 

Abramson, 199 So.2d 457,  460 ( F l a .  1 9 6 7 ) :  

"The Referee had  t h e  m a t e r i a l  
a d v a n t a g e  o f  h a v i n g  t h e  w i t n e s s  
b e f o r e  him i n  e v a l u a t i n g  t h e  e v i d e n c e  
i n  t h i s  c a u s e .  N e i t h e r  t h i s  C o u r t  
n o r  t h e  Board o f  Governors  i s  i n  t h e  
same p o s i t i o n  t o  j u d g e  t h e  t r u t h f u l -  
n e s s ,  t h e  c a n d o r  o r  t h e  l a c k  o f  
c a n d o r ,  manner o f  r e p l y i n g  t o  
q u e s t i o n s  o r  t h e  many o t h e r  i n t a n -  
g i b l e  t h i n g s  t h a t  o c c u r  i n  t h e  a r e n a  
o f  s u c h  a t r i a l .  E v i d e n t i a r y  
f i n d i n g s  and  c o n c l u s i o n s  o f  t h e  t r i e r  
of f a c t s  where s u p p o r t e d  by  l e g a l l y  
s u f f i c i e n t  e v i d e n c e  s h o u l d  n o t  
l i g h t l y  be s e t  a s i d e  by  t h o s e  
p o s s e s s i n g  t h e  power o f  review." 
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Rule 3 - 5 . l ( b ) ( l ) ,  Ru le s  R e g u l a t i n g  The F lor ida  B a r ,  

sets f o r t h  t h e  f o l l o w i n g :  

( 1 )  C r i t e r i a .  I n  t h e  a b s e n c e  of 
u n u s u a l  c i r c u m s t a n c e s  mi sconduc t  
s h a l l  n o t  be r e g a r d e d  as  minor  i f  any 
o f  t h e  f o l l o w i n g  c o n d i t i o n s  e x i s t :  

a .  The m i s c o n d u c t  i n v o l v e s  
m i s a p p r o p r i a t i o n  o f  a c l i e n t ' s  f u n d s  
o r  p r o p e r t y .  

b .  The misconduc t  r e s u l t e d  i n  
o r  i s  l i k e l y  t o  r e s u l t  i n  a c t u a l  
p r e j u d i c e  (loss o f  money, l e g a l  
r i g h t s  o r  v a l u a b l e  p r o p e r t y  r i g h t s )  
t o  a c l i e n t  o r  o t h e r  p e r s o n .  

c .  T h e  r e s p o n d e n t  has been  
p u b l i c l y  d i s c i p l i n e d  i n  t h e  p a s t  
th ree  ( 3 )  y e a r s .  

d. T h e  mi sconduc t  i n v o l v e d  i s  
of t h e  same n a t u r e  a s  misconduc t  f o r  
which t h e  r e s p o n d e n t  h a s  been  
d i s c i p l i n e d  i n  t h e  p a s t  f i v e  ( 5 )  
y e a r s .  

e. The m i s c o n d u c t  i n c l u d e s  d i s -  
h o n e s t y ,  m i s r e p r e s e n t a t i o n ,  d e c e i t ,  
o r  f r a u d  on t h e  p a r t  o f  t h e  r e s p o n-  
d e n t .  

f .  The misconduc t  c o n s t i t u t e s  
t h e  commission o f  a f e l o n y  u n d e r  
a p p l i c a b l e  l a w .  

S i n c e  m i s c o n d u c t ,  u n d e r  t h e  r u l e ,  c o u l d  b e  r e g a r d e d  as  

minor  m i s c o n d u c t  e v e n  i f  any  o f  t h e  f o r e g o i n g  c r i t e r i a  

e x i s t e d  u n d e r  u n u s u a l  c i r c u m s t a n c e s ,  t h e  r u l e  would s u g g e s t  

t h a t  i f  none o f  t h e  c r i t e r i a  a re  p r e s e n t  t h e n  t h e  mi sconduc t  

might  be c o n s i d e r e d  minor  m i s c o n d u c t .  Respondent  s u g g e s t s  

t h a t  none o f  t h e s e  c r i t e r i a  a r e  p r e s e n t  i n  t h e  p r e s e n t  case.  
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The Respondent  h a s  r e a d i l y  a d m i t t e d  t h a t  h e  d i d  n o t  

r e f e r  t h e  c l i e n t  t o  a n o t h e r  a t t o r n e y  i n  r e g a r d  t o  t h e  w i l l  

( T  2 7 ) ,  however ,  t h e  c l i e n t  d i d  receive t h e  e x e r c i s e  o f  t h e  

p r o f e s s i o n a l  judgment  on b e h a l f  of t h e  c l i e n t  f r o m  t h e  

Respondent  by  t h e  Respondent  a d v i s i n g  t h e  c l i e n t  t h a t  h i s  

t e s t a m e n t a r y  p l a n ,  as  set f o r t h  i n  t h e  h a n d w r i t t e n  memoran- 

dum, made no p r o v i s i o n  f o r  t h e  c l i e n t ' s  s p o u s e .  The 

Respondent  a d v i s e d  t h e  c l i e n t  t h a t  t h e  s p o u s e  had  a r i g h t  t o  

an e l ec t i ve  s h a r e ,  upon which  t h e  c l i e n t  d i r e c t e d  " G i v e  i t  

a l l  t o  h e r "  ( T  1 4 ,  1 5 ) .  The w i l l  w a s  p r e p a r e d  d e v i s i n g  a l l  

of t h e  c l i e n t ' s  e s t a t e  t o  h i s  s p o u s e ,  i f  s h e  s u r v i v e d  him. 

The Respondent  w a s  n o t  p r e s e n t  a t  t h e  t i m e  t h a t  t h e  

w i l l  w a s  de l ivered  t o  t h e  c l i e n t  ( T  5 4 ) ;  a t  t h e  t i m e  t h e  w i l l  

w a s  read b y  t h e  c l i e n t  ( T  5 4 ) ;  a t  t h e  t i m e  t h e  c l i e n t  

acknowledged t h a t  he u n d e r s t o o d  t h e  document t o  b e  h i s  l a s t  

w i l l  ( T  5 4 ) ;  a t  t h e  t i m e  t h e  c l i e n t  w a s  a s k e d  i f  h e  had  any  

q u e s t i o n s  t o  which h e  r e p l i e d  "no" ( T  5 4 ) ;  a t  t h e  t i m e  t h e  

c l i e n t  w a s  a s k e d  i f  he  w a s  r e a d y  t o  s i g n  t h e  w i l l  t o  which he 

r ep l i ed  ' 'yes ' '  ( T  5 4 ) ;  o r  a t  t h e  t i m e  t h e  c l i e n t  e x e c u t e d  t h e  

w i l l  i n  t h e  p r e s e n c e  o f  t h e  w i t n e s s e s  ( T  5 4 )  a n d  i n  t h e  

p r e s e n c e  o f  h i s  w i f e ,  M r s .  Schmidt  ( T  57 ,  5 8 ) .  M r s .  Schmid t ,  

t h e  s o l e  b e n e f i c i a r y  u n d e r  t h e  w i l l  i f  s h e  s u r v i v e d  M r .  

Schmid t ,  d ied  i n  O c t o b e r ,  1986 ( T  18), a p p r o x i m a t e l y  s e v e n  

months  a f t e r  t h e  e x e c u t i o n  of t h e  w i l l  by M r .  Schmidt .  M r .  

Schmidt  d i e d  i n  May, 1987  ( T  4 3 ) ,  a p p r o x i m a t e l y  o n e  y e a r  a n d  

t w o  months  a f t e r  h i s  e x e c u t i o n  o f  t h e  w i l l ,  and  s e v e n  months  
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a f t e r  t h e  d e a t h  o f  h i s  w i f e .  I t  i s  n o t  u n r e a s o n a b l e  t o  

assume t h a t  M r .  Schmid t ,  a t  l e a s t  m e n t a l l y ,  reviewed h i s  w i l l  

f o l l o w i n g  t h e  d e a t h  o f  h i s  w i f e  t o  d e t e r m i n e  w h e t h e r  h e  

d e s i r e d  t o  a l t e r  h i s  t e s t a m e n t a r y  p l a n .  H e  c e r t a i n l y  had 

s u f f i c i e n t  t i m e  and  o p p o r t u n i t y  t o  a l t e r  t h e  c o n t e n t s  

o f  h i s  w i l l ,  s h o u l d  h e  have  des i red  t o  do so.  

The r e l a t i o n s h i p  be tween  M r .  Schmidt  a n d  t h e  

Respondent ,  s p a n n i n g  a p p r o x i m a t e l y  30 y e a r s  ( T  7 ) ,  w a s  much 

more t h a n  a c l i e n t - a t t o r n e y  r e l a t i o n s h i p  ( T  8 ,  20 ,  2 1 ,  25 ,  

39 ,  40 ,  4 9 ) .  I t  w a s  a c l o s e  p e r s o n a l  r e l a t i o n s h i p .  The 

R e f e r e e  c o n c l u d e d  t h a t :  

' I . . .  t h e  Respondent  w a s  a s  c l o s e  o r  
closer p e r s o n a l l y  t o  t h e  t e s t a t o r  
t h a n  w e r e  any  o f  t h e  o t h e r  h e i r s  
named i n  t h e  w i l l . "  ( 0  1) 

The Respondent  d i d  n o t  s u g g e s t  t o  M r .  Schmidt  t h a t  h e  

be named as  a b e n e f i c i a r y  u n d e r  M r .  S c h m i d t ' s  w i l l  ( T  4 0 ) ,  

s u c h  i n c l u s i o n  b e i n g  t h e  d e s i r e  o f  M r .  Schmidt  a s  e v i d e n c e d  

by h i s  h a n d w r i t t e n  memorandum ( E X  3 7 ) .  Al though M r .  Schmidt  

w a s  e l d e r l y  ( T  1 9 ) ,  he  w a s  a d j u d g e d  by t h e  C i r c u i t  Cour t  t o  

have  p o s s e s s e d  t e s t a m e n t a r y  c a p a c i t y  ( E X  7 2 ) .  

Al though n o t  a d i s c i p l i n a r y  p r o c e e d i n g ,  t h e  f a c t s  i n  

I n  R e :  U n d e r h i l l ' s  E s t a t e ,  4 2  F l a .  Supp. 197 ( F l a .  1 8 t h  C i r .  

C t .  1 9 7 4 ) ;  a f f i r m e d  312 So.2d 525 ( F l a .  4 t h  DCA 1 9 7 5 ) ,  

a r e  s i m i l a r  t o  t h i s  case u n d e r  review. T h a t  case i n v o l v e d  a 

p e t i t i o n  f o r  r e v o c a t i o n  o f  p r o b a t e ,  on  t h e  g rounds  o f  undue 

i n f l u e n c e ,  of a w i l l  p r e p a r e d  by a n  a t t o r n e y  u n d e r  which  t h e  
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a t t o r n e y  r e c e i v e d  a s u b s t a n t i a l  g i f t  as a b e n e f i c i a r y  u n d e r  

t h e  w i l l .  The C o u r t ,  i n  t h a t  c a s e ,  found  e x c e p t i o n a l  c i rcum-  

s t a n c e s  n o t  r e q u i r i n g  compl i ance  w i t h  t h e  p r o v i s i o n s  o f  

E t h i c a l  C o n s i d e r a t i o n  EC 5-5 o f  t h e  Code o f  P r o f e s s i o n a l  

R e s p o n s i b i l i t y .  The Cour t  found  t h a t  t h e  c l i e n t  p o s s e s s e d  

t e s t a m e n t a r y  c a p a c i t y ,  t h a t  a f t e r  e x e c u t i o n  t h e r e  w a s  

s u f f i c i e n t  t i m e  and  o p p o r t u n i t y  t o  a l t e r  t h e  c o n t e n t s  o f  t h e  

w i l l ,  and  t h a t  t h e  r e l a t i o n s h i p  be tween  t h e  c l i e n t  and  t h e  

a t t o r n e y  w a s  more t h a n  t h a t  o f  m e r e  a t t o r n e y  a n d  c l i e n t .  A l l  

o f  t h e s e  f a c t o r s  a r e  p r e s e n t  i n  t h i s  case. 

The F l o r i d a  B a r  h a s  a r g u e d  and  t h e  R e f e r e e  h a s  

o b s e r v e d  ( R R  1) t h a t  t h e  Respondent  d i d  n o t  d i s c u s s  w i t h  M r .  

Schmid t ,  a f t e r  t h e  d e a t h  o f  M r s .  Schmid t ,  any  c o n f l i c t  which  

t h e  Respondent  had as  a b e n e f i c i a r y  u n d e r  t h e  w i l l .  I t  i s  

s u b m i t t e d  t h a t  e v e n  had  t h e  Respondent  done  s o ,  i t  would n o t  

have  a f f e c t e d  t h e s e  p r o c e e d i n g s .  I f  t h e  Respondent  w a s  

g u i l t y  o f  v i o l a t i o n  o f  D i s c i p l i n a r y  Rule  D R  5 - 1 0 1 ( A ) ,  t h e n  

t h a t  o c c u r r e d  on March 2 7 ,  1986 upon t h e  c o n f e r e n c e  w i t h  t h e  

c l i e n t  and  t h e  p r e p a r a t i o n  o f  t h e  w i l l .  A t  t h a t  t i m e ,  t h e  

d i e  w a s  c a s t  and  t h e  Respondent  had c r o s s e d  h i s  Rubicon. 

The R e f e r e e  h a s  recommended, a s  punishment  f o r  t h e  

mi sconduc t  o f  t h e  Respondent ,  t h a t  t h e  Respondent  be 

p r i v a t e l y  r ep r imanded  and  t h a t  t h e  Respondent  be p l a c e d  on 

p r o b a t i o n  f o r  a period o f  o n e  y e a r :  t h e  t e r m s  o f  p r o b a t i o n  

b e i n g  t h a t  t h e  Respondent  c o m p l e t e  a n  a p p r o p r i a t e  e t h i c s  

c o u r s e  a n d  p r e p a r e  a p a p e r  on l e g a l  e t h i c s  s p e c i f i c a l l y  
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r e l a t e d  t o  a lawyer ' s  r e s p o n s i b i l i t y  t o  h i s  c l i e n t  when the  

lawyer 's  i n t e r e s t  poses a p o t e n t i a l  c o n f l i c t  w i t h  those of 

the  c l i e n t  ( R R  3 ) .  

Respondent submits t h a t  a p r i v a t e  reprimand i s  

s u f f i c i e n t  punishment. 

A s  s t a t e d  by t h i s  Court i n  The Flor ida Bar v. S c o t t ,  

1 9 7  So.2d 518,  5 2 0  ( F l a .  1 9 6 7 ) :  

' I . . .  the  degree of punishment i n  each 
case where v i o l a t i o n s  of Canons of 
Profess ional  Eth ics  a r e  involved 
depends e n t i r e l y  upon the  f a c t u a l  
s i t u a t i o n  presented by t h e  record i n  
t h a t  p a r t i c u l a r  case.  Over t h e  
years  t h i s  Court has not found any 
a reas  of black and white a s  t o  the  
degree of punishment t o  be imposed i n  
a l l  cases .  Rehab i l i t a t ion  as  w e l l  as  
punishment i s  involved i n  every case.  
Such f a c t o r s  c a l l  upon t h e  t o t a l  
experience of t h e  J u s t i c e s  of t h i s  
Court i n  determining t h e  appro- 
p r i a t e  judgment i n  each ins tance . "  

T h i s  Court has set  f o r t h  the  purposes of d i s c i p l i n e  

as :  p ro tec t ion  of the  pub l i c ,  The Flor ida Bar v. Rubin, 

supra,  and t h e  cases  c i t e d  t h e r e i n ;  f a i r n e s s  t o  s o c i e t y ,  The - 

Florida Bar v. Lord, 4 3 3  So.2d 983 ( F l a .  1 9 8 3 ) ;  punishment 

and r e h a b i l i t a t i o n  of an a t t o r n e y ,  The Flor ida  Bar v. Lord, 

i d ;  The Florida Bar v. Larkin,  4 4 7  So.2d 1 3 4 0  ( F l a .  1 9 8 4 ) ;  

f a i r n e s s  t o  t h e  a t t o r n e y ,  T h e  Flor ida Bar v. Rubin, supra,  

T h e  Flor ida B a r  v.  Lord, supra;  de ter rence  t o  o t h e r  members 

of The Bar, The Florida Bar v.  Lord, supra,  The Florida Bar 

v. Larkin,  supra: t h e  c r e a t i o n  and p ro tec t ion  of a favorable  

image of t h e  p ro fess ion ,  The Florida Bar v. Larkin,  supra.  
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However, see a l s o  DeBock v .  S t a t e ,  512 So.2d 1 6 4  

( F l a .  1 9 8 7 )  w h e r e i n  t h e  C o u r t  h e l d  t h a t  t h e  vas t  w e i g h t  o f  

j u d i c i a l  a u t h o r i t y  r e c o g n i z e s  t h a t  b a r  d i s c i p l i n e  e x i s t s  t o  

p r o t e c t  t h e  p u b l i c ,  n o t  t o  " p u n i s h "  the  l a w y e r .  

The F l o r i d a  B a r  a r g u e s  t h a t  a p r i va t e  r e p r i m a n d  a s  

recommended by  t h e  Referee ( R R  3 )  i s  i n a p p r o p r i a t e  and  t h a t  

a p u b l i c  r e p r i m a n d  i s  a p p l i c a b l e .  T h e  p o s i t i o n  of The 

F l o r i d a  B a r  t h a t  a f i n a n c i a l  o r  b u s i n e s s  t r a n s a c t i o n  be tween  

an  a t t o r n e y  a n d  t h e  c l i e n t ,  i l l u s t r a t e d  by  t h e  cases c i t e d ,  

a s  b e i n g  somewhat a n a l o g o u s  t o  the  f a c t s  and  c i r c u m s t a n c e s  

i n  t h i s  case i s  u n t e n a b l e .  I n  t h e  case a t  ba r ,  i t  w a s  t h e  

c l i e n t ,  n o t  t h e  a t t o r n e y ,  w h o  r e q u e s t e d  t h a t  t h e  w i l l  be 

p r e p a r e d .  I t  w a s  t h e  c l i e n t ,  n o t  t h e  a t t o r n e y ,  who d i c t a t e d  

the  t e s t a m e n t a r y  p l a n .  I t  w a s  t h e  c l i e n t ,  n o t  t h e  a t t o r n e y ,  

who se lec ted  t h e  b e n e f i c i a r i e s  who w e r e  t o  be t h e  o b j e c t s  of 

h i s  bounty .  I t  w a s  t h e  c l i e n t ,  n o t  t h e  a t t o r n e y ,  who 

d e t e r m i n e d  what p o r t i o n  o f  h i s  e s t a t e  would be bes towed 

upon e a c h  b e n e f i c i a r y .  S u b j e c t  o n l y  t o  l e g i s l a t i v e  l i m i t a -  

t i o n s ,  a c l i e n t  has a r i g h t  t o  d i s p o s e  o f  h i s  o r  he r  assets 

by t e s t a m e n t a r y  d i s p o s i t i o n  t o  whom, i n  what p o r t i o n s ,  and  

i n  what  manner a s  he o r  she may choose. A c l i e n t  may 

c e r t a i n l y  e x p e c t  t o  have  a w i l l  drawn i n  conformance  w i t h  

t h e  c l i e n t ' s  desire ,  as  w a s  done  i n  t h i s  case. If t h e  

t e s t a m e n t a r y  p l a n  of t h e  c l i e n t  i s  f l a w e d ,  t h e n  t h e  c l i e n t  

s h o u l d  be so  advised,  a s  w a s  done  i n  t h i s  case. I t  s h o u l d  
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n o t  be t h e  p r e r o g a t i v e  o f  a n y  a t t o r n e y  t o  recommend b e n e f i -  

c i a r i e s  c o n t r a r y  t o  the  desires of t h e  c l i e n t .  

The f a c t s  i n  t h i s  case s h o w  t h a t  there  w a s  no undue 

i n f l u e n c e  e x e r t e d  upon t h e  c l i e n t  i n  t h e  p r e p a r a t i o n  o f  the 

w i l l :  there  w a s  no o v e r r e a c h i n g  o r  t a k i n g  a d v a n t a g e  o f  t h e  

c l i e n t .  The w i l l ,  a s  p o i n t e d  o u t  by t h e  Referee ( 0  l), 

i n c o r p o r a t e d  t h e  t e s t a t o r ' s  i n t e n t .  

The F lor ida  B a r  s u g g e s t s  t h a t  t h e  d e f e n d i n g  of 

l i t i g a t i o n  i n s t i t u t e d  by t h e  heirs  of M r .  Schmidt f o r  

r e v o c a t i o n  o f  p r o b a t e  o f  M r .  S c h m i d t ' s  w i l l  and  t h e  r e t e n -  

t i o n  of p a r t  o f  t h e  asse t s  o f  t h e  e s t a t e  as a b e n e f i c i a r y  

e v i d e n c e s  a r e f u s a l  on t h e  pa r t  of t h e  Respondent  t o  acknowl-  

edge  t h e  w r o n g f u l  n a t u r e  o f  h i s  mi sconduc t  a n d  j u s t i f i e s  

i n c r e a s i n g  t h e  recommended d i s c i p l i n e  t o  be imposed t o  a 

p u b l i c  r e p r i m a n d .  T h e  Respondent  as  t h e  p e r s o n a l  r e p r e s e n -  

t a t i v e  of t h e  e s t a t e  o f  F r e d e r i c k  Schmidt ( T  3 0 )  had  a 

f i d u c i a r y  d u t y  t o  d e f e n d  a n d  upho ld  t h e  w i l l  of  M r .  Schmidt.  

A s e t t l e m e n t  reached by  l i t i g a n t s  car r ies  no c o n n o t a t i o n  o f  

wrongdoing b u t  i s  m e r e l y  a r e s o l u t i o n  of t h e  i s s u e s  be tween  

t h e  p a r t i e s .  

The F l o r i d a  B a r  a l s o  r e f e r s  t o  t h e  F l o r i d a  S t a n d a r d s  

f o r  Impos ing  Lawyer S a n c t i o n s  as  a bas i s  fo r  the  i m p o s i t i o n  

o f  a p u b l i c  r e p r i m a n d .  These S t a n d a r d s ,  a l t h o u g h  approved  by 

t h e  Board o f  Gove rnor s  of  T h e  F l o r i d a  B a r ,  have n o t  been  

a d o p t e d  by  t h i s  C o u r t .  T h i s  Cour t  has e x c l u s i v e  j u r i s d i c t i o n  

f o r  t h e  d e t e r m i n a t i o n  o f  t h e  e x t e n t  o f  d i s c i p l i n e  t o  be 
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imposed i n  a d i s c i p l i n a r y  p r o c e e d i n g .  A r t .  V ,  S15 ,  F l a .  

C o n s t . ;  The F l o r i d a  B a r  v. Rubin ,  s u p r a .  

Respondent  s u b m i t s  t h a t  a p r i va t e  r e p r i m a n d  a l o n e  

would s u f f i c e  t o  a c c o m p l i s h  t h e  p u r p o s e s  of d i s c i p l i n e  i n  

t h i s  p a r t i c u l a r  case. T h e  mi sconduc t  o f  t he  Respondent  i s  an  

i s o l a t e d  i n c i d e n t  u n i q u e  t o  t h e  c i r c u m s t a n c e s  u n d e r  which  i t  

o c c u r r e d .  P r o b a t i o n  and  t h e  t e r m s  of p r o b a t i o n  recommended 

by t h e  R e f e r e e  ( R R  3 )  a re  u n n e c e s s a r y  f o r  r e h a b i l i t a t i o n  o f  

t h e  Responden t ,  these d i s c i p l i n a r y  p r o c e e d i n g s  a l o n e  b e i n g  

s u f f i c i e n t  t o  reach t h a t  e n d  ( T  4 3 ) .  

C o n s i d e r i n g ,  a s  t h e  R e f e r e e  c o n s i d e r e d ,  t h e  a g e  o f  t h e  

Respondent ,  h i s  4 0  y e a r s  of unb lemished  service  as  a n  

a t t o r n e y ,  and  t h e  o t h e r  e x c e p t i o n a l  c i r c u m s t a n c e s  ( R R  3 ) ,  a 

p r i v a t e  r e p r i m a n d  a l o n e  i s  s u f f i c i e n t  punishment  f o r  t h e  

misconduc t  of t h e  Respondent .  
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CONCLUSION 

In attorney disciplinary proceedings, the Supreme 

Court alone makes the final determination as to whether an 

attorney has engaged in misconduct and, if so, the extent of 

punishment to be imposed. Such determinations are reached 

after consideration of the facts and circumstances of the 

case under review. Respondent submits that, under the facts 

and exceptional circumstances of this case, a determination 

of minor misconduct by the Respondent and the imposition of a 

private reprimand are appropriate. 

Respectfully submitted, 

B 
JdRRY A. D%V 

DeVANE, MUNSON, ALLEN & LANGSTON 
Florida Bar No. 1 9 3 6 9  
Post Office Box 1028  
Lakeland, Florida 33802 
Attorney for Respondent 
8 1 3 / 6 8 8 - 5 5 0 1  
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F l o r i d a  32399;  b y  U . S .  M a i l ,  t h i s  1 8 t h  d a y  of J u l y ,  1989 .  
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