IN THE SUPREME COURT OF FLORIDA

GREGORY ALAN KOKAL,

Petitioner,
V. CASE NO. 73,102
RI CHARD L. DUGCER,

Respondent .

RESPONSE TO PETI TI ON FOR WRI T OF HABEAS CORPUS

Pursuant to Florida Rule of Appellate Procedure 9.100(h),
Harry K Singletary, successor to Richard L. Dugger as Secretary of
t he Fl ori da Departnment of Corrections, responds to Kokal’ s petition
for wit of habeas corpus, by and through undersi gned counsel, and
asks this Court to deny all requested relief.

PROCEDURAL HI STORY

Kokal was found qguilty of first degree nurder, by a Duval
County jury, in October of 1984 (TR2 228). Followi ng a sentence
hearing, the jury unaninously recommended a death sentence (TR2
236) . The trial judge inposed a death sentence, finding four
aggravators: (1) nurder during a robbery, (2) nurder commtted to
avoid arrest, (3) nurder was hei nous, atrocious or cruel (HAC), and
(4) murder was cold, calculated and preneditated (CCP) (TR2 254- 56,
258) .

Kokal appeal ed, raising three issues: (1) a contention that

three of the four aggravators found by the trial court were not



supported by the evidence and that two of Kokal’s mtigators had
been inproperly rejected; (2) a contention that the trial court had
erred in admtting a knife found near Kokal at the scene of his
arrest; and (3) a contention that the trial judge erred in denying
Kokal’s notion to suppress evidence. This Court affirmed both

conviction and sentence. Kokal v. State, 492 So.2d 1317 (Fla.

1986). As to the evidence in aggravation, this Court held that
Kokal s own statenment to the effect that dead men can't talk
confirns that the nurder was conmmtted to avoid arrest; that the
HAC aggravator was shown by the events preceding the victins
deat h--the nurder was preceded by a violent robbery, a nmarch at
gunpoint to the nurder site and a vicious and painful beating
during which the victim in anticipation of his fate

unsuccessfully pleaded for his life; and that the facts of the case
denonstrat ed beyond a reasonabl e doubt t he hei ghtened prenedi tation
necessary to establish CCP. As to the mtigation, this Court noted
that although the trial court had heard testinony from Kokal and
his nother that he had abused drugs and al cohol up to and during
the murder, the “specificity with which Kokal recounted the details
of the robbery and nmurder to his friend contradicts the notion that
he did not know what he was doing, as does the testinony of his
conpanion.” |d. at 1319. Therefore, the trial court did not abuse
its discretion in failing to give significant weight to this

evi dence. This Court also found no nerit to the claimthat the



trial court had erred in not finding as mtigation that Kokal was
only 20 and was i mmature.

As to Kokal s second point on appeal, this Court held that the
adm ssion of the knife found in the closet where Kokal had been
hiding prior to his arrest was relevant evidence of flight, but
even if it was not, its adm ssion was harmess. |1d. at 1320. As
to Kokal’s third point on appeal, this Court found that Kokal had
failed to preserve for appeal any issue of the denial of the notion
to suppress the nurder weapon found in the truck Kokal had been
driving shortly after the nmurder. Furthernore, the gun had been
properly seized pursuant to i npoundnment and i nventory of the truck
foll ow ng Kokal’'s apprehension for theft of gas, where he had
produced drivers’ licenses fromthree different states for three
different individuals, and where the truck itself had been titled
in a fourth state and Kokal could not tell the police where the
owner was. |bid.

Finally, this Court addressed an i ssue not rai sed on appeal by
Kokal : The trial court had refused to strike for cause two
prospective jurors who had indicated an ability to be fair and
inpartial on the question of sentence (one woul d al ways have vot ed
for life, the other, death). The trial court had planned to all ow
the two to serve at the guilt phase and then replace them with
alternates for the penalty phase. Although both prospective jurors

were perenptorily challenged, rendering noot any issue of the



refusal to challenge for cause, neverthel ess, the Court announced
that it would adopt Justice Ehrlich’s concurring opinion in Toole
v. State, 479 So.2d 731 (Fla. 1985), condeming the practice of
al l om ng sentence-biased jurors to serve at the guilt phase of the
case.

On Septenber 26, 1988, Kokal filed in this Court the instant
habeas petition and, as well, filed in the trial court a notion for
postconviction relief pursuant to Rule 3.850.

In this habeas petition, Kokal raises eight clains: (1) the
trial court’s refusal to excuse for cause jurors allegedly biased
in favor of death, (2) the exclusion for cause of an allegedly
qualified juror, (3) aclaimthat jurors were excused ostensi bly on
the basis of their attitudes about the death penalty, but in
actuality on the basis or race, (4) the prosecutor argued | ack of

remorse, (5) a claimunder Caldwell v. M ssissippi, 472 U S. 320,

105 S.C. 2633, 86 L.Ed.2d 231 (1985), (6) a conplaint about the
HAC instruction, (7) a claim that the jury was erroneously
instructed that alife recommendati on nust be supported by majority
vote, and (8) a claimthat victiminpact evidence was inproperly
adm tted.

In the 3.850 notion, as anended May 18, 1992, Kokal raised 14
clainms: (1) nonconpliance wth Chapter 119, (2) a claim under

Caldwell v. M ssissippi, supra, (3) denial of effective assistance

of counsel at the guilt and penalty phases of trial, (4) trial



counsel was ineffective for failing to devel op and present nental
health evidence, (5) the trial court failed properly to instruct
the jury as to the definition of the aggravators, (6) victiminpact
evidence was inproperly admtted, (7) Dburden-shifting jury
instructions at the penalty phase, (8) too many people sat on
Kokal s grand jury, (9) inproper prosecutorial argunent, (10) judge
erroneously instructed the jury that a life recommendati on woul d
have to be supported by majority vote, (11) prosecutor argued | ack
of renorse, (12) state w thheld excul patory evidence, (13) trial
judge was not inpartial, and (14) a claimof cunulative error.
Judge Carithers presided over the 3.850 proceedi ngs. He found
Clains 2, 5, 6, 7, 9, 10, 11, and so much of claim3 as pertains to
trial counsel’s alleged failure to object to the HAC jury
instruction to be procedurally barred. Order of July 30, 1996
Fol |l ow ng a hearing, Judge Carithers found the remaining clains to
be wthout nerit. Judge Carithers’ denial of 3.850 relief
presently is on appeal to this Court (case no. 90,622), which wll

be argued simultaneously with the instant habeas.

ARGUMENT

CLAIM1: THE CLAIM THAT THE TRI AL JUDGE ERRONEOQUSLY REFUSED TO
EXCUSE FOR CAUSE JURORS WHO WERE BI ASED | N FAVOR CF THE
DEATH PENALTY

In his first claimfor relief, Kokal contends that the trial

court erred by denying his challenges for cause to three



prospective jurors (Thomas, Sutton, and Stafford) who, Kokal
contends, were biased in favor of the death penalty. This is the
ki nd of issue which could and should be raised on direct appeal,

and is inappropriate for habeas. MCrae v. Wainwight, 439 So.2d

868, 870 (Fla. 1983) (habeas petition “should not be used as a
vehicle for presenting issues which should have been raised at
trial and on appeal ”). In fact, this Court at least indirectly
addressed this issue on direct appeal, sua sponte, when it
addressed the fact that the trial court had announced its intention
to seat jurors at the guilt phase who could not follow the | aw as
to penalty (with the idea that the court would replace them for
sent ence) . VWhen this Court affirnmed despite warning that such
notion of seating and substituting sentence-biased jurors was
“contrary to law,” after noting that such jurors had been
perenptorily chal | enged and, therefore, had not actually sat on the
jury, this Court inplicitly found that no prejudicial error had
occurred. 492 So.2d at 1320. Thus, this claimis barred by the
“rul e that habeas corpus proceedings do not provide a second or

substitute appeal” Johnson v. Wainwight, 463 So.2d 207, 209 (Fl a.

1985).

Even if this claimwas not effectively addressed on direct
appeal , however, the claimwould properly be before this Court on
habeas, if at all, only to the extent that it presents alegitinmate

guestion of ineffectiveness of appellate counsel for failing to



present the issue properly on direct appeal. Kokal , however,
cannot denonstrate such. He acknow edges that none of the three
prospective jurors at issue here served on the jury, because, he
all eges, trial counsel was “forced” to, and did, strike them
perenptorily. Petition at 16 (citing to TR6 423).! An exani nation
of the trial record shows that Kokal's trial counsel, Dale
Westling, didin fact perenptorily strike prospective juror Sutton
at TR6 420 and prospective juror Stafford at TR6 420-21.
Prospective juror Thomas, however, actually was perenptorily struck
by the state, at TR6 423. Nevert hel ess, although Kokal has
m sidentified who struck one of the prospective jurors (and,
t herefore, how many prospective jurors he was “forced” to strike),
the record does support Kokal’'s acknow edgnent that none of these
three jurors actually sat on his jury.

In order to preserve for appeal an issue of the denial of a
chal | enge for cause, a defendant nust denonstrate, at a m ni hnum
that a juror who was unsuccessfully chall enged for cause “actual |y

sat onthe jury.” Kearse v. State, 662 So.2d 677, 683 (Fla. 1995).

Thi s Kokal has not done. He acknow edges that none of the three
prospective jurors at issue here actually sat on his jury, and he
identifies no other prospective jurors who sat on the jury after

havi ng been unsuccessfully challenged for cause by the defense.

! For consistency, the State will cite to the original trial
record by the sanme termnology as it did in its Answer brief in
case no. 90,622 (the appeal from the denial of Kokal’'s 3.850
noti on) .



Therefore, this claimwas not preserved for appellate review, and
appel | ate counsel could not have been ineffective for failing to

raise the issue on appeal. Chandl er v. Dugger, 634 So.2d 1066

(Fla. 1994) (appellate counsel not ineffective for failing to raise

nonneritorious i ssue on appeal ); Swafford v. Dugger, 569 So.2d 1264

(Fla. 1990) (sane); King v. Dugger, 555 So.2d 355 (Fla. 1990)

(sane).

CLAIMII: THE CLAIM THAT THE TRI AL COURT ERRONEOQUSLY EXCUSED FOR
CAUSE A PROSPECTI VE JUROR WHO WAS OPPOSED TO CAPI TAL
PUNI SHMENT BUT COULD FOLLOW THE LAW

Citing portions of the trial transcript out of their context,
Kokal contends here that the trial court excused prospective juror
Davis for cause nerely because the juror “would think about the
death penalty.” Petition at p. 24. The State acknow edges that
when the trial judge granted the State’ s challenge for cause, he
stated: “I don’t think he could put the death penalty out of his
mnd and I wll sustain the challenge for cause.” (TR5 159.
However, when the court’s ruling is considered in context, it is
clear the court nmeant that the juror could not fairly decide the
question of guilt because of his opposition to the death penalty;
i.e., because M. Davis could not put his opposition to the death
penalty out of his m nd during the guilt phase, he could not follow
the |l aw at that phase of the trial. The record anply supports the

trial court’s concl usion.



At the outset, M. Davis stated that if given the choice, he
woul d vote to abolish the death penalty (TR5 149). Moreover, he
did not think he could vote to recommend a death sentence (TR5
152). He did state, initially, that he would “be able to return a
verdict” of first-degree nurder knowi ng the defendant would be
exposed to the death penalty (TR5 150). However, he qualified that
answer by stating that he would “rather” the State be required to
“renove all doubt.” In fact, wupon consideration, he would
“require” the state to renove all doubt (TR5 151). He stated that
he just felt that “they could find ... another way, another doubt
or whatever w thout having to use the death penalty” (TR5 152). On
further exam nation, M. Davis reiterated that, at the guilt phase,
he would hold the state to the burden of proving its case beyond
all doubt, and his reason was that by doing so he m ght save the
defendant fromthe electric chair (TR5 155). He was enphatic: he
could not follow an instruction on reasonabl e doubt (TR5 155-56).
Despite an attenpt at rehabilitation by defense counsel, M. Davis
did not waiver. In fact, he stated that, if the judge told him
that the State had to do five things to convict, he would “try to
put nunber six in there” (TR5 157). Asked why, he answered, “I
just feel, you know, there could just be a possibility of proving,
wel |, you know, that he not have to get the death chair” (TR5 158).

After all this, the trial court granted the State’ s chal | enge

for cause. This ruling obviously was correct; because of his



opposition to the death penalty, the prospective juror could not
apply the law properly at the guilt phase. Appellate counsel was
not ineffective for failing to raise a nonnmeritorious issue on

direct appeal, and this claimprovides no basis for habeas relief.

CLAIMII1: THE CLAIM THAT THE TRIAL COURT DI SM SSED PROSPECTI VE
JURORS ON THE BASI S OF RACE

Her e Kokal contends that the trial court excused prospective
jurors on the basis of race, citing prospective jurors Babcock and
Ashl ey, whose answers, he contends, cannot be explained on any
basis other than race. This obviously is a matter that could and
shoul d have been raised on direct appeal. Habeas corpus is not an
appropriate forumto litigate issues that could and should have

been raised on direct appeal. E.g., MIIls v. Dugger, 559 So.2d 578

(Fla. 1990). Kokal, however, contends that appell ate counsel was
ineffective for failing to raise this issue on direct appeal. But
appel | ate counsel cannot be ineffective for not raising an issue
that trial counsel did not preserve, and cannot be ineffective for

failing to raise a nonneritorious issue. Chandl er v. Dugger,

supra; Swafford v. Dugger, supra.

The State would note, first of all, that Kokal has not
i ndi cated how or where trial counsel preserved any issue that the
trial judge had excused any potential jurors on the basis of race.
Al t hough the record does show that trial counsel objected to the

court’s excusal of prospective juror Ashley, counsel did not object

10



on the basis of any racial issue. In fact, counsel did not nmention
race at all (TR 270-71). Furthernore, although the record does
show that M. Ashley was bl ack, Kokal has cited no portion of the
record identifying Ms. Babcock’s race, and the State is aware of
none. Obviously, if Ms. Babcock al so was bl ack, race could not
possi bly have been the “only real difference between the two”
prospective jurors, as Kokal contends. Petition at 33.
Neverthel ess, even if we assune that Ms. Babcock and M.
Ashl ey were of different races, it is not accurate to state, as
Kokal does, that “[t]he only real difference between the two was
their race.” As areview of the trial transcript shows, although
M's. Babcock stated that she could never vote to recommend a death
sentence (TR5 185), she unequivocally stated that she could foll ow
the law at the guilt phase and adhere to the reasonabl e doubt
standard (TR5 187). The trial court concluded that Ms. Babcock’s
answers disqualified her fromserving only at the penalty phase; he
denied the State’'s notion to excuse her because--as noted above
(Cdaiml)--he had the notion that anti-death jurors could serve at
the guilt phase and then be substituted with an alternate at the
penalty phase. (Two justices of this Court agreed with the trial

judge on this point. Kokal v. State, supra, 492 So.2d at 1321.)

Hence, the trial judge stated that he would “seat Ms. Babcock
during the guilt phase; she wll be replaced with an alternate

during the penalty phase” (TR5 188).

11



M. Ashl ey, on the other hand, apparently could not followthe
lawin either phase. Not only did he express his general inability
to recommend a death sentence, stating that he would “vote for life
or sonething like that but not for death” (TR5 269), but he was
unabl e to say whether or not he could return a verdict of guilty,
knowi ng the defendant m ght thereafter be sentenced to death (TR5
270). Although, as the trial court noted, M. Ashley's answers
were equivocal (TR5 271), the Court was certainly authorized to
conclude that his answers indicated that his opposition to the

death penalty would interfere with his ability to be a fair and

inpartial juror at either phase of the trial. Winwight v. Wtt,
469 U. S. 412, 105 S.Ct. 844, 83 L.Ed.2d 841 (1985).

Thus, M. Ashley’ s answers were not, as Kokal now contends for
the first tinme, simlar to Ms. Babcock’s. This issue is both
unpreserved and nonneritorious, and appellate counsel was not

ineffective for failing to raise it on direct appeal. Goover v.

Singletary, 656 So.2d 424, 425 (Fla. 1995). See, also, Blanco v.
VWi nwight, 507 So.2d 1377, 1384 (Fla. 1991) ("an allegation of
i neffective counsel will not be permtted to serve as a neans of
circunventing the rule that habeas corpus proceedings do not

provi de a second or substitute appeal ”).

12



CLAIM1V: THE CLAIM THAT THE PROSECUTOR | MPROPERLY ARGUED REMORSE

Here, Kokal conplains about brief references to his |ack of
renorse in the prosecutor’s closing argunents at both the guilt
phase and the penalty phase. There was no objection to the
penal ty- phase argunent, and any issue as to the penalty-phase

argunment was not preserved for appellate review Pangburn v.

State, 661 So.2d 1182, 1187 (Fla. 1985). Appellate counsel could
not have been ineffective for not raising an unpreserved issue.
Moreover, the reference to renorse was very brief and, especially
in light of evidence that Kokal had “wasted” a man for a dollar
because “dead nen can’t tell lies,” and that he planned to do it
again to get enough noney to flee to Canada, any reference to a
| ack of renorse was of m nor consequence and was, at nost, harmnl ess

error. Shellito v. State, 22 Fla. L. Wekly S554 (Fla. Sept. 11

1997).

Trial counsel did object to the guilt-phase reference to
Kokal s lack of renorse. However, any issue concerning this
portion of the prosecutor’s argunent shoul d have been raised, if at
all, on direct appeal. It was not. Kokal is not entitled to a
second chance to appeal this issue unless he can denonstrate that
appel l ate counsel’s om ssion to raise this issue on appeal was “of
such nmagnitude as to constitute a serious error or substantial
deficiency falling neasurably outside the range of professionally

acceptabl e performance and, second, [that] the deficiency in

13



performance conprom sed the appellate process to such a degree as
t o underm ne confidence in the correctness of the result.” Pope v.
VWi nwight, 496 So.2d 798, 800 (Fla. 1986). Appellate counsel’s
failure to raise on appeal any issue about the prosecutor’s |one,
one-word nention of Kokal’'s |lack of renorse, during an otherw se
proper, lengthy guilt-phase argunent, does not neet the above
standard. “Although appell ate counsel coul d have rai sed this point
on direct appeal, he cannot be deened ineffective for failing to do
So. As this Court has noted, appellate counsel need not raise

every conceivable claim” Hardwick v. State, 648 So.2d 100, 106

(Fla. 1994). As in Hardwick, in light of the totality of the
evi dence agai nst Kokal, including his fingerprint on the mnurder
weapon, the blood on his shoes, his possession of the victins
identification after the crime, his confessionto a friend, and his
plan to flee the area after commtting the sanme kind of crine
agai n, “appell ate counsel coul d have reasonably concl uded that the

point had no nerit.” [|bid.

CLAIMV: THE CALDWELL CLAIM

In this claim Kokal contends that his death sentence nust be
vacat ed because his sentencing jury all egedly was m sadvi sed as to

its role in sentencing, in violation of Caldwell v. M ssissippi

472 U.S. 320, 105 S. . 2633, 86 L.Ed.2d 231 (1985). He

acknow edges that trial counsel did not object to any of the

14



comrents now at i ssue. Petition at 45. Therefore, this claimis

procedurally defaulted. Bottoson v. State, 674 So.2d 621, 622 fn.

1 (Fla. 1996). Moreover, this Court has held repeatedly that
clains of this nature are not cognizable on habeas. See, e.aq.

Squires v. Dugger, 564 So.2d 1074 (Fla. 1990); Correll v. Dugger,

558 So. 2d 442 (Fla. 1990). Furthernore, when such cl ai ns have been
rai sed on direct appeal, this Court has repeatedly rejected them

Johnson v. State, 660 So.2d 637, 647 (Fla. 1995).

Not hi ng rai sed here warrants the grant of habeas relief.

CLAIM VI: THE JURY | NSTRUCTIONS AS TO THE HAC AGGRAVATOR

In this claim Kokal contends that the trial court failed to
instruct the jury properly as to the heinous, atrocious or cruel
aggravator. Trial counsel, however, regi stered no objectionto the
wording of the HAC instruction. Therefore, this claim is

procedurally barred. Hardw ck v. Dugger, 648 So.2d 100, 103, 105

(Fla. 1994) (both 3.850 claim and identical habeas claim which
chal I enged “the sufficiency of the jury instructions on the CCP and
HAC aggravating factors, [were] procedurally barred because trial
counsel raised no objections to the wording of the instructions”);

Kennedy v. Singletary, 602 So.2d 1285 (Fla.), cert. denied, 505

U S 1233, 113 S.C. 2, 120 L.Ed.2d 931 (1992) (claim that HAC
instruction was insufficient was procedurally barred when raised

for first time on habeas); Lanbrix v. Singletary, 641 So.2d 847

15



(1994). See also Lanbrix v. Singletary, 137 L.Ed.2d 771 (1997)

(hol ding that even if such claimis not procedurally barred, rule

announced in Espinosa v. Florida, 505 U S. 1079, 112 S.C. 2926,

120 L. Ed.2d 854 (1994), was a “new rule” that is not available to
pri soner whose conviction was final before Espinosa was deci ded).

The St ate woul d suggest that this claimis procedurally barred
not only because there was no objection at trial and it was not
rai sed on direct appeal, but also because this claimshould have
been - and was - raised on 3.850 (Claim V). Habeas cor pus
petitions “are not to be used for additional appeals on questions
whi ch coul d have been, should have been, or were rai sed on appeal

or in arule 3.850 notion.” Parker v. Duqgger, 550 So.2d 459, 460

(Fla. 1989). This proposition applies with special force here
because not only did the trial judge in the 3.850 hearing find this
claim to be procedurally barred, Oder Regarding Necessity of
Evidentiary Hearing, dated July 30, 1996, but, as exam nation of
the brief in the conpanion appeal fromthe denial of 3.850 (case

no. 90, 622) shows, Kokal has not appealed that determ nation. He

is therefore in no position to argue in this habeas proceedi ng t hat
this claimis not procedurally barred.

In any event, even if not procedurally barred, any jury
instruction error as to HAC woul d be harnl ess beyond a reasonabl e

doubt in Iight of the evidence. Kennedy v. Singletary, supra. As

this Court noted on direct appeal, the nurder was carried out with

16



a “high level of visceral viciousness;” the evidence shows that
“t he murder was preceded by a violent robbery, a march at gunpoint
to the murder site, and a vicious and pai nful beating during which
the victimin anticipation of his fate, unsuccessfully pl eaded for

his life.” Kokal v. State, supra, 492 So.2d at 1319.

This claimis both procedurally barred and without nerit.

CLAIMVII: THE CLAIMTHAT THE TRI AL COURT ERRED BY | NSTRUCTI NG THE
JURY THAT A LI FE RECOMMENDATI ON MUST BE BY MAJORITY
VOTE

This is another procedurally barred claim repetitive of a
cl ai mwhich was raised in Kokal’s 3.850 notion (CaimX) and found
in the 3.850 proceedings to be procedurally barred. Or der
Regardi ng Necessity of Evidentiary Hearing, dated July 30, 1996.
As in the preceding claim the 3.850 court’s determ nation of
procedural bar has not been appeal ed.

In any event, the record clearly shows that trial counsel did
not object to the jury instructions at issue here and appellate
counsel did not raise the issue on direct appeal; thus this claim
is procedurally barred. Moreover, even if not barred, it is
w thout nerit. The premse of this claimis that, under Florida
law, a tie vote of six to six by the jury on the penalty

automatically results in a recormendation of life. Rose v. State,

425 So. 2d 521, 525 (Fla. 1982). The trial court clearly stated to

the jury that “if by six or nore votes the jury determ ned that

17



Gregory Kokal should not be sentenced to death, your advisory
sentence would be, the jury advises and reconmends to the Court
that it inpose the sentence of Ilife inprisonment upon G egory
Kokal ” (TR9 913-14). The fact that the trial court thereafter told
the jury that when “seven or nore are in agreenent as to what
sentence should be recommended to the Court, that form of
recommendati on shoul d be signed by your foreman and returned to the
court” (TR9 915) was not so inconsistent with the court’s previous
instructions that the jury could have been msled to Kokal’s

prejudice. Mreover, it is notable that in Rose v. State, supra,

the trial court had given an “Allen” charge to the jury after it
had reported that it was tied six to six. |In this case, there was
no “Allen” charge, and the jury's death recommendation was
unani nous (TR9 917). “Absent sone evidence to suggest that
petitioner’s jury was confused or divided six to six, petitioner
cannot prevail on his claimthat the instructions inproperly m sled
the jury to believe a majority vote was required to inpose a life

sent ence.” Bush v. Singletary, 988 F.2d 1082, 1089 (1ith Gr.

1993).

This claimpresents no basis for habeas relief.

CLAIMWVITI: THE VICTIM | MPACT CLAI M

This claimis procedurally barred for failure to object at

trial or raise it on direct appeal. Mor eover, even before the

18



United States Suprenme Court issued its decision in Payne V.
Tennessee, 501 U. S. 808, 111 S.C. 2597, 115 L. Ed.2d 720 (1991), it
was not error nerely to nention the victim “The fact that thereis

avictim and facts about the victi mproperly devel oped during the

course of the trial, are not so far outside the realm of
‘circunstances of the crine’ that nere nention wll always be
problematic. It is not necessary that the sentencing decision be

made in a context in which the victimis a nere abstraction.’

Brooks v. Kenp, 762 F.2d 1383, 1409 (11th Cr. 1985). Furthernore,

even if the prosecutor’s argunent had been objecti onabl e under pre-
Payne |aw, Kokal cannot denonstrate any prejudice unless the

argunent was objectionable under present |aw. Lockhart wv.

Fretwell, 506 U S. 364, 113 S.Ct. 838, 122 L.Ed.2d 180 (1993).
Under Payne, and under 8§ 921.141 (7) Fla. Stat., evidence may be
i ntroduced, and the prosecutor may argue, concerning “the victims
uni queness as an individual human being and the resultant loss to
the community’s nenbers by the victinis death.” No nore than that
occurred here, and appellate counsel <could not have been
ineffective for failing to raise this procedurally-barred and
meritless issue on direct appeal.

Thi s cl ai m shoul d be deni ed.

19



CONCLUSI ON

For all the foregoing reasons, Respondent woul d ask this Court
to deny the petition for wit of habeas corpus and all relief
request ed therein.

Respectful ly subm tted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

CURTI S M FRENCH
Assi stant Attorney General
Fl orida Bar No. 291692

OFFI CE OF ATTORNEY GENERAL
The Capi tol

Tal | ahassee, FL 32399- 1050
(850) 414-4583

COUNSEL FOR RESPONDENT

CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a true and correct copy of the foregoing
has been furnished by US. Mil to Jefferson Mrrow, 1301
Ri ver pl ace Boul evard, Suite 2600, Jacksonville, Florida 32207, this

___th day of Decenber, 1997.

CURTI S M FRENCH
Assi stant Attorney General
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