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STATEMENT OF THE I S S U E S  

The s i n g l e  issue here is: 

WHETHER NET ACCUMULATIONS AS DEFINED I N  
5768.18 (5), FLA. STAT. (19831, INCLUDES 
INCOME FROM TRUSTS NOT GENERATED BY 
DECEDENT THROUGH BUSINESS OR SALARY 
INCOME. 
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STATEMENT OF THE CASE AND FACTS 

To t h e  statement of t h e  case of t h e  A p p e l l a n t ,  

A p p e l l e e s  would add t h e  f o l l o w i n g :  

The  s u i t  below was b rough t  unde r  t h e  1983 F l o r i d a  

wrongful  d e a t h  law, S768.21, Fla .  S ta t .  The p r e s e n t  wrongful  

d e a t h  law changed t h e  t es t  f o r  r ecovery  of n e t  accumula t ions .  

Under t h e  p r e s e n t  law, a d e c e d e n t ' s  p e r s o n a l  r e p r e s e n t a t i v e  may 

r e c o v e r  n e t  accumula t ions  on b e h a l f  of t h e  es ta te  on ly  i f  

t h e  d e c e d e n t ' s  s u r v i v o r s  i n c l u d e  a s u r v i v i n g  spouse  or l i n e a l  

descenden t ;  o r  i f  t h e  deceden t  i s  n o t  a minor c h i l d ,  t h e r e  i s  no 

l o s s  suppor t  and s e r v i c e s  r e c o v e r a b l e ,  and t h e r e  i s  a s u r v i v i n g  

p a r e n t .  

F u r t h e r ,  i n  a d d i t i o n  t o  t h e  f ac t  t h a t  upon t h e  d e a t h  of 

t h e  deceden t  t h e  r i g h t  t o  r e c e i v e  t h e  income from one of t h e  

t r u s t s  passed  t o  E d i t h  Wilcox and t h e  r i g h t  t o  r e c e i v e  t h e  income 

from t h e  o t h e r  t r u s t  passed  t o  E d i t h  Wi lcox ' s  d a u g h t e r ,  Appe l l ees  

would p o i n t  o u t  t h a t  E d i t h  Wilcox and h e r  daugh te r  are  a l s o  t h e  

p e o p l e  who w i l l  r e c e i v e  t h e  p roceeds  of t h e  e s t a t e  of t h e  

d e c e d e n t ,  C a r r i e  Maud Jordan (R2-74); d e p o s i t i o n  of E d i t h  Wilcox, 

page 9. 
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SUMMARY OF THE ARGUMENT 

T h i s  i s  a case of f i r s t  impress ion  i n  t h e  c o u r t s  of 

F l o r i d a  on t h e  i s sue  raised i n  t h i s  a p p e a l .  

L e g i s l a t i v e  i n t e n t  i s  h e l p f u l ,  i f  n o t  d i s p o s i t i v e ,  

because w h i l e  t h e  F l o r i d a  L e g i s l a t u r e  was c o n s i d e r i n g  i t s  

Wrongful Death A c t ,  a comprehensive r e p o r t  was submi t t ed  t o  it 

by t h e  F l o r i d a  Law R e v i s i o n  Commission. The r e p o r t  was fo l lowed  

by t h e  l eg i s l a tu r e .  I t  i s  referred t o  i n  t h i s  b r i e f  as  t h e  FLRC 

Repor t  . 
Using  these c r i t e r i a ,  t h e  c l e a r  l anguage  d e f i n i n g  n e t  

accumula t ions  i n  t h e  F l o r i d a  Wrongful Death A c t  exc ludes  income 

from t h e  two t r u s t s  sough t  t o  be i n c l u d e d  by A p p e l l a n t .  

A d d i t i o n a l l y ,  there  is no loss t o  any s u r v i v o r  s i n c e  

t h e  p r e s e n t  income benef ic iar ies  a re  t h e  same p e o p l e  t o  whom t h e  

p r o c e e d s  of t h e  es ta te  would be d i s t r i b u t e d .  

Thus ,  t h e  d i s t r i c t  c o u r t  c o r r e c t l y  ru l ed  i n  t h i s  case. 
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ARGUMENT 

The s i n g l e  i s s u e  here is: 

WHETHER NET ACCUMULATIONS AS DEFINED I N  
S768.18 (51, FLA. STAT. (19831, INCLUDES 
INCOME FROM TRUSTS NOT GENERATED BY 
DECEDENT THROUGH BUSINESS OR SALARY 
INCOME. 

A p p e l l a n t ' s  i n t e r p r e t a t i o n  of t h e  wrongful  d e a t h  s t a t u t e  would 

have t h e  e f f e c t  of a l l o w i n g ,  a s  n e t  accumula t ions ,  r ecovery  f o r  

eve ry  i t e m  of v a l u e  under t h e  c a t e g o r y  of n e t  accumula t ions .  

While  t h i s  case of f i r s t  impress ion  i s  one of s t a t u t o r y  

c o n s t r u c t i o n ,  a p p r o p r i a t e  and a c c e p t a b l e  c r i t e r i a  a re  

a v a i l a b l e  t o  g u i d e  t h e  c o u r t  t o  a 

RULES OF STATUTORY CONSTRUCTION 

A t  common law t h e r e  was 

c o r r e c t  d e c i s i o n .  

no g e n e r a l  r i g h t  of a c t i o n  f o r  

wrongful  d e a t h ,  Chamberlain v. F l o r i d a  Power Corp. ,  198 So. 486 

( F l a .  1940) .  R i g h t s  and remedies  f o r  d e a t h  by wrongful  ac t  are  

p u r e l y  s t a t u t o r y .  F l o r i d a  E a s t c o a s t  Railway v.  McRoberts, 1 4 9  

So. 631 ( F l a .  1933) .  T h u s ,  t h e  r i g h t  of a c t i o n  f o r  wrongful  

d e a t h  should  n o t  be extended beyond t h e  meaning of t h e  s t a t u t e  

c r e a t i n g  t h e  r i g h t  of a c t i o n .  U.S.F. & G. v .  Reed C o n s t r u c t i o n  

Corp., 149 So. 2d 578 (F la .  D i s t .  C t .  App., 1963) .  The s t a t u t e  

m u s t  n o t  be  c o n s t r u e d  as t o  extend t h e  r i g h t  of a c t i o n  beyond 

t h a t  i n t e n d e d  by t h e  l e g i s l a t u r e  and r e f l e c t e d  i n  t h e  l anguage  

t h e y  used. S t o k e s  v. L i b e r t y  M u t u a l  I n s u r a n c e  Company, 213 So. 

2d 695 (Fla .  1968) .  I t  m u s t  be c o n s t r u e d  t o  b e  c o n s i s t e n t  w i t h  

t h e  o b j e c t i v e s  sough t  t o  b e  accomplished.  Klepper v. B r e s l i n ,  83 

So. 2d 587 (Fla. 1955) .  
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F u r t h e r ,  t h e  c o u r t  should  g i v e  e f f e c t  t o  t h e  

l e g i s l a t u r e ' s  i n t e n t .  C i t y  of Tampa v. Tha tcher  Glass Corp., 445 

So. 2d 578 ( F l a .  1984) .  

F l o r i d a ' s  Wrongful Death A c t  i n  i t s  p r e s e n t  v e r s i o n  was 

f i r s t  e n a c t e d  i n  1972 and remains  s u b s t a n t i a l l y  i n t a c t .  Before  

i t s  enactment ,  t h e  F L R C ' S  Repor t  was submi t t ed  t o  t h e  

1 e g i  sl a t u  r e. 

S e c t i o n  768.18 (51, F l a .  S t a t .  (19831, s a y s :  

" N e t  accumula t ions"  means t h e  p a r t  of t h e  
d e c e d e n t ' s  expected  n e t  b u s i n e s s  o r  s a l a r y  
income, i n c l u d i n g  pens ion b e n e f i t s ,  t h a t  t h e  
deceden t  p r o b a l y  would have r e t a i n e d  a s  
s a v i n g s  and l e f t  as  p a r t  of h i s  es ta te  i f  he  
had l i v e d  h i s  normal l i f e  expectancy.  " N e t  
b u s i n e s s  o r  s a l a r y  income" i s  t h e  p a r t  of t h e  
d e c e d e n t ' s  p r o b a b l e  g r o s s  income a f t e r  taxes, 
e x c l u d i n g  income from i n v e s t m e n t s  c o n t i n u i n g  
beyond d e a t h ,  t h a t  remains  a f t e r  d e d u c t i n g  t h e  
deceden t  ' s p e r s o n a l  expenses  and s u p p o r t  of 
s u r v i v o r s ,  e x c l u d i n g  c o n t r i b u t i o n s  i n  kind.  

T h i s  s t a t u t e  was adopted  a lmos t  v e r b a t i m  from t h e  FLRC Repor t  

(R2-80). The emphasis  i n  t h e  s t a t u t e  i s  n o t  on " p r o b a b l e  g r o s s  

income" b u t  r a t h e r  " n e t  b u s i n e s s  or  s a l a r y  income". 

The r u l i n g  of t h e  D i s t r i c t  Cour t  here i s  c o r r e c t .  Some 

items of v a l u e  p o t e n t i a l l y  a v a i l a b l e  t o  a deceden t  may n o t  be 

p r o p e r l y  i n c l u d a b l e  a s  " n e t  accumula t ions"  t o  t h a t  d e c e d e n t ' s  

es ta te .  Such is o b v i o u s l y  t h e  case under t h e  wrongful  d e a t h  law 
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J o r d a n ' s  s u r v i v o r s  had s u f f e r e d  a l o s s  is i n c o r r e c t  s i n c e  t h e  

p r e s e n t  t r u s t  income benef ic ia r ies  are  t h e  same p e o p l e  who f e l l  

h e i r  t o  it anyway ( W i l l  of C a r r i e  Maud J o r d a n  (R2-74); 

d e p o s i t i o n s  of Tom Gause,  Peter Sherman and E d i t h  Wilcox (R2-74). 

A p p e l l a n t  i s  c l e a r l y  n o t  e n t i t l e d  t o  a doub le  r ecovery .  

The i n t e r p r e t a t i o n  urged on t h e  c o u r t  by A p p e l l a n t  

f i n d s  no comfor t  i n  t h e  law because it r u n s  a f o u l  of t h e  ru le  

r e q u i r i n g  c o u r t s  t o  g i v e  e f f e c t  t o  l e g i s l a t i v e  i n t e n t .  V i l d i b i l  

v. Johnson,  492 So. 2d 1047 ( F l a .  1986) .  A s  t h e  F l o r i d a  Supreme 

Cour t  s a i d  i n  S t e r n  v. Miller, 348 So. 2d 303 1977) : 

W e  r e c o g n i z e  t h a t  t h e  new Wrongful D e a t h  A c t  
i s  remedia l  i n  n a t u r e  and is t o  be c o n s t r u e d  
l i b e r a l l y .  However, w e  canno t  c o n s t r u e  t h e  
s t a t u t o r y  p r o v i s i o n s  so " l i b e r a l l y "  a s  t o  
r e a c h  a r e su l t  c o n t r a r y  t o  t h e  clear i n t e n t  of 
t h e  l e g i s l a t u r e .  The ac t  must be c o n s t r u e d  t o  
be c o n s i s t e n t  w i t h  t h e  o b j e c t i v e s  sough t  t o  be 
accomplished.  Klepper v: B r e s l i n ,  83 So. 2d 
587 ( F l a .  1955) .  T h i s  Cour t  is w i t h o u t  
a u t h o r i t y  t o  do  by s t a t u t o r y  c o n s t r u c t i o n  t h a t  
which t h e  l e g i s l a t u r e  h a s  n o t  in tended .  

W e  a g r e e  wi th  A p p e l l a n t  t h a t  Smith v. L a s s i n g ,  189 So. 

2d 244 (F la .  D i s t .  C t .  App., 19661, i s  h e l p f u l .  While no F l o r i d a  

c o u r t  h a s  eve r  d e f i n e d  " b u s i n e s s  o r  s a l a r y  income" under 

§768 .18(5) ,  F l a .  S t a t .  (19831, t h e  Smith case, a pre-1972 dea th  

ac t  d e c i s i o n ,  s u p p o r t s  t h e  d i s t r i c t  judge  i n  our case. The 

deceden t  i n  Smith was a b u s i n e s s  woman who by he r  s k i l l  and 

e f f o r t s  made sound income y i e l d i n g  inves tments .  Indeed,  t h o s e  a re  

p r e c i s e l y  t h e  s o r t s  of income i n t e n d e d  t o  be i n c l u d e d  as  n e t  

accumula t ions  i n  t h e  p r e s e n t  law because they  are  g e n e r a t e d  by a 

d e c e d e n t ' s  s k i l l  and e f f o r t s .  No such s k i l l  and e f f o r t  of t h e  
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d e c e d e n t  J o r d a n  g e n e r a t e d  any of t h e  t r u s t  income o r  c o r p u s  a t  

i s s u e  i n  t h i s  case. 

A l l  of t h e  forms of income i n  Smith would t h u s  come 

w i t h i n  t h e  p r e s e n t  s t a t u t o r y  d e f i n i t i o n  of " b u s i n e s s  o r  s a l a r y  

income". Nowhere i n  S m i t h  does  t h e  c o u r t  even imply t h a t  

e a r n i n g s  need n o t  be earned.  I t  c l e a r l y  i n d i c a t e s ,  on t h e  o t h e r  

hand, t h a t  some s o r t  of s k i l l  o r  e f f o r t  must be a p p l i e d  by t h e  

decedent f o r  t h e  income t o  be e a r n i n g s  f o r  n e t  accumula t ions  

purposes .  

THE COMMISSION'S REPORT - LEGISLATIVE INTENT 

The FLRC Repor t  examined t h e  h i s t o r y  of F l o r i d a ' s  

wrongful  dea th  laws, a s  w e l l  as  o t h e r s ,  b e f o r e  p ropos ing  a 

r e v i s e d  a c t  t o  t h e  l e g i s l a t u r e .  One of i t s  recommendations was 

a s  f o l l o w s :  

Although t h e  a c t  shou ld  c o n t a i n  an  
expanded " l o s s  t o  s u r v i v o r s "  t h e o r y  of 
damages, a l i m i t e d  recovery  shou ld  be a l lowed 
t h e  e s t a t e  f o r  l o s s e s  h e r e t o f o r e  a l lowed 
under t h e  s u r v i v a l  s t a t u t e ,  and l o s t  
accumula t ions  should  be r e c o v e r a b l e  t o  t h e  
e s t a t e  under c e r t a i n  d e f i n e d  c i rcumstances .  
FLRC Repor t ,  p.44 (R2-80). 

Thus, t h e  e s t a t e ' s  p o t e n t i a l  r ecovery  of n e t  accumula t ions  was t o  

be l i m i t e d  and well  d e f i n e d .  The commission t h e n  recommended a 

d e f i n i t i o n  of n e t  accumula t ions  which is v i r t u a l l y  i d e n t i c a l  t o  

t h e  d e f i n i t i o n  l a t e r  adopted  i n t o  law by t h e  L e g i s l a t u r e .  

S e c t i o n  4 (51, FLRC Repor t  (R2-80). 

A p p e l l a n t  a r g u e s  t h a t  s k i l l  and e f f o r t  on t h e  

d e c e d e n t ' s  p a r t  a r e  i r r e l e v a n t  and t h a t  i f  income i s  " g r o s s  

income" it is  " n e t  b u s i n e s s  or  s a l a r y  income." Then A p p e l l a n t ' s  
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c i r c u l a r  argument i s  completed by t h e  s u g g e s t i o n  t h a t  t h e  F l o r i d a  

Leg i s la tu re  m u s t  have i n t e n d e d  t h a t  t h e  I n t e r n a l  Revenue Code, 

S e c t i o n  61, d e f i n i t i o n  of g r o s s  income c o n t r o l s ,  even though 

A p p e l l a n t  c a n d i d l y  admits t h a t  t h e  r e f e r e n c e  i n  t h e  F l o r i d a  

wrongful  d e a t h  law t o  " g r o s s  income a f t e r  taxes" d o e s  n o t  command 

adherence  t o  t h e  I n t e r n a l  Revenue Code d e f i n i t i o n  of " g r o s s  

income." A s  a matter of f ac t ,  n e i t h e r  t h e  FLRC Repor t  nor t h e  

dea th  ac t  mention t h e  I n t e r n a l  Revenue Code. S u r e l y ,  i f  t h e  code  

was i m p o r t a n t  it would have a t  l eas t  been mentioned. 

Revenue codes  are  d i f f e r e n t  i n  t h e i r  scope  and purpose  

and bea r  no r e a s o n a b l e  i n t e r p r e t i v e  r e l a t i o n s h i p  i n  wrongful  

d e a t h  l e g i s l a t i o n .  

I t  does  seem abundan t ly  c lear  t h a t  when t h e  l e g i s l a t u r e  

adopted  t h e  l anguage  of t h e  Commission, w i t h  r e s p e c t  t o  t h e  

p h r a s e  " n e t  b u s i n e s s  o r  sa la ry  income", it c l e a r l y  i n t e n d e d  t o  

l i m i t  t h e  meaning of n e t  accumula t ions .  Under t h e  A p p e l l a n t ' s  

argument ,  a n y t h i n g  would be r e c o v e r a b l e  s i n c e  under t h e  argument,  

a l l  income f a l l s  w i t h i n  " g r o s s  income." Hence, t h e r e  is  an  

a p p a r e n t  c o n f l i c t  between t h e  A p p e l l a n t ' s  argument and t h e  clear 

i n t e n t  of t h e  Leg i s la tu re  t o  l i m i t  t h e  d e f i n i t i o n  of n e t  

accumula t ions .  To f o c u s  on t h e  p h r a s e  " g r o s s  income" would m a k e  

t h e  need f o r  a d e f i n i t i o n  n o n e x i s t e n t  s i n c e  e v e r y t h i n g  i s  g r o s s  

income. I t  t h e r e f o r e  seems l o g i c a l  t h a t  i f  t h e  Leg i s l a tu re  

i n t e n d e d  t h a t  a l l  g r o s s  income be r e c o v e r a b l e  as n e t  

accumula t ions ,  t he r e  would have been no need t o  even d e f i n e  n e t  

accumula t ions  o r  pe rhaps  more i m p o r t a n t l y ,  t h e  L e g i s l a t u r e  would 

j u s t  s imply  have s a i d  t h a t  e v e r y t h i n g  is r e c o v e r a b l e  as  n e t  

accumula t ions .  
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I n  i t s  a n a l y s i s ,  t h e  F l o r i d a  Law Rev i s ion  Commission 

sa id  t h a t :  

(T lhe  j u r y  m u s t  n o t  o n l y  e v a l u a t e  t h e  
d e c e d e n t ' s  p r o p e n s i t y  t o  e a r n  b u t  a l s o  h i s  
p r o p e n s i t y  t o  save .  I n  F l o r i d a ,  t h e  j u r y  i s  
a l lowed t o  c o n s i d e r  t h e  h a b i t s ,  s k i l l ,  a g e  and 
h e a l t h  of t h e  deceden t  i n  d e t e r m i n i n g  h i s  
p r o b a b l e  accumula t ions .  T h i s  approach i s  
probab ly  more d i f f i c u l t  t o  app ly ,  however, 
s ince  t h e  j u r y  m u s t  o b j e c t i v e l y  e v a l u a t e  t h e  
s u b j e c t i v e  p e r s o n a l i t y  t r a i t s  of t h e  decedent .  
FLRC Repor t ,  p. 31 (R2-80). 

Thus, a s  t h e  D i s t r i c t  Cour t  s a i d  i n  t h i s  case: 

"The L e g i s l a t u r e  adopted t h e  d e f i n i t i o n  of 
" n e t  accumula t ions"  a s  proposed by t h e  
F l o r i d a  Law R e v i s i o n  Commission w i t h  on ly  
minor a1 t e r a t i o n s .  The f o c u s  of t h e  
d i s c u s s i o n  i s  on t h e  d e c e d e n t ' s  n e t  
e a r n i n g s ,  h i s  p r o p e n s i t y  t o  e a r n ,  and h i s  
s u b j e c t i v e  p e r s o n a l i t y  t r a i t s  i n  c a l c u l a t i n g  
any award of " n e t  accumula t ions" .  The Cour t  
f i n d s  t h a t  " n e t  accumula t ions"  i n c l u d e  s a l a r y  
o r  b u s i n e s s  income ea rned  by t h e  p e r s o n a l  
e f f o r t s  of a d e c e d e n t ,  and t h a t  i n  t h i s  case, 
s i n c e  o n l y  p a s s i v e  income was r e c e i v e d ,  t h e  
e s t a t e  canno t  r ecover  f o r  i t s  l o s s  of " n e t  
accumula t ions . "  P l a i n t i f f  has  argued t h a t  
because t h e  words " p r o b a b l e  g r o s s  income" 
appear  i n  t h e  d e f i n i t i o n  of " n e t  
a c c u m u l a t i o n s , "  t h e  L e g i s l a t u r e  m u s t  have 
i n t e n d e d  t o  i n c l u d e  bo th  ea rned  and p a s s i v e  
income, based on t h e  d e f i n i t i o n  of " g r o s s  
income" found i n  t h e  I n t e r n a l  Revenue Code. 
The d e f i n i t i o n  of " g r o s s  income" found i n  t h e  
I n t e r n a l  Revenue Code i s  n o t  mentioned i n  t h e  
F l o r i d a  Law Rev i s ion  Committee r e p o r t " .  

W e  s u g g e s t ,  t h e r e f o r e ,  t h a t  t h i s  approach e x p l a i n s  why 

items w h i c h  a re  t o  be i n c l u d a b l e  as  n e t  accumula t ions  m u s t  bear 

some r e a s o n a b l e  r e l a t i o n s h i p  t o  t h e  s k i l l  and e f f o r t  of t h e  

deceden t  i n  o r d e r  t o  q u a l i f y  as  b u s i n e s s  o r  s a l a r y  income. 
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CONCL US1 ON 

The d i s t r i c t  c o u r t  was c o r r e c t  i n  i t s  r u l i n g  and i t s  

r e a s o n i n g ,  b o t h  of which f i n d  t o t a l  s u p p o r t  i n  t h e  l anguage  of 

t h e  s t a t u t o r y  law and t h e  l e g i s l a t i v e  i n t e n t .  F u r t h e r ,  i t  

resul t s  i n  no l o s s  t o  t h e  es ta te  or i t s  d i s t r i b u t e e s ,  The 

d i s t r i c t  c o u r t  shou ld  be a f f i r m e d .  

R e s p e c t f u l l y  submi t t ed ,  

WADDELL & READY, P o A o  

By : 

P o s t  Office Box 1363 
Auburndale,  F l o r i d a  33823 
(813) 965-2516 
A t t o r n e y s  f o r  Appe l l ees  
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  and correct  copy of t h e  
c +L 

f o r e g o i n g  h a s  been f u r n i s h e d  by U.S. Mail t h i s  day of 

1988, t o :  JAMES A. HIGHTOWER, ESQ., Po 0. 

Box 12308, Pensaco la ,  FL 32581. 

WADDELL & READY, P.A. 

By : 
GLENN WADDELL, ESQUIRE 
P o s t  O f f i c e  Box 1363 
Auburndale,  F l o r i d a  33823 

A t t o r n e y s  f o r  A p p e l l e e s  
(813) 965-2516 
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