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ISSUES FOR REVIEW 

Page 

(1) Whether the use of illegally obtained evidence 
by the Grievance Committee panel and the Re- 
feree violated the Respondent's Due Process 
Rights? ............................................ 1 8 ~  30 

(2) Whether's The Florida Bar's expert witness 
should have been disqualified on conflict 
of interest grounds? And, if not, was his 
testimony reliable or credible where it was 
shown he lacked sufficient legal or factual 
knowledge regarding the nature and extent 
of services rendered?.. ...........................21, 24 

(3) Whether there is a sufficient factual pre- 
dicate upon which misconduct can be found 
applying the "clear and convincing" standard 
of proof? 26 ......................................... 

( 4 )  Whether the Referee abused his discretion 
in failing to make specific findings of 
fact and applying those facts to the fac- 
tors setout in the Code of Professional 
Responsibility dealing with excessive le- 
gal fees?......................................... 26 

(5) Whether the exclusion of Afro-Americans from 
the Greivance Committee of the 13th Judicial 
Circuit, as either attorney or lay members, 
denied the Respondent's Due Process Rights? ....... 31 

(6) Whether the participation by Bar Counsel in 
in the deliberations of the Greivance Commitee 
after hearing without the presence of the Re- 
spondent or his counsel violated the Respon- 
dent's Due Process Rights?........................ 33 

(7) Whether Florida Bar Rule 4-1.5 is unconsti- 
tutionally vague as to violate the Respondent's 
Due Process Rights?.................* ............. 34 

(8) Whether Florida Bar rule 4-1.5 as applied 
to Respondent consitutes an impermissable 
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restraint of trade in violation of Federal 
Anti-Trust laws?....................o..~...~=.....o 36 

Whether the Referee's sanction of a public 
reprimand is reasonable and comparable to 
the misconduct found under these circumstances?...37 

Whether the Respondent was accorded adequate 
notice and an opportunity to be heard regard- 
ing the costs imposed? Are the costs reason- 
able under the circumstances o r  permissable? .....38 



STATEMENT OF CASE 

T h i s  Review i n v o l v e s  t h e  recommendation by t h e  R e f e r e e  t h a t  

t h e  rtespondent be found g u i l t y  of  c h a r g i n g  a " c l e a r l y  e x c e s s i v e  

f e e "  i n  v i o l a t i o n  of d i s c i p l i n a r y  r u l e  4-1.5 ("Fees f o r  Legal  

S e r v i c e s " ) .  T h i s  is  a c t u a l l y  a fee d i s p u t e  case by d i s sa t i s f i ed  

c l i e n t s  a g a i n s t  t h e i r  former a t t o r n e y  c l a i m i n g  a n  overpayment f o r  

s e r v i c e s  r endered  by t h e  a t t o r n e y .  

Ove r v i e w  

I n  November, 1982, Mrs. P e r r y  J o n e s ,  t h e  p r i n c i p a l  compla- 

n i n g  c l i e n t ,  c o n s u l t e d  w i t h  Respondent r e g a r d i n g  t h e  p r e p a r a t i o n  

on a n  e s t a t e  p l a n .  Responden t ' s  p r a c t i c e  c o n c e n t r a t e s  i n  es ta te  

p l a n n i n g  f o r  working and midd le  income i n d i v i d u a l s ,  a s u b j e c t  on 

which he i s  p u b l i s h e d  and is a f r e q u e n t  l ec turer  t o  l a y  and 

p r o f e s s i o n a l  groups .  I n  March, 1983,  Mrs. J o n e s  and h e r  husband, 

Rooseve l t  J o n e s ,  S r . ,  t h e  co- complainant ,  c o n s u l t e d  w i t h  Respon- 

d e n t  r e g a r d i n g  p r e p a r a t i o n  of t h e i r  e s t a t e  p l a n .  While c o l l e c t -  

i n g  i n f o r m a t i o n  r e g a r d i n g  t h e  f i n a n c i a l  c o n d i t i o n  of t h e  c l i e n t s ,  

it was d i s c o v e r e d  t h a t  Mr. J o n e s  owned an  und iv ided  1/3 i n t e r e s t  

i n  unimproved l a n d  whose t i t l e  was n o t  clear and t h a t  Mrs. J o n e s  

had a n  i n t e r e s t ,  t h e  n a t u r e  of which was u n c l e a r ,  t o  some i m-  

proved p r o p e r t y .  

During t h e  i n i t i a l  c o n s u l t a t i o n  and subsequen t  c o n f e r e n c e s  

w i t h  t h e  c l i e n t s ,  t h e  s e r v i c e s  were extended t o  i n c l u d e :  (1) 

v e r i f i c a t i o n  of ownership  i n t e r e s t  of Mrs. J o n e s '  o n e- t h i r d  

i n t e r e s t  t o  rea l  e s t a t e  i n  Key West, F l o r i d a ,  which s h e  had 

i n h e r i t e d ,  ( 2 )  c l e a r i n g  t h e  t i t l e  t o  approx imate ly  t h r ee  ( 3 )  

acres owned i n  common by Mr. J o n e s  as a n  i n t e s t a t e  c o- b e n e f i c i a r y  

3 



of a one-third (1/3rd) interest as a result of the death of his 

aunt, Leula King, for the purpose of acquisition at below 

appraised value and further small scale real estate development 

of the parcel after acquisition, (3) resolving a consumer problem 

regarding the repair of the clients' automobile, (4) arranging 

partial financing of the client's acquisition costs of the said 3 

(three) acre tract, and (5) handling the administration and 

settlement of the Leula King Estate in the Probate Division 

("probate court") of the Circuit Court of Hillsborough County, 

Florida involving determination of homestead, sale of the 3 

(three) acre tract to the Jones' son, collection of taxes paid 

by the Joneses' on the 3 (three) acre tract. (Estate administra- 

tion was chosen instead of quiet title action and partition 

suit. ) 

The fee arrangement provided for a base or minimum fee plus 

costs but when the nature, extent and scope of services rendered 

exceeded the base or minimum fee converted to hourly rates per 

the arrangement and clients understanding. S e, Transcript at 

224, line 20 to 225, lines 1, 10-13. [Cited: TR (page):(line)] 

The clients were advised of the fee agreement which involved a 

minimum fee of $1,250. Fee contracts were signed regarding the 

estate planning and administration (Estate of Leula King). While 

the contracts were separate it was really all one transaction 

because the sole purpose of the estate administration ("title 

clearing") contract was to assure that the clients received some 

contribution from the King Estate for their legal fees in clear- 

ing the title to the unimproved land. See, TR 249:lO-13 The 

clients were advised that should the base (minimum) fee be ex- 

4 



ceeded that the standard hourly rates would apply and that they 

were the guarantors of any fee in estate administration and would 

be reimbursed from the King Estate whatever the court awarded. At 

the first visit the client received, in addition to copies of the 

fee contract, a statement of fee policy and "You and Your 

Lawyer", a pamphlet that explains the reciprocal duties and 

responsibilities of the attorney/client relationship. It is the 

policy disclosure 

of the fee arrangement and nature and extent of services to be 

rendered. 

of the Respondent to make a full and complete 

During the period of representation, the services rendered 

went beyond estate planning and administration and involved con- 

sumer problems regarding an automobile repair, assistance in 

obtaining a bank loan part of which was used by clients to buy a 

car and pay their legal invoices, land planning and development 

of the unimproved land, and some financial planning. See, TR 

233:8-234:18 The Attorney's purpose is commencing probate of the 

King Estate was to clear title to the land without filing a quiet 

title/partition action and to obtain the land for the clients at 

below market value since the clients had managed the property for 

over 50 years and paid taxes and received very little rent off of 

the land. 

The Billinq Process 

Respondent issued invoices on account of services under the 

King Estate/Title Clearing contract (i.e. probate related ser- 

vices) dated March 19, August 14, September 26, 1984, and 

February 2, March 27, May 5, and June 26, 1985; and invoices on 



account of services under the Estate Planning contract (i.e. non- 

probate services) dated February 23 and July 3, 1984. Payments 

were made on both accounts from the personal funds of the Perry 

L. and/or Roosevelt Jones with checks executed by Perry L. Jones 

from bank accounts at Freedom Savings or Community Federal S&L. 

The payments made and allocations to costs and fees for ser- 

vices rendered by Respondent to the Jones(s) for services related 

to the administration and settlement of the King Estate were as 

follows: 

TABLE OF PAYMENTS 

I I Check I Payment I Allocation I Total YTD I 
I Date I No. I Amount I Fees I Costs I Payments I 
I I I- ($)-I- ($)-I- ($)-I- ($1- I 
3/31/83 141aJ 500.00 500.00 -0- 500.00 

4/20/84 9 5 u  1,425.00 1,300.00 125.00 1,925.00 

8/20/84 101 1,380.07 1,213 -20 166.87 3,305.07 

9/28/84 103 695.93 562.25 133.68 4,001.00 

3/04/85 106 956.24 628.85 327.39c/ 4,957.24 

4/18/85 156 261.07 261.07 5,218 031 

7/05/85 177 1,525.09 1,243.62 281.47 6,734040 

TOTALS --- 6,734.40 5,708.99 1,034 -41 6,734.40 

Notes to Table 

a--Actual amount of check was $1,335. There was a 
split allocation of the amount, $500 went to 
this account, and the remainder ($835.00) went 
to the other account #42-183 for estate plann- 
ing/general services. 

b--Actual amount of check was $1,934.93. There 
was a split allocation of the amount, $1,425 
went to this account, the remainder ($509.93) 
went to the other account #42-183 for estate 
planning/general services. 



c--$250 of c o s t s  c o n s t i t u t e d  a d i r e c t  payment 
t o  Henry S h e l l  f o r  a p p r a i s a l  f e e ,  t h e  re- 
mainder ($77.93) were case c o s t s  i n v o i c e d  
on February  2, 1985. 

The t i m e  consumed under s t a n d a r d  b i l l i n g  g u i d e l i n e s  was 55.22 

hours  of  a t t o r n e y  s e r v i c e s  and 58.47 hours  of s u p p o r t  s t a f f  

( p a r a l e g a l  and c l e r i c a l ) .  The b i l l i n g  g u i d e l i n e s  were 

e s t a b l i s h e d  by t h e  Respondent and c o n s t i t u t e s  a p a r t  of t h e  

O f f i c e  Manual. On accoun t  f o r  s e r v i c e s  r endered  by Respondent t o  

t h e  J o n e s ( s )  f o r  e s t a t e  p l a n n i n g  and o t h e r  s e r v i c e s  were i n  

summary, a s  f o l l o w s :  

A/ T o t a l  payments r e c e i v e d  ............... $ 

B/ T o t a l  payments a p p l i e d  t o  s e r v i c e  
fees. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

C/ T o t a l  payments a p p l i e d  t o  cos t s . . . . . . .  

The time consumed was 25.33 hours  of a t t o r n e y  s e r v i c  

2,718.90 

2,268.11 

450.49 

s and sup- 

p o r t  s t a f f  s e r v i c e s  of 5.85, p a r a l e g a l ,  and 24.25 c l e r i ca l .  

On March 31,  1983 t h e  J o n e s ( s )  made a payment t o  Respondent 

i n  t h e  amount of $1,335.00 (One Thousand Three  Hundred and 

T h i r t y- F i v e  D o l l a r s )  by check # 1 4 1  from Freedom Sav ings  which 

was a p p l i e d  t o  t h e i r  two l e g a l  s e r v i c e s  a c c o u n t s  as f o l l o w s :  

A/ $500 t o  Case # 43-183 (King Es ta te /T i t l e  C l e a r i n g )  

B/ $835 t o  Case # 42-183 (Estate P l a n n i n g )  

On A p r i l  20, 1984 t h e  J o n e s ( s )  made a payment t o  Respondent i n  

t h e  amount of $1,934.93 (One Thousand Nine hundred and T h i r t y -  

Four and 93/100 D o l l a r s )  by check #95 from Community F e d e r a l  S&L 

which was a p p l i e d  t o  t h e i r  two l e g a l  s e r v i c e s  a c c o u n t s  a s  f o l l o w s :  

A/ $1,425 on Case # 43-183 (King Es ta te /T i t l e  



Clearing) 

B/ $509.93 on Case # 42-183 (Estate Planning) 

The total amount of payments made to Respondent by the Jones(s) 

on account of all legal services was 9,462.30 (Nine Thousand Four 

Hundred and Sixty-Two and 30/100 Dollars) consisting of total 

service fees in the amount of $7,977.10 (Seven Thousand Nine 

Hundred Seventy-Seven and 10/100 Dollars) and total costs in the 

amount of $1,485.20 (One Thousand Four Hundred and Eighty-Five 

and 20/100 Dollars), which includes a $250.00 direct payment of 

Henry Shell as an appraisal fee. These total payments were made 

as follows: 
Schedule of P a m n t s  

Check No. Probate Non-Probate 
(Case #43-183) (Case #42-183) 

141 $ 500.00 $ 835.00 
(3/31/83 1 

103 695.93 
(9/29/84) 

100.00 

509.93 

1,273.97 

Totals $ 6,743.40 $ 2,718.90 

m 
8 



GRAND TOTAL ................$ 9,462.30 
~~~ 

Over the two year period of representation from March, 1983 

to June, 1985, the clients were rendered eight ( 8 )  invoices for 

the services rendered. A few months prior to the termination of 

services, Mrs. Jones became concerned at the cost of the legal 

services. with 

her pastor (and maybe their son since he was also involved with 

the clients in the matter). At that visit the Respondent ex- 

plained to both the pastor and the clients the services and 

charges and what was and would be involved to complete the mat- 

ter. The client appeared satisfied with the explanation and the 

An office visit was arranged and she came along 

services continued. 

When the next (and final bill was rendered May 5, 1985 the 

client called and stated that the services were terminated and 

that they would satisfy the final bill and collect their file 

records. This they did. The Respondent throughout the represen- 

tation because of the continuing nature of the relationship 

discounted some of the charges as the some invoices show. At the 

time of service termination, however, the Respondent was not 

aware that the clients had obtained other counsel, although they 

were advised to do so ,  nor that they had contracted with the 

other counsel on an oral contingent fee arrangement of 25% to 

collect for overpayments they felt were made under the legal ser- 

vices contract. At no time prior to the filing of this complaint 

with the Bar did the clients raise the issue of overpayment. The 

Respondent always maintained an open, caring and accommodating 

relationship with the clients. 
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Land Acau isition and the Probate Process 

Up to time of discharge in June, 1985, the Respondent had 

obtained the clients objectives. When discharged, a draft of 

the petition for sale of real estate to the client's son and 

proposed ordered was prepared which was turned over the the 

clients and transmitted to their new counsel, Charles Wilson, 

Esq., who used them to obtain the sale to the clients. Attorney 

Wilson received as fees for h i s  services from the King Estate the 

amount of $750.00, he also received an additional amount of $300 

to handle the transactions from the clients to their son. See, TR 

371:7-13 The Respondent's procedure would have been a direct 

sale in probate to the son. The probate land sale occurred in 

November, 1985, for $18,000 bringing cash into the Estate for 

the first time, and then in the sale to the client's son in 

February, 1986 who in turn sold the land in February, 1987 for 

$22,000, a $4,000 profit in only 13 months or a 22% profit. See, 

TR:270:20-25, 271:l-6. 

Attorney Wilson testified that he had a contingent fee 

arrangement with the clients for collection of any fee refund but 

did not recall if it were oral or written, further that he used 

the workproduct of the Respondent in preparing the petition for 

sale, and made no mention of the additional $300 received as 

compensation for the real estate transaction from the Joneses to 

their son. TR 167:14 to 170:13; 175:6-15. The clients' offered 

to settle their claim against the Attorney for $3,000. See, TR 

179:6-7 . 
The final account filed in the King Estate failed to include 
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the clients' claim for back taxes nor did it include the rents 

collected off the property. See, TR:192:8-21, 172:18 to 173:14. 

The Respondent never received any fees from the estate. See, TR 

173:19-25. 

The Probate Court of Hillsborough County, Judge F. Dennis 

Alvarez, presiding, on February 6, 1986 considered objections to 

the fees proposed to be paid under the Final Account of the 

personal representative, Roosevelt Jones, to Respondent. On 

February 3rd, 1986, Judge Alvarez entered an order determining 

that the sum of $2,500 constituted a reasonable fee for the 

services of Respondent to the Estate of Leula King and that the 

Estate was to be responsible to pay that amount only. The Estate 

of Leula King has paid no fees to Respondent and Respondent as 

sought to collect no fees from the Estate of Leula King. The 

Probate Court record shows no summons or complaint being issued 

against the Respondent only notice of hearings. The Probate 

Court record further reveals that the Respondent was denied a 

hearing on his counterclaim filed in the proceedings and was not 

accorded a jury trial. Respondent was not called to testify in 

support of fee charged the clients at that hearing on objec- 

tions to discharge and for reimbursement of attorney fees paid by 

the personal representative to Respondent out of estate funds. 

Respondent received no compensation out of estate funds, b u t  was 

paid exclusively by checks signed by Perry Jones, the personal 

representative's wife, from a joint account with her husband, 

Roosevelt Jones, with Freedom Federal Savings and individual 

account at Community Federal S & L .  

The Grievance Process 
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Four months after discharge in October 1985, the clients 

filed a grievance with The Florida Bar. A hearing was held 

before a panel of the Bar's Grievance Committee for the 13th 

Judicial Circuit. "The grievance committee is the Bar's 'grand 

jury' ... and proceedings before [it] are nonadversarial in nature. 
*** If the grievance committee finds probable cause, then formal 

adversarial proceedings, which ordinarily lead to disposition by 

the Supreme Court of Florida, will be commenced..." See, Notice, 

Grievance Procedures, The Florida Bar. The grievance committee 

hearing is not a part of the investigatory processf but is the 

preliminary adjudicatory proceeding. During the deliberations of 

the Attorney's grievance committee panel, an assistant Bar Coun- 

sel was present and did participate to some extent. Further, the 

entire grievance committee has no members of the Afro-American 

community and thus the Respondent's panel could not have included 

such members either as lay or attorney members. During the show 

cause hearing, the grievance committee panel received evidence of 

the probate refund proceedings. 

Proceedinqs Before Referee 

The Florida's Bar's case consisted, in part o f ,  testimony 

and documentary evidence of the probate court's proceedings, and 

testimony of John A. Jones, E s q . ,  a member of the law firm of 

Holland and Knight. Judge Alvarez was the chief witness for the 

former evidence who stated that he considered all services ren- 

dered by the Respondent, whether probate or not, and included 

that in his determination of a reasonable fee: 

"(1)n reviewing the whole matter I ruled that 
all services provided by Mr. Richardson were 



I 

. 

in fact related to the estate and were not re- 
lated to estate planning. And I felt that the 
$2,500.00, notwithstanding the fact that there 
was a contract, was sufficient to provide 
services in this estate and also for any ser- 
vices that he might have provided for estate 
planning. 'I TR 65: 12-19 

Judge Alvarez further acknowledged that the Respondent never 

received any compensation from estate funds. See, TR 78:17-25, 

79, 8O:l-16. 

Attorney Jones testified that the hourly rates of the member 

of his firm with the professional training and experience of the 

Attorney would range from $125 to $200 per hour. TR 110:8-14. 

He further testified that time was not a factor in his determina- 

tion that the fee charge was excessive: 

' I . .  .I looked at what appears to have been done 
and accomplished. And how much time or  effort 
was, how much time you spent on it & x& 
necessary the way that I would uauge n y  judue- 
ment as to the reasonableness of the services 
performed." TR 114:21 to 115:l 

See, also, TR 120:2-15. and that the costs charged "do not seem 

to be unreasonable". See, TR 117:23-24. Attorney Jones testified 

that as to the estate planning services this was "in a field of 

law which I must admit I'm not familiar with". See, TR 126:7-8 

13 



SUMMARY OF ARGUMENTS 

1. USE OF TAINTED OR ILLEGAL EVIDENCE. 

That  t h e  13C Grievance  Committee a n  R e f e r e e  r e  ,ed upon 

incompetent  and/or  improper documentary and t e s t i m o n i a l  ev idence  

from v o i d  and i l l e g a l  p r o c e e d i n g s  i n  t h e  P r o b a t e  D i v i s i o n  o f  t h e  

H i l l s b o r o u g h  County C i r c u i t  C o u r t ,  Hon. F. Dennis  Alvarez ,  

p r e s i d i n g  d e a l i n g  w i t h  p r o b a t e  c o u r t ' s  judgment o r d e r i n g  t h e  

Respondent t o  r e fund  t o  t h e  Esta te  of Leula  King compensat ion 

t h a t  d i d  no come from t h e  Es ta te  r e c e i v e d  by Respondent under  an  

a t t o r n e y  f e e  c o n t r a c t  w i t h  t h e  Esta te ' s  p e r s o n a l  r e p r e s e n t a t i v e  

and h i s  w i f e ,  who i n i t i a l l y  f i l e d  a g r i e v a n c e  w i t h  t h e  F l o r i d a  

Bar, f o r  e s t a t e  and n o n- e s t a t e  s e r v i c e s .  The Respondent con tends  

t h e  p r o b a t e  c o u r t ' s  p r o c e e d i n g s ,  b e i n g  by s t a t u t e  " i n  rem" ( F l a .  

S t a t .  731.105),  c o u l d  n o t  be had s i n c e  t h e  Respondent r e c e i v e d  no 

funds  from t h e  Estate,  h i s  f e e  c o n t r a c t  b e i n g  a n  ar rangement  

between he Respondent and h i s  c l i e n t s  which t h e  Esta te  had no 

i n t e r e s t ,  t h e  f e e  c o n t r a c t  b e i n g  no asset o f  t h e  Estate nor  

o b l i g a t i o n  o f  t h e  Estate. The Respondent f u r t h e r  con tends  t h a t  

t h e  p r o c e e d i n g s  a r e  v i o l a t i v e  o f  h i s  1 4 t h  Amendment (U.S. Cons t i-  

t u t i o n )  r i g h t s  t o  d u e  p r o c e s s  and equal p r o t e c t i o n  of t h e  laws, 

s i n c e  t h e  Respondent was never  summoned b e f o r e  t h e  p r o b a t e  c o u r t  

a c c o r d i n g  t o  l a w ,  was d e n i e d  a h e a r i n g  and was unab le  t o  p rose-  

cute a c o u n t e r c l a i m  i n  t h e  probate p r o c e e d i n g s ,  and was d e n i e d  a 

r i g h t  t o  t r i a l  by  j u r y .  F u r t h e r ,  hav ing  been d e n i e d  a " f u l l  and 

f a i r "  o p p o r t u n i t y  t o  l i t i g a t e  t h e  i ssues  b e f o r e  t h e  p r o b a t e  

c o u r t ,  t h e  Committee and t h e  Referee were n o t  p r e c l u d e d  from 

d i s r e g a r d i n g  t h e  judgment and t h e  e v i d e n c e  p r e s e n t e d  i n  s u p p o r t  

14 



thereof. 

That the testimonial and documentary evidence at the Final 

Hearing before the Referee was unreliable (1) since the Florida 

Bar's attorney witness should have been disqualified on grounds 

of a conflict of interest since the attorney's partner serves on 

the Florida Bar's Board of Governors and, further, the 

attorney's testimony revealed serious deficiencies in the 

attorney's legal knowledge of the subject of representation by 

the Respondent in estate planning, application of appropriate 

legal standards, and background preparation that formed the 

predicate for the attorney's opinion; ( 2 )  since Judge Alvarez's 

testimony was inaccurate and patently false, demonstrated an 

abuse of judicial discretion, and showed that the Judge relied 

upon false and misleading court documents (e.g. a final account 

with unreported estate income) in making his rulings; and ( 3 )  

since the complaining client's testimony revealed she testified 

incorrectly at the probate court proceedings regarding the number 

and source of payments for estate services made to the Respondent 

out of the client's personal funds and that she and her new 

attorney(s) had a oral contingent fee arrangement to collect the 

claim for alleged overpayment. 

2. INSUFFICIENT EVIDENCE AND FINDINGS. 

The Referee had insufficient "clear and convincing" evidence 

of professional misconduct, failed to make specific findings 

applying the factors under the Bar Rule governing excessive fee 

claims, and failed to apply his findings to the legal concepts of 

overreaching and/or unconscionability. This omission was an 

15 
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abuse of  d i s c r e t i o n  and demons t ra ted  a m a n i f e s t  d i s r e g a r d  o f  

law. 

t h e  

3. LACK OF DUE PROCESS--THE GRIEVANCE PANEL PROCEEDINGS. 

F i r s t ,  The Gr ievance  Committee e x c l u d e d  B l a c k s  and t h u s  d i d  

n o t  r e p r e s e n t  a c r o s s- s e c t i o n  o f  t h e  l e g a l  and l a y  community of  

t h e  1 3 t h  J u d i c i a l  C i r c u i t .  Respondent d o e s  n o t  claim a n  e n t i t l e -  

ment t o  have a B l a c k  on h i s  p a n e l  = =, b u t  t h a t  t h e  l i k e l i h o o d  

of  a B l a c k  was n i l  s ince  none were on t h e  Committee a t  la rge .  

T h i s  d e n i e d  Respondent ,  and any o t h e r  l awyer ,  whether B l a c k  o r  

non-Black, t h e  o p p o r t u n i t y  t o  have a h e a r i n g  p a n e l  r e p r e s e n t a t i v e  

o f  a c r o s s- s e c t i o n  o f  t h e  l e g a l  and l a y  community which Respon- 

d e n t  is  e n t i t l e d  t o  under  t h e  Federal and S t a t e  c o n s t i t u t i o n s .  

Secondly ,  t h e  Gr ievance  p a n e l  c o n s i d e r e d  incompetent  e v i d e n c e  of  

t h e  i l l e g a l  p r o b a t e  c o u r t  p r o c e e d i n g s .  And, t h i r d ,  Bar c o u n s e l  

was p r e s e n t  and par t i c ipa ted  i n  t h e  p o s t- h e a r i n g  a d j u d i c a t o r y  

phase  o f  t h e  show c a u s e  h e a r i n g  and t h e  Respondent and h i s  coun- 

se l  were exc luded  from t h e  d e l i b e r a t i o n s .  Each of f o r e g o i n g ,  

j o i n t l y  and s e v e r a l l y ,  v i o l a t e s  due p r o c e s s  r i g h t s  of t h e  Respon- 

d e n t .  

4 .  ENTIRE PROCEEDINGS UNCONSTITUTIONAL. 

The Bar R u l e  r e g u l a t i n g  legal  fees  i n s o f a r  a s  it d e a l s  w i t h  

e x c e s s i v e n e s s  is vague s i n c e  the re  is no a s c e r t a i n a b l e  s t a n d a r d  

t o  which t h e  Respondent c a n  govern  h i s  conduc t  and is a r b i t r a r y  

s i n c e  a " lawyer  o f  o r d i n a r y  prudence"  must conc lude  t h a t  t h e  f e e  

is e x c e s s i v e ,  and promotes a n t i- c o m p e t i t i v e  t e n d e n c i e s  among 

l awyers  t o  se t  fees s o  as  n o t  t o  run  a f o u l  o f  t h e  Bar 's  vague 

d i s c i p l i n a r y  r u l e .  

5. SANCTIONS IMPROPER. 



I 
I 
I 
I 
I 
I 
e g 
I 
v 

I n  no case where a p u b l i c  reprimand was imposed a s  

d i s c i p l i n e  was r e s t i t u t i o n  o r d e r e d .  The remedy of  r e s t i t u t i o n  

has  been s p e c i f i c a l l y  rejected by t h i s  Cour t  u n l e s s  t h e r e  is 

showing of f r a u d ,  d i s c e i t ,  o r  m i s a p p r o p r i a t i o n  of  c l i e n t ' s  f u n d s .  

N e i t h e r  h a s  a p u b l i c  reprimand been coup led  w i t h  p r o b a t i o n  o r  

remedial e d u c a t i o n ,  s i n c e  t h i s  is a n  i s o l a t e d  i n c i d e n t  of bad 

judgment o r  n e g l e c t .  The o n l y  d i s p u t e  is as  t o  t h e  " p r i c e  f o r  

s e r v i c e s  r endered"  t o  c l i e n t s  who a re  lower  middle o r  working 

class since t h e  Referee concluded t h a t  t h e  f e e  charged  was 

" a l r i g h t "  f o r  a w e a l t h y  i n d i v i d u a l  t o  pay ,  a p r i v a t e  reprimand 

w i t h  o r  w i t h o u t  b i n d i n g  a r b i t r a t i o n  o r  b i n d i n g  a r b i t r a t i o n  a l o n e  

would be p r e f e r a b l e  e s p e c i a l l y  i n  view of  t h e  p r o f e s s i o n a l  

t r a i n i n g ,  e x p e r i e n c e ,  and s t a n d i n g  of  t h e  Respondent and h i s  

c o n t r i b u t i o n s  t o  t h e  community and p r o f e s s i o n  l e c t u r i n g  

f r e q u e n t l y  on e s t a t e  p l a n n i n g  and law o f f i c e  economic sub jec t s .  

The c o s t s  were imposed w i t h  a n  o p p o r t u n i t y  t o  o b j e c t  t o  t h e  items 

a l lowed t o  Bar c o u n s e l ,  i .e .  meals and i n v e s t i g a t i o n  s e r v i c e s ,  

and f u r t h e r  t h e  whole concep t  of  c o s t s  a l lowance  t o  t h e  Bar 

c o u n s e l  v i o l a t e s  t h e  due p r o c e s s  and equal p r o t e c t i o n  o f  t h e  

Federal and State c o n s t i t u t i o n s  s i n c e  t h e r e  is no r e c i p r o c i t y ,  

i .e .  if t h e  Bar l o s e s  c o s t s  a re  n o t  assessed a g a i n s t  i t ,  and 

o t h e r  p r o f e s s i o n a l s  (e .g . ,  d o c t o r s )  do  n o t  pay such  c o s t s  i f  

d i s c i p l i n e d .  



ARGUMENTS 

1. USE OF TAINTED OR ILLEGAL EVIDENCE. 

P r o b a t e  Cour t  Records: P r e c l u s i o n .  The Bar Gr ievance  Commit- 

tee  p a n e l ' s  and R e f e r e e ' s  receipt  of  ev idence  t h a t  was from an 

i l l e g a l  p roceed ing  d e n i e s  t h e  Respondent due p r o c e s s .  The pro-  

b a t e  judge  of  t h e  H i l l s b o r o u g h  County C i r c u i t  Cour t  ' ' p robate  

c o u r t " ]  improper ly  e x e r c i s e d  j u r i s d i c t i o n .  The p r o b a t e  c o u r t ' s  

s t a t u t o r y  j u r i s d i c t i o n  is " i n  rem". F l a .  S t a t .  731.105 I f  

anyone r e c e i v e s  funds  o r  p r o p e r t y  o f  a n  e s t a t e ,  t h e  p r o b a t e  

c o u r t ' s  j u r i s d i c t i o n  a t t a c h e s ,  o t h e r w i s e  any  judgment over  res 

which t h e  c o u r t  h a s  no j u r i s d i c t i o n ,  i .e .  n o n- e s t a t e  assets,  is 

void  and a n u l l i t y .  S p i t z e r  v. Branninq,  184 So. 770 ( F l a . ,  

1938) .  As re la tes  t o  a t t o r n e y  f e e  c o n t r a c t s  f o r  s e r v i c e s  i n  a n  

e s t a t e  p roceed ing ,  t h e  e s t a t e  canno t  be bound by t h e  c o n t r a c t  and 

it is a p e r s o n a l  o b l i g a t i o n  of  t h e  c o n t r a c t i n g  c l i e n t ,  whether  

b e n e f i c i a r y ,  p e r s o n a l  r e p r e s e n t a t i v e  o r  d i s i n t e r e s t e d  t h i r d -  

p a r t y .  F l a .  S t a t .  733.619 [ A t t o r n e y  f e e  c o n t r a c t  n o t  

e n f o r c e a b l e  a g a i n s t  e s t a t e ] ;  F l a .  S t a t .  733.6175 ["Any p e r s o n  who 

is de te rmined  t o  have r e c e i v e d  e x c e s s i v e  compensat ion from an 
e s t a t e  f o r  s e r v i c e s  r endered  may be o r d e r e d  t o  make  a p p r o p r i a t e  

r e funds ."  (Emphasis S u p p l i e d ) ]  In re Esta te  of L i e b e r ,  103 So.2d 

192,  200 ( F l a . ,  1 9 5 8 ) .  The Respondent r e c e i v e d  payment f o r  

s e r v i c e s  r endered  t o  t h e  Es ta te  of L e u l a  King of  which one of  t h e  

compla in ing c l i e n t s  (Mr. J o n e s )  was c o- b e n e f i c i a r y  and p e r s o n a l  

r e p r e s e n t a t i v e  from Mr. J o n e s e s '  w i f e ,  P e r r y  J o n e s ,  t h e  o t h e r  

compla in ing c l i e n t .  N o  e s t a t e  funds  were used.  P e r r y  J o n e s  is 

n o t  a p e r s o n  i n t e r e s t e d  i n  t h e  Es ta te  a s  b e n e f i c i a r y  o r  p e r s o n a l  - 
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r e p r e s e n t a t i v e .  S i n c e  t h e  compensat ion r e c e i v e d  by t h e  Respon- 

d e n t  d i d  n o t  come "from a n  es ta te"  no re fund  can  be o r d e r e d  by 

t h e  p r o b a t e  c o u r t  and f u r t h e r m o r e ,  t h e  payments under  t h e  l e g a l  

s e r v i c e  c o n t r a c t  w i t h  t h e  compla in ing c l i e n t s  are  n o t  assets of 

t h e  Es ta te  nor  is an o b l i g a t i o n  o f  t h e  E s t a t e  under  which payment 

from t h e  Esta te  h a s  been made. The p r o b a t e  c o u r t  c l e a r l y  lacked 

j u r i s d i c t i o n  over  t h e  "res"  ( i .e .  a t t o r n e y  fee c o n t r a c t )  and t h u s  

i t s  p r o c e e d i n g s  were n u l l  and vo id .  

A d d i t i o n a l l y ,  t h e  Respondent never  was p r o p e r l y  b rough t  

b e f o r e  t h e  p r o b a t e  c o u r t  s i n c e  no summons was e v e r  s e r v e d  upon 

him a t  anyt ime d u r i n g  t h e  p r o c e e d i n g s  and t h e  Respondent has  

never  consen ted  t o  t h e  c o u r t ' s  j u r i s d i c t i o n .  I n  t h e  c lass ic  U.S .  

Supreme Cour t  case o f  Pennover v. Neff ,  95 U . S .  9 1 4  ( 1 8 7 7 ) ,  t h e  

Cour t  s t a t e d ,  i n t e r  a l i a :  

"Since  t h e  a d o p t i o n  o f  t h e  F o u r t e e n t h  Amend- 
ment  t o  t h e  Federal C o n s t i t u t i o n ,  t h e  v a l i d i t y  
of  such  judgments may be d i r e c t l y  q u e s t i o n e d ,  
and t h e i r  enforcement  i n  t h e  S t a t e  r e s i s t e d ,  
on t h e  ground t h a t  p r o c e e d i n g s  i n  a c o u r t  o f  
j u s t i ce  t o  d e t e r m i n e  t h e  p e r s o n a l  r i g h t s  and 
o b l i g a t i o n s  o f f  p a r t i e s  over  whom t h a t  c o u r t  
h a s  no j u r i s d i c t i o n  doe n o t  c o n s t i t u t e  due 
p r o c e s s  of  law. ... To g i v e  such  p r o c e e d i n g s  
any v a l i d i t y ,  t h e r e  m u s t  be a t r i b u n a l  
competent  & its c o n s t i t u t i o n- - t h a t  is & 
---- t h e  law of i t s  c r e a t i o n- - t o  pass upon t h e  
s u b j e c t  matter of the s u i t :  and,  i f  t h a t  
i n v o l v e s  mere ly  a d e t e r m i n a t i o n  of  t h e  per-  
s o n a l  l i a b i l i t y  of  t h e  d e f e n d a n t ,  & m u s t  
- be b r o u s h t  w i t h i n  its j u r i s d i c t i o n  & ser- 
-- v i c e  o f  p r o c e s s  w i t h i n  t h e  S t a t e  o r  h i s  
v o l u n t a r y  appearance." (Emphasis Sup- 
p l i e d ) .  

Subsequen t ly ,  t h e  U . S .  Supreme Cour t  h e l d  i n  Mullane v. C e n t r a l  

Hanover Bank  and T r u s t  Co., 339 U.S. 306 (1950), i n t e r  a l i a :  

"An e l e m e n t a r y  and fundamenta l  r e q u i r e-  
ment of  due  p r o c e s s  i n  any p roceed ing  which is 
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a n  

t o  b e  accorded  f i n a l i t y  is n o t i c e  r e a s o n a b l y  
c a l c u l a t e d ,  under  t h e  circumstances, t o  ap- 
p r i s e  i n t e r e s t e d  p a r t i e s  o f  pendancy o f  t h e  
a c t i o n  and a f f o r d  them an o p p o r t u n i t y  t o  p re-  
s e n t  t h e i r  o b j e c t i o n s .  The n o t i c e  m u s t  b e  
of  such  a n a t u r e  a s  r e a s o n a b l y  convey 
- t h e  r e q u i r e d  i n f o r m a t i o n ,  and m u s t  af- 
f o r d  a r e a s o n a b l e  t i m e  f o r  t h o s e  i n t e r e s t -  
ed t o  m a k e  t h e i r  appearance . . ."  (Emphasis 
S u p p l i e d )  

A s  t o  p r e c l u s i o n  under t h e  d o c t r i n e  of  c o l l a t e r a l  e s t o p p e l ,  

e x c e p t i o n  t o  t h e  r u l e  is i f  t h e  l i t i g a n t  had a " f u l l  and f a i r  

o p p o r t u n i t y "  t o  l i t i g a t e  t h e  issues.  See, Montana v. United  

S t a t e s ,  440 U.S. 147,  J.5J (1979) .  C o n t r a c t  a c t i o n s  a re  l i t i g a t e d  

i n  t h e  g e n e r a l  c i v i l  d i v i s i o n  o f  t h e  C i r c u i t  C o u r t s  of F l o r i d a  

where l i t i g a n t s  a r e  accorded a r i g h t  t o  t r i a l  by j u r y .  Fee 

d i s p u t e s  between a t t o r n e y s  and c l i e n t s  i n  p r o b a t e  p r o c e e d i n g s  a re  

s i m p l e  c o n t r a c t  a c t i o n s  which a re  t o  be  t r i e d  i n  t h e  g e n e r a l  

c i v i l  d i v i s i o n .  See ,  Es ta te  of Sacks ,  300 So.2d 706, 708 ( F l a . ,  

3rd  DCA, 1 9 7 4 ) .  See a l s o ,  The F l o r i d a  Bar v. Wvnn, 208 So.2d 

800, 811 (F la . ,  1968) A f u l l  and f a i r  o p p o r t u n i t y  was n o t  

accorded t h e  Respondent i n  t h e  p r o b a t e  p r o c e e d i n g s  because  (1) 

t h e  Respondent ,  a non- par ty  t o  t h e  p r o b a t e  p r o c e e d i n g s  who had 

long  s ince  been a l lowed t o  withdraw a f t e r  t h e  c l i e n t s  d i s c h a r g e d  

him, was never  summoned [See,  B e c k  v. B e c k ,  383 So.2d 268, 271 n. 
- 6 (F la .  3 rd  DCA, 1980) ( A t t o r n e y s  who r e c e i v e d  compensat ion from 

an e s t a t e  m u s t  b e  n o t i c e d  and " j o i n e d  i n  t h e  p roceed ings"  i n  

o r d e r  t o  make  a p p r o p r i a t e  r e f u n d s  under F l a .  S t a t .  733.6175)] ,  

( 2 )  t h e  Respondent d o e s  n o t  have t h e  r i g h t  t o  j u r y  t r i a l  on f a c t  

i ssues  s u r r o u n d i n g  h i s  f e e  c o n t r a c t  w i t h  h i s  c l i e n t s  which is 

accorded i n  t h e  g e n e r a l  c i v i l  d i v i s i o n ,  ( 3 )  t h e  p r o b a t e  c o u r t  

f a i l e d  t o  accord  a h e a r i n g  on t h e  Respondent ' s  c o u n t e r c l a i m  
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a g a i n s t  h i s  c l i e n t s ,  one of  which was a non- par ty  t o  t h e  p r o b a t e  

p r o c e e d i n g s  and ( 4 )  d i s c o v e r y  is r e s t r i c t e d  on t o  t h e  matters 

r e l a t e d  t o  e s t a t e  a d m i n i s t r a t i o n .  No f u l l  and f a i r  o p p o r t u n i t y  

i n  f a c t  was accorded  t h e  Respondent t o  l i t i g a t e  t h e  i ssue  t o  

whether  h i s  c l i e n t s  o v e r p a i d  compensat ion under t h e  fee c o n t r a c t s  

t h e y  had w i t h  him, t h e  King Esta te  having no i n t e r e s t  i n  t h e  fee 

c o n t r a c t s ,  having p a i d  no p a r t  of  t h e  f e e  c o n t r a c t ' s  c o n s i d e r a-  

t i o n  nor  was it o b l i g a t e d  i n  anyway t o  do s o  nor  d i d  t h e  Respon- 

d e n t  seek compensat ion from t h e  Esta te  f o r  payment under  h i s  fee  

c o n t r a c t s .  N e i t h e r  t h e  g r i e v a n c e  p a n e l  nor  t h e  Referee shou ld  

have g i v e n  p r e c l u s i v e  e f f e c t  t o  t h e  judgment of  t h e  p r o b a t e  c o u r t  

under  t h e s e  c i r c u m s t a n c e s  and it was r e v e r s a b l e  e r r o r  t o  do so .  

B a r ' s  A t t o r n e y  Witness  D i s s u a l i f i e d .  The Bar r u l e  requires 

t h a t  a " lawyer o f  o r d i n a r y  prudence.. ' '  m u s t  conc lude  t h a t  t h e  fee 

charged is e x c e s s i v e .  FBR 4-1.5(A) (1) A t t o r n e y  John A. J o n e s  is 

a member of  t h e  f i r m  o f  Holland and Knight  which h a s  a member on 

The F l o r i d a  Bar Board of  Governors .  F u r t h e r  t h e  f i rm may have 

r e p r e s e n t e d  The F l o r i d a  Bar i n  p r o c e e d i n g s  b e f o r e  t h i s  C o u r t ,  

o t h e r  c o u r t s ,  o r  t h e  F l o r i d a  L e g i s l a t u r e .  A t t o r n e y  J o n e s  is 

t h e r e f o r e  d i s q u a l i f i e d  t o  t e s t i f y  as  a w i t n e s s  f o r  The F l o r i d a  

Bar. See, FBR 3 - 7 1 0 ( i ) .  The p r o h i b i t i o n  a g a i n s t  r e p r e s e n t a t i o n  

a l s o  a p p l i e s  t o  t e s t i m o n y  f o r  a n  a t t o r n e y  w i t h  e q u a l  f o r c e .  The 

fundamenta l  f a i r n e s s  and p u b l i c  p o l i c y  is obv ious ,  t o  assure 

undivided l o y a l t y  t o  a c l i e n t ,  t o  a s s u r e  t h a t  t h e  t e s t i m o n y  would 

n o t  be unduly  i n f l u e n c e d  by any  r e l a t i o n s h i p s ,  and t o  assure t h a t  

t h e  d e c i s i o n s  of  t h o s e  i n  a d m i n i s t r a t i v e  o r  q u a s i - j u d i c i a l  p o s i-  

t i o n s  n o t  unduly  i n f l u e n c e d  by any r e l a t i o n s h i p .  The Referee 

erred i n  p e r m i t t i n g  t h i s  w i t n e s s  t o  t e s t i f y .  



Bar ' s  Wi tnesses  U n r e l i a b l e .  The F l o r i d a  B a r ' s  p r i n c i p a l  

w i t n e s s e s  were u n r e l i a b l e  and t h u s  t h e  e v i d e n c e  is n e i t h e r  "c lear  

and convincing":  

A s  t o  Judge A l v a r e z ,  n o t  o n l y  was h i s  t e s t i m o n y  f a l s e ,  b u t  

demonst ra ted  a n  abuse  of j u d i c i a l  d i s c r e t i o n  r e g a r d i n g  h i s  d e t e r -  

m i n a t i o n s .  F i r s t ,  t h e  Judge t e s t i f i e d  t h a t  he c o n s i d e r e d  t h e  

$2,500 l e g a l  f e e  t o  b e  r e a s o n a b l e  f o r  b o t h  e s t a t e  and n o n- e s t a t e  

s e r v i c e s  which were evidenced by two c o n t r a c t s .  See ,  TR 64:14 t o  

67:13. That  c o u l d  n o t  be  t h e  case s i n c e  t h e  c o n t r a c t s  came i n t o  

e v i d e n c e  a f t e r  h i s  i n i t i a l  d e t e r m i n a t i o n  a t  a h e a r i n g  on February  

3, 1989 ( o r d e r  e n t e r e d  February  2 4 t h ,  1 9 8 6 ) ,  a t  t h e  h e a r i n g  on 

t h e  p e r s o n a l  r e p r e s e n t a t i v e ' s  Motion f o r  Reimbursement of  Excess 

A t t o r n e y ' s  Fee f i l e d  March 1 0 ,  1986 and heard  on March 1 8 ,  1986. 

Not u n t i l  t h e  second h e a r i n g  on March 1 8 t h ,  d i d  t h e  Judge have 

b e f o r e  h i m  t h e  e v i d e n c e  of payments by Mrs. J o n e s  t o  t h e  Respon- 

d e n t  f o r  s e r v i c e s  r endered .  Here t h e  t e s t i m o n y  is i n  d i r e c t  

c o n f l i c t  w i t h  t h e  documentary e v i d e n c e  and t h e  time frame i n  

which e v e n t s  o c c u r r e d ,  w h i c h  e i the r  shows c o n f u s i o n  on t h e  par t  

o f  t h e  Judge o r  a a t t e m p t  t o  ex post f a c t o  j u s t i f y  h i s  r u l i n g .  

Whatever t h e  r e a s o n ,  t h i s  t e s t i m o n y  i f  fa lse .  Second, t h e  Judge 

t e s t i f i e d  t h a t  he c o n s i d e r e d  n o n- e s t a t e  work i n  c o n s i d e r i n g  t h e  

fee f o r  e s t a t e  work, 

It ( t ) h a t  a n y t h i n g  e lse  t h a t  [Respondent]  charged 
them, whether  he c a l l e d  it e s t a t e  p l a n n i n g  o r  
whether  he c a l l e d  it fees o f  t h e  p e r s o n a l  re-  
p r e s e n t a t i v e  and so  f o r t h ,  t h a t  a l l  came d e r  t h e  
$2,500; t h a t  I d i d  n o t  f e e l  he shou ld  be  
p a i d  any o t h e r  sums."  TR 67:8-13 

and added in t e res t  on a l o a n  made by Mrs. J o n e s  t o  pay p e r s o n a l  

expenses  and t h e  Responden t ' s  l e g a l  f e e  [TR 239:21 t o  240:12]. 



According to Fla. Stat. 733.6175 , "..(a)ny person who is deter- 

mined to have received excessive compensation from = estate for 

services rendered may be ordered to make appropriate refunds" 

(emphasis supplied), there was no showing that "compensation [was 

received by Respondent] from an estate" and thus consideration by 

Judge Alvarez of non-estate services and sources of payment was 

patently erroneous and exceeded the statutory grant of authority. 

Concominantly, the Judge in ordering refund of fees paid to the 

Respondent from non-estate sources exceeded the "in rem" 

jurisdiction of the probate court granted by statute. See, Fla. 

Stat. 731.105. One appellate court, in the very similar case, 

Tomskv v. Superior Court, 63 P 1020 (Cal., 1901), to this, in 

denying the right of the probate court to enforce a refund of 

fees via its contempt power that an attorney had received from a 

personal representatives stated: 

"It is true he is an attorney of the court 
and an officer thereof, but that does not 
deprive him of the equal protection of the 
law. The judge of the court could not ar- 
bitrarily order him to refund a retainer 
received by him, for the mere reason that 
-- in the opinion of judqe, had not 
been earned. The court would have the 
power to allow or reject the items so paid 
when the account of the [personal represen- 
tative was presented for settlement, but 
its protectinq arm does not extend so far 
--- that it can order all parties to refund 
money which, in j& opinion of the judge, 
-- has been wronufullv obtained from the [per- 
sonal representative1 of the estate. *** 
'It is a principle that underlies all in- 
stitutions and forms of government that no 
man can be deprived of his property, except 
in proceedings according to law, unless it 
be confiscated for the necessities or good 
of the public.'" at 1021 (Emphasis Supplied) 

See also, Jackson v. Superior Court, 290 P. 4 4 8  (Cal., 1930). 



Accord, 

1982) : 

S h e f f i e l d  v. Dallas ,  417 So.2d 796, 798 F l a .  5 t h  DCA, 

" . . [ I ] t  is  t h e  s t a t u t o r y  (and i n h e r e n t )  
o b l i g a t i o n  of  t h e  [ p r o b a t e ]  c o u r t  t o  re- 
view and d e t e r m i n e  t h e  r e a s o n a b l e  amount 
of  compensat ion t o  be  p a i d  t o  a n  a t t o r n e y  
f o r  a p e r s o n a l  r e p r e s e n t a t i v e  i n  p r o b a t e  
p roceed ings .  *** [And] t o  moni tor  ( t h e )  
e s t a t e  and p r o t e c t  it from what is f a c-  
t u a l l y  de termined t o  be  a n  e x c e s s i v e  
claim f o r  a n  a t t o r n e y  f e e . "  

i n s t a n c e ,  t h e  p r o b a t e  c o u r t  exceeded I n  t h i s  i ts  i n  rem 

j u r i s d i c t i o n  and t h u s  t h e s e  p r o c e e d i n g s  a r e  n u l l  and vo id  and any 

e v i d e n c e  p r e s e n t e d  t h e r e i n  i n v a l i d  and i t s  u s e  i n  c o l l a t e r a l  

p roceed ings  i n a d m i s s a b l e .  

Fur thermore ,  Judge A l v a r e z ' s  f i n a l  r u l i n g  [See ,  E x h i b i t  "B": 

Amended Order  on Refund o f  A t t o r n e y  F e e s ,  F l a .  Bar E x h i b i t  #17, 

annexed] r e q u i r i n g  t h e  re fund  o f  a t t o r n e y  f e e s  by t h e  Respondent 

t o  t h e  King Estate i n  t h e  amount of $10,550.99 (Ten Thousand F i v e  

Hundred F i f t y  and 99/100 D o l l a r s )  g r o s s  and $7,970 (Seven 

Thousand N i n e  Hundred Seven ty  and O O / l O O  D o l l a r s )  n e t  exceeds  t h e  

amount s t i p u l a t e d  t o  have been a c t u a l l y  r e c e i v e d  by t h e  

Respondent ,  i .e. $6,743.40 ( S i x  Thousand Seven Hundred and For ty -  

Three and 40/100 D o l l a r s )  i n c l u d i n g  c o s t s ,  from Mrs. J o n e s  and is 

c o n t r a r y  t o  t h e  a c tua l  e v i d e n c e  p r e s e n t e d  ( c a n c e l l e d  c h e c k s ,  

i n v o i c e s ) .  The Second D i s t r i c t  Cour t  of  Appeals  r e v e r s e d  t h i s  

Judge on t h e  i ssue  o f  amount when t h e  J u d g e ' s  f i n d i n g s  was less 

t h a n  t h e  subsequen t  amount, t h e  o r i g i n a l  amount t o  b e  refunded 

was $8,018.49 ( E i g h t  Thousand E igh teen  and 49/100 D o l l a r s ) .  See ,  

Richardson v. J o n e s ,  508 So.2d 739, 740 ( F l a .  2nd DCA, 1 9 8 7 ) .  

Attorney John A. Jones, t h e  a t t o r n e y  w i t n e s s  f o r  t h e  Bar, 



t e s t i f i e d  t h a t  h i s  o p i n i o n  was n o t  based  upon review of  t h e  case 

r e c o r d  main ta ined  by t h e  Respondent.  I n  t h e  case of In re 
Estate of L i e b e r ,  supra,  t h i s  Cour t  h e l d ,  i n t e r  a l i a  t h a t  review 

o f  t h e  case r e c o r d  of  a n  a t t o r n e y  is r e q u i r e d  t o  t e s t i f y  as  t o  

t h e  r e a s o n a b l e n e s s  o f  f e e s  s i n c e  t h e  c o u r t ' s  r e c o r d  d o e s  n o t  

o f t e n  re f lec t  t h e  n a t u r e  and e x t e n t  o f  work performed.  Such 

i n a d e q u a t e  p r e p a r a t i o n ,  coup led  w i t h  t h e  w i t n e s s ' s  acknowledgment 

o f  h i s  u n f a m i l i a r i t y  w i t h  e s t a t e  p l a n n i n g  shows t h a t  t e s t i m o n y  

c o u l d  b e  n e i t h e r  " c l e a r "  nor  "conv inc ing"  and was u n r e l i a b l e  and 

shou ld  n o t  have been r e c e i v e d  o r  g i v e n  any weight  by t h e  Refe ree .  

The compla in ing c l i e n t ,  P e r r y  J o n e s ,  a s  a w i t n e s s  had a 

i n t e r e s t  i n  s e e k i n g  c o n v i c t i o n  f o r  p u r p o s e s  of  o b t a i n i n g  a refund 

o r  r e s t i t u t i o n  as  was recommended by t h e  R e f e r e e .  Her t e s t i m o n y  

r e v e a l e d  t h a t ,  a l t h o u g h  hav ing  p r e v i o u s l y  t e s t i f i e d  i n  p r o b a t e  

c o u r t  p r o c e e d i n g s  t h a t  a l l  t h e  checks  p a i d  t h e  Respondent were 

f o r  p r o b a t e  work [See, TR 235:5 t o  240:3; 245:22 t o  246:5],  t h a t  

t h i s  was i n  f ac t  u n t r u e ,  t h a t  s h e  had o f f e r e d  t o  s e t t l e  t h e  case 

w i t h  t h e  Respondent and withdraw he B a r  compla in t  f o r  $3,000 

[See,  TR 245:9], t h a t  s h e  had e n t e r e d  i n t o  some c o n t i n g e n t  fee  

ar rangement  w i t h  h e r  A t t o r n e y ,  C h a r l e s  R. Wilson,  f o r  c o l l e c t i o n  

o f  any r e f u n d s  o r d e r e d  by t h e  p r o b a t e  c o u r t  from t h e  Respondent 

p o s s i b l y  o r a l  s i n c e  no w r i t t e n  agreement  was e v e r  produced [See, 

TR 243:2 t o  245:8],  t h a t  l o a n  funds  were used f o r  payments o t h e r  

t h a n  t h e  l e g a l  s e r v i c e s  o f  t h e  Respondent (e .g.  purchase  of 

$2,200 au tomobi le )  [See, TR 239:21-25 t o  24O:l-41, t h a t  r e n t a l s  

were r e c e i v e d  from t e n a n t s  on t h e  Es t a t e ' s  l a n d  which were never  

r e p o r t e d  on t h e  " f i n a l "  accoun t  i n  t h e  Es ta te  [See, TR 231:9-25 

t o  232:l-121, and t h a t  t h o s e  r e n t a l s  were used t o  pay  a l l  o r  p a r t  



of  r e a l  e s t a t e  taxes f o r  which t h e  c l i e n t  had sough t  a s s i s t a n c e  

from t h e  Respondent t o  m a k e  a claim w i t h  t h e  Es ta te  f o r  

reimbursement .  See, TR 230:25 t o  245:21. 

The f i l i n g  of  i n a c c u r a t e  p r o b a t e  p a p e r s ,  i .e. a f i n a l  ac- 

coun t  w i t h  u n r e p o r t e d  r e n t s  (and p o s s i b l e  d e d u c t i o n s  f o r  rea l  

e s t a t e  t a x e s  p a i d ) ,  t h e  n a t u r e  of  t h e  c o n t i n g e n t  f e e  ar rangement  

w i t h  t h e  c l i e n t ' s  new a t t o r n e y  and t h e  p r o f i t  mot ive  of  t h e  

w i t n e s s ,  r a i s i n g  s e r i o u s  q u e s t i o n s  o f  r e l i a b i l i t y  o r  c r e d i b i l i t y  

and whether  t h e s e  Bar d i s c i p l i n a r y  p r o c e e d i n g s  a re  r e a l l y  b e i n g  

u s e  as  d i s c i p l i n a r y  t o o l  o r  t o  r e s o l v e  a c o n t e s t e d  f e e  d i s p u t e  

between t h e  Respondent and h i s  c l i e n t s  o r  f o r c e  o r  c o e r c e  t h e  

Respondent i n t o  r e f u n d i n g  fees p a i d  under  h i s  employment c o n t r a c t  

which were r i g h t f u l l y  e a r n e d .  Such a u s e  o f  t h e  Bar g r i e v a n c e  

p r o c e e d i n g s  would c o n s t i t u t e  a n  abuse of  p r o c e s s .  Her t e s t i m o n y  

be ing  e r r o n e o u s  i n  many m a t e r i a l  a s p e c t s  c o u l d  n o t  be c o n s i d e r e d  

" c l e a r "  o r  " conv inc ing"  s a v e  f o r  t h e  sympathy t h e  w i t n e s s  may 

have g e n e r a t e d  because s h e  and h e r  husband a re  e l d e r l y ,  such  

sympathy be ing  u n j u s t i e d  and impermissable .  

2. INSUFFICIENT EVIDENCE AND FINDINGS 

The ev idence  is n o t  "clear and conv inc ing"  and d o e s  n o t  

s u p p o r t  a f i n d i n g  o f  g u i l t  as  t o  t h e  c h a r g i n g  of an  " c l e a r l y  

e x c e s s i v e  fee". I n  t h e  R e f e r e e ' s  o r a l  and w r i t t e n  r u l i n g  he 

concluded t h a t  t h e  amount cha rged  was beyond t h e  c l i e n t ' s  a b i l i t y  

t o  pay which is n o t  f a c t o r  t o  be c o n s i d e r e d ,  t h e  R e f e r e e  s t a ted :  

" T r a g i c a l l y ,  I f i n d  t h a t  t h e  a t t o r n e y ,  ... 
a p p l i e d  p r a c t i c e  and a p r o f e s s i o n a l  ap-  
proach  t h a t  i f  t h e  J o n e s e s  had been a 
c o r p o r a t e  c l i e n t  o r  somebodv of means... 
e v e r v t h i n q  would have been a l r i g h t  . ' I  
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TR 462:16-22 

".. ( A ) t t o r n e y s  ... f a i l  when t h e y  a t t e m p t  
t o  e x t r a c t  f e e s  t h a t  exceed 10-15 per- 
c e n t  of  t h e i r  c l i e n t ' s  n e t  wor th .  *** 
You can  pe r fo rm t h e  same d e t a i l e d  ser- 
v i c e  f o r  a r i c h  man and a man o f  meager 
means, b u t  you c a n n o t  b i l l  them a t  t h e  
same rate."  E x h i b i t  "C": Repor t  of  Re-  
f e r e e  a t  2 ,  annexed. 

"The q u e s t i o n  becomes a t  what p o i n t  d i d  
t h e  s e r v i c e s  r e n d e r e d ,  even i f  t h e y  were 
e x c e l l e n t  and s u p e r b  s e r v i c e s ,  w i t h o u t  
q u e s t i o n ,  .... a t  some p o i n t  t h e r e  h a s  
t o  b e  a d e t e r m i n a t i o n  f o r  t h e  v a l u e  of 
t h e  p r o d u c t .  C e r t a i n l y  the v a l u e  
-- t o  be  judged on the market for which i t ' s  
aimed, and i n  t h i s  case i n  ( s i c :  it) 
was t h e  J o n e s e s  t h a t  came t o  t h e  a t -  
t o r n e y  and asked f o r  s e r v i c e s  n o t  Mr. 
S t e i n b r e n n e r  *** you c a n ' t  a p p l y  t h e  
same s t a n d a r d s  t h a t  you'd u s e  f o r  Mr. 
S t e i n b r e n n e r  t o  Mr. and Mrs. Jones ."  
TR 460:18-24; 461:l l -13 

" ( T ) h i s  case is a b o u t  t h e  r i g h t  t o  
a n  a t t o r n e y ,  how much shou ld  t h a t  
a t t o r n e y  b e  p a i d ,  what s h o u l d  t h e  
p r o f e s s i o n a l  e x p e c t  a s  r e t u r n  f o r  
h i s  s e r v i c e ,  and what can  e v e r y  A- 
merican  ... e x p e c t  i n  t h e  way o f  le-  
g a l  r e p r e s e n t a t i o n  and t h e  c o s t  
t h e v ' s  g o i n q  to have to pav f o r  
- it.." TR 458:23 t o  459:3. 
[Emphases S u p p l i e d ]  

The Bar r u l e  s t a t e s  t h a t  " ( a ) l l  f a c t o r s  se t  f o r t h  i n  t h i s  ru le  

shou ld  b e  c o n s i d e r e d"  (emphasis  s u p p l i e d ) .  F l a .  Bar R. 4-1.5(C); 

See, g e n e r a l l y ,  In re Esta te  of Lieber, s u p r a ;  F l a .  P a t i e n t s  

Comp. Fund v. Rowe, 472 So.2d 1145 ( F l a . ,  1 9 8 5 ) .  Amount cha rged  

a l o n e  c a n n o t  b e  grounds  f o r  d i s c i p l i n e ,  it m u s t  be  coupled  w i t h  

"over reach ing"  o r  " u n c o n s c i o n b i l i t y "  when a p p l y i n g  t h e  s t a n d a r d s .  

F l a .  Bar R. 4-1.5(A) (l), ( 2 ) .  See, The F l a .  Bar v. Moriber ,  314 

So.2d 145 ( F l a . ,  1 9 7 5 ) .  The Referee f a i l e d  t o  c i t e  one i n s t a n c e  

of  o v e r r e a c h i n g ,  t o  t h e  c o n t r a r y  t h e  Refe ree  c o n c l u d e s  t h a t  t h e  
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Respondent ' s  f ee  r e s u l t e d  n o t  from a "knowing malice a f o r e-  

t h o u g h t"  (TR 465:14-15), n o t  because  o f  w a s t e f u l  p r a c t i c e s  s t a t-  

ing  t h a t  " t h e r e  was no i n d i c a t i o n  of  s l o p p i n e s s  o r  l a z i n e s s "  (TR 

460:5) ,  t h e  s e r v i c e s  "were e x c e l l e n t  and s u p e r b  s e r v i c e s ,  w i t h o u t  

q u e s t i o n "  ( T r a n s c r i p t  a t  460: 15-16) , b u t  " a g g r e s s i v e  b u s i n e s s  

practices" ( T r a n s c r i p t  a t  465:16).  As t o  u n c o n s c i o n a b i l i t y ,  t h e  

Referee f a i l s  t o  f i n d  t h a t  t h e  fee ar rangement  i t se l f  o r  any i t e m  

of  it " a f f o n t s  t h e  sense of  decency" ,  o r  t h a t  t h e  t e r m s  were "so 

extreme a s  t o  appear  uncons ionab le  a c c o r d i n g  t o  t h e  mores and 

b u s i n e s s  pract ices  of  t h e  time and p l a c e " ,  o n l y  t h a t  t h e  Respon- 

d e n t ' s  s t a n d a r d  b i l l i n g  g u i d e l i n e s ,  p r a c t i c e s  and p o l i c i e s  i n  

c h a r g i n g  when c a l l s  a r e  made b u t  unanswered a f t e r  s e v e r a l  a t -  

tempts  [a d o l l a r  c h a r g e  a t  a t t o r n e y  ra te  o f  20 minu tes  o r  $28.05, 

a t  s t a f f  ra tes  of $14.85 ( c l e r i c a l )  o r  $21.45 ( p a r a l e g a l ) ]  o r  

f i x i n g  a s t a n d a r d  c h a r g e  f o r  p r e p a r a t i o n  of l e g a l  documents 

( i n c l u d i n g  forms)  a t  45 m i n u t e s  [a d o l l a r  c h a r g e  a t  a t t o r n e y  ra te  

of  $63.75, c l e r i c a l  of  $33.75, and p a r a l e g a l  of  $48.751 were 

improper.  See,  Urban I n v e s t m e n t s ,  I n c .  v. Branham, 464 A.2d 93, 

- 1 0 1  (D.C. App., 1983) [A c o n t r a c t  is uncons ionab le  and v o i d  i f  

" t h e  c o n t r a c t  is  t h e  resu l t  o f  e g r e g i o u s  o v e r r e a c h i n g  o r  by its 

terms, is ext reme and t h u s  unconsc ionab le  r e l a t i v e  t o  t h e  mores 

and b u s i n e s s  p r a c t i c e s  of  t h e  time and place t h e  c o n t r a c t  was 

e x e c u t e d . ]  I t  would be  no ted  t h a t  b i l l i n g  g u i d e l i n e s  are  

s t a n d a r d  i n  t h e  p r o f e s s i o n ,  l i k e  mechanics ,  l awyers  do n o t  c h a r g e  

a t  a "c lock  ra te"  b u t  a "book o r  b i l l a b l e "  ra te .  See, E x h i b i t  

"D": Copies  o f  Commercial T i m e  G u i d e l i n e s  and e x c e r p t  from "Time- 

keeping"  s e c t i o n  o f  Law Office Manual f o r  The Richardson Law 

O f f i c e s .  Considered  i n  t h e  c o n t e x t  o f  t h e  commercial s e t t i n g ,  



purpose and effect of the fee contract, it was not 

unconscionable. The benefits conferred or to be conferred were 

numerous: collection of back taxes paid on the Estate real estate 

either directly or as a credit against the sale price over a 50 

year period, acquisition of the Estate realty for $4,000 less 

than appraised value which the client's son later sole at a 

$4,000 or 22% profit, the clients received over $2,750 (consist- 

ing of $2,500 attorney's fee and $250 appraisal fee) [See, TR 

261:20 to 262:4] from the King Estate in reimbursement for fees 

paid the Respondent personally for legal services in the estate 

administration and settlement, and assistance in developing the 

property either through subdividing and selling lots or housing. 

See, TR 23O:ll-24, 241:21 to 242:15 Since the legal fees dealt 

with business ventures primarily, they are substantially tax 

deductible, another benefit. Furthermore, the parties operated 

under the fee arrangement for over two years and the client 

received some 8 billings statements which averaged out to about 

$300 per month for legal services. The Referee failed to take 

into consideration in the amount of the attorney fee that part of 

the amount 10-20% was for costs. 

The Referee's findings were rendered in "'manifest disre- 

gard' of the law" and the "facts of the case fail to support it" 

and therefore, the recommendation of guilt should be reversed. 

See, Koch Oil, v. Transocean Gulf Oil Co., 751 F.2d 551, 554 

(2nd Cir., 1985). Furthermore, the Referee failed to make appro- 

priate findings of fact which is in itself an abuse of discre- 

tion. See, Pope v. Noble, 525 A.2d 190, 196 (D.C., 1987) citing 



Johnson v. United States, 398 A.2d 354, 363- 364 (D.C., 1979). 

Accord, In Estate of Lieber, supra at 198 [ "  ...( 1)nadequacy of 

the record would ... warrant reversal..."] 
3. LACK OF DUE PROCESS--THE GRIEVANCE PANEL PROCEEDINGS. 

The Respondent alleges that the Grievance Committee panel 

was either biased, prejudiced or lack impartiality because: (1) 

the panel excluded members of the Afro-American (Black) community 

and under no circumstances would such members be selected since 

the entire Grievance Committee lacked any Afro-American members; 

( 2 )  the Bar Counsel attended and participated in the delibera- 

tions of the Grievance Committee in its findings of "probable 

cause" and Respondent, nor his attorney, was allowed to observe 

these proceedings; and (3) the panel received evidence which may 

have substantially influenced its finding of "probable cause" in 

the nature of judgments and opinions which were void because the 

probate court had no jurisdiction. The questions presented are: 

Whether the "special facts and circumstances" presented by the 

Respondent regarding the racial composition of the Grievance 

Committee panel, or the presence and participation by Bar Counsel 

in the "probable cause" phase of the hearing without Respondent 

or his counsel being present, or the receipt by the panel of 

evidence from probate proceedings which are jurisdictionally 

defective, are such that "the risk of unfairness is intolerably 

high" as to deny Respondent his due process? 

-- Use of Illegal Evidence. As previously discussed, prejudice 

esults from the admission of incompetent evidence and violates 

he Respondents due process rights under the 5th Amendment of the 



U.S. Constitution. The criteria to be applied is whether the 

challenge to the evidence admissability, the tribunal's racial 

composition, or any other aspects of the grievance process 

balance permits an "inaccurate determination": 

on 

"Determination of constitutionally required 
due process for a particular situation is 
essentially a balancing test involving con- 
sideration of governmental interests in ef- 
ficiency and accurate determinations, pri- 
vate concerns at stake in the case, the 
complexity of the issues, the nature of 
the proceedings and its other safeguards, 
and an assessment of the danger to 
society from inaccurate determinations in 
direction." Arnett 5 Kennedy, 416 U. 
S. 134, 164, 94 S.Ct. 1633 (1974). 

Exclusion of Blacks. That a "fair trial in a fair tribunal 

is a basic requirement of due process" goes without argument. In 
- re Murchison, 75 S. Ct. 623, 625 (1955). This applies to 

administrative agencies which adjudicate as well as to courts. 

Gibson v. Berryhill, 93 S.Ct. 1689, 1698 (1973). "Not only is a 

biased decision maker constitutionally unacceptable but 'our 

system of law has always endeavored to prevent even the probabi- 

lity of unfairness.'" -- In re Murchison, supra, at 625; Withrow v. 
Larkin, 95 S.Ct. 1456, 1464 (1975). 

It goes without argument that the 5th and 6th Amendments of 

the Federal Constitution assures that the Respondent be indicted 

by a grievance committee panel or "grand jury" that is a fair 

"representat(ion) of a valid cross-section of the community". 

See, State v. Porro, 377 A.2d 950 (N.J. Super., 1977); Neal v. 
Delaware, 103 U . S .  370, 26 L.Ed. 567 (1881); Peters v. Kiff, 407 
U.S .  493, 92 S.Ct. 2163 (1972). "The Constitution protects [Res- 

pondent] from consideration by a [grievance committee panel] 
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selected as a result of systematic exclusion, intentional design 

or scheme which excludes any indentifiable class of persons 

solely because of that classification. This rationale extends to 

the situation where a [grievance panel] will be absent or propor- 

tionately lacking members of a cognizable class." Virqinia v. 
Rives, 100 U . S .  313, 25 L.Ed. 667 (1880); state v. Smith, 262 
A.2d 868 (N.J., 1970); Porro, supra. "There is no constitutional 

tolerance for the systematic and deliberate exclusion of members 

of any cognizable class, notwithstanding the underlying motive of 

good faith of those entrusted with the selection process." Dew v. 
Carneaie-Illinois Steel CorD.r 224 F.2d 414 (3rd Cir., 1955); 

Crawford v. Bounds, 395 F.2d 297 (4th Cir., 1968). 

The exclusion of minorities per se from a decision-making 

process creates a "risk of actual basis" or  "probability of 

unfairness". We do no live yet in a society that is classless or 

color-blind, although that is an acknowledged public policy goal. 

If Blacks were excluded from jury pools, as opposed to a particu- 

lar jury panel, surely that would be considered prejudicial to a 

party, whether the party is Black or non-Black. "For racial 

discrimination to result in the exclusion...of otherwise quali- 

fied groups not only violates our Constitution and the laws 

enacted under it but is at war with our basic concepts of a 

democratic society. .." Smith v. Texas, 311 U . S .  128, 130 (1940). 
The same applies to the an administrative panel. The exclusion 

of Blacks from the Grievance Committee from which the Respon- 

dent's panel was selected "creates an unconstitutional risk of 

basis in administrative adjudication *** (and) *** the practice 



must be forbidden if the guarantee of due process is to be ade- 

quate y implemented." Withrow, Id. 

Bar Counsel's Ex Parte Contact. The determination of "pro- 

bable cause" is the "grand jury" phase of the grievance process 

in Florida Bar proceedings against attorneys whose client(s) have 

alleged conduct violations of the Code of Professional Responsi- 

bility. Can the Bar Counsel participate or advise the Grievance 

Committee in a closed session after presentation of evidence upon 

which the Committee must determine if there is probable cause? 

The Respondent says, no! Under Florida Bar disciplinary proce- 

dures, the investigatory and adjudicatory functions are separate. 

"Upon request of a grievance committee, staff counsel may appoint 

a bar counsel or an investigator to assist the committee in an 
investisation. Staff counsel shall assist each grievance commit- 

tee in carrying out its investisative & administrative &= 

ties...." (Emphasis Supplied) [Fla. Bar Rule 3-7.39(e)], not 

adjudicatory functions, i.e. deliberations when finding probable 

cause is being considered. 

Does the failure to permit the Respondent to be present 

during the deliberations which are adjudicatory and not investi- 

gatory, represent a "special fact or circumstance" that "poses 

such a risk of actual bias or prejudgment that the practice must 

be forbidden if the guarantee of due process is to be adequately 

implemented." Withdrow, supra at 1464. In Matter of Beck, 252 
N.W.2d 795 (Mich., 1977), the state supreme court rejected the 

argument of bias since "(t)here is no evidence, however, that 

(the bar counsel) took part in, or was even present during the 

Board's deliberation of the case. *** Because there is no 
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e v i d e n c e  t h a t  t h e  ( b a r  c o u n s e l )  was p r e s e n t  d u r i n g  t h e  Board ' s  

d e l i b e r a t i o n  of  ( t h e  accused a t t o r n e y ' s )  case, and because t h e r e  

is a p l a u s i b l e  e x p l a n a t i o n  f o r  t h e  (bar c o u n s e l ' s )  p r e s e n c e  a t  

t h e  meet ing  ( b a r  c o u n s e l  mere ly  e n t e r e d  t h e  room ' a f t e r  h e a r i n g  

argument '  on accused  a t t o r n e y ' s  case and n o t h i n g  more ) ,  w e  do  n o t  

f i n d  ' specia l  f ac t s  and c i r c u m s t a n c e s '  which g i v e  r i se  t o  t h e  

i n f e r e n c e  t h a t  ( t h e  a t t o r n e y )  was d e n i e d  a f a i r  and i m p a r t i a l  

h e a r i n g  b e f o r e  the. . .Board."  Cf . ,  Withrow, s u p r a  a t  1460-61 [Ac-  

cused p r o f e s s i o n a l  o r  h i s  c o u n s e l  c o u l d  a t t e n d  c l o s e d  p r o b a b l e  

cause h e a r i n g  w i t h o u t  r i g h t  t o  cross- examine.  I n v e s t i g a t i v e  

h e a r i n g s  were h e l d  and " ( t h e  accused p r o f e s s i o n a l ' s )  c o u n s e l  was 

p r e s e n t  t h r o u s h o u t  t h e  p roceed ings ."  (Emphasis S u p p l i e d ) ]  I t  is  

c lear  from t h e  r e a d i n g  of  t h e s e  two cases t h a t  i f  t h e  p r o s e c u t i n g  

a t t o r n e y  (bar c o u n s e l )  h a s  any  ex par te  c o n t a c t  w i t h  t h e  h e a r i n g  

committee t h e i r  is  created a " r i s k  o f  ac tua l  bas i s"  o r  "probabi-  

l i t y  o f  u n f a i r n e s s " .  

4 .  ENTIRE PROCEEDING UNCONSTITUTIONAL 

Rule R e a u l a t i n g  Leqal Fees Vaque. The F l a .  Bar R. 

r e g u l a t i n g  fees f o r  l e g a l  s e r v i c e s  p r o v i d e s ,  i n  p a r t :  

"An a t t o r n e y  s h a l l  n o t  e n t e r  i n t o  a n  agreement  
f o r ,  c h a r g e ,  o r  c o l l e c t  a n  i l l e g a l ,  p r o h i b i t e d ,  
o r  c l e a r l y  e x c e s s i v e  f e e  when: (1) A f t e r  view 
of  t h e  f a c t s ,  a lawyer of o r d i n a r y  
prudence  would be l e f t  w i t h  a d e f i n i t e  and 
f i r m  c o n v i c t i o n  t h a t  t h e  f e e  exceeds  a rea- 
s o n a b l e  fee  f o r  s e r v i c e s  p rov ided  t o  such  
d e g r e e  a s  t o  c o n s t i t u t e  c l e a r  o v e r r e a c h i n g  
o r  a n  unconsc ionab le  demand by t h e  a t t o r n e y ;  
*** ( D )  C o n t r a c t s  o r  agreements  f o r  a t t o r -  
n e y ' s  f e e s  between a t t o r n e y  and c l i e n t  w i l l  
o r d i n a r i l y  be e n f o r c e a b l e  a c c o r d i n g  t o  t h e  
terms of  s u c h  c o n t r a c t s  o r  agreement ,  u n l e s s  
found t o  be i l l e g a l ,  p r o h i b i t e d  by t h i s  r u l e ,  
o r  c l e a r l y  e x c e s s i v e  a s  d e f i n e d  by t h e  rule ."  
(Emphasis S u p p l i e d )  
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"A lawyer 's i n t e r e s t  i n  p u r s i n g  h i s  c a l l i n g  is p r o t e c t e d  by t h e  

Due P r o c e s s  Clause o f  t h e  1 4 t h  Amendment" o f  t h e  Federal C o n s t i-  

t u t i o n .  L e i s  v. F l v n t ,  439 U.S. 438 (1979) 

" I n  a C o n s t i t u t i o n  f o r  a f ree  p e o p l e ,  there  c a n  
be no doub t  t h a t  t h e  meaning of  ' l i b e r t y '  must 
be b road  indeed. . . .Although t h e  b o u n d a r i e s  of t h e  
' l i b e r t y '  p r o t e c t e d  by t h e  1 4 t h  Amendment 
have never  been c o n c l u s i v e l y  su rveyed ,  it is 
c lear  t h a t  t h e y  encompass ' n o t  mere ly  [ t h e ]  
freedom from b o d i l y  r e s t r a i n t '  and t h e  r i g h L s  
c o n f e r r e d  by specif ic  p r o v i s i o n s  of  t h e  C o n s t i t u-  
t i o n , . . .  b u t  a l s o  t h e  ' p r i v i l e g e s  long  recogn ized  
a t  common law as e s s e n t i a l  t o  t h e  o r d e r l y  p u r s u i t  
of h a p p i n e s s . '  Among t h o s e  p r i v i l e g e s  is ' t h e  
r i g h t  t o  h o l d  specif ic  p r i v a t e  employment and t o  
f o l l o w  a chosen  p r o f e s s i o n , '  i n c l u d i n g  ' t h e  p r a c t i c e  
of  law'." L e i s ,  I d . ,  a t  n .  17. 

The U.S. Supreme ' I*** Cour t  h a s  long  h e l d  t h a t  laws s o  vague t h a t  

a p e r s o n  o f  common u n d e r s t a n d i n g  c a n n o t  know what is f o r b i d d e n  

a re  u n c o n s t i t u t i o n a l  on t h e i r  face." Coa tes  v. C i t y  of 
C i n c i n n a t i ,  402 U . S .  611 ,  9 1  S . C t .  1686 (1971) ;  A n z e t t a  v. New 
Jersey, 305 U.S .  451 (1939) ;  Uni ted  Sta tes  v. L. Cohen Grocery  

CO., 255 U.S. 81 (1921) .  "On t h e  o t h e r  hand, laws which p l a i n l y  

f o r b i d  conduc t  which is c o n s t i t u t i o n a l l y  w i t h i n  t h e  power o f  t h e  

S t a t e  t o  f o r b i d  b u t  a l s o  r e s t r i c t  c o n s t i t u t i o n a l l y  p r o t e c t e d  

conduct  may be v o i d  e i t h e r  on t h e i r  fac t  o r  mere ly  as  a p p l i e d  i n  

c e r t a i n  i n s t a n c e s . "  C o a t e s ,  I d .  The Bar rule  r e g u l a t i n g  l e g a l  

fees is u n c o n s t i t u t i o n a l  on i ts  f a c e  o r  a s  a p p l i e d  because:  

"(1)t s u b j e c t s  t h e  r i g h t  t o  [ c o n t r a c t  f o r  l e g a l  
s e r v i c e s ]  t o  a n  u n a s c e r t a i n a b l e  s t a n d a r d  [ i . e .  
' a  lawyer o f  o r d i n a r y  p r u d e n c e ' ] . .  ." 
Coates ,  I d .  

and is " u n c o n s t i t u t i o n a l l y  board  because  it a u t h o r i z e s  punishment  

o f  c o n s t i t u t i o n a l l y  p r o t e c t e d  conduct ."  C o a t e s ,  s u p r a .  (T) he 

[Bar r e g u l a t i o n  on l e g a l  fees]  is vague n o t  i n  t h e  s e n s e  t h a t  it 



requires a person to conform his conduct to an imprecise but 

comprehensible normative standard, but rather in sense that no 

standard of conduct is specified at all. As a result, 'men of 

common intelligence must necessarily guess at its meaning.'" 

Coates, supra.; Connally v. General Construction Co., 269 U.S. 
385, 391 (19--). This Court has taken judicial notice of the fact 

that "opinions of reputable lawyers concerning what constitutes a 

reasonable fee in any given situation often are far apart as the 

poles." Wynn, supra at 811. Further the Bar rule regulating 

attorney fee contracts and voiding them violates an attorney's 

right to practice law and contract for services compensation the 

attorney feels is adequate and competitive by continually 

subjecting the attorney to the possibility of discipline by the 

Bar "through good-faith enforcement" of the regulation and in- 

vites "discriminatory enforcement". See, Coates, supra. 

Rule Recrulatinq Legal Fees Violates Anti-Trust Laws. The 

Rule voiding legal fees which are "clearly excessive" in the 

"definite and firm conviction" of ''a lawyer of ordinary prudence" 

violates Sec. 1 of the Sherman Act, 15 U.S.C. Sec. 1 because it 

fosters anticompetitive practices . The standard is so imprecise 

that the "threat of sanctions" substantially impairs the freedom 

of the consumer to obtain services at competitive prices because 

attorneys would seek to charge fixed fees so as not to depart 

"from professional norms, and perhaps (betray) their professional 

oaths." Goldfarb 5 Virsinia State Bar, 421 U.S.  7738 791 n. 21 
(1974) See also, Dombrowski v. Pfister, 380 U.S. 479, 85 S.Ct. 

1116 (1965). 



5. SANCTIONS ARE IMPROPER. 

The Referee recommends p u b l i c  repr imand,  p r o b a t i o n ,  r e s t i t u -  

t i o n ,  remedial e d u c a t i o n  and payment of  c o s t s .  

I n  no case, except where t h e  a t t o r n e y  is found t o  have 

charged  a n  e x o r b i t a n t  o r  e x t o r t i o n a r y  f e e ,  dece ived  t h e  c l i e n t  o r  

m i s a p p r o p r i a t e d  c l i e n t  f u n d s ,  h a s  r e s t i t u t i o n  been o r d e r e d .  See, 

Wynn, s u p r a .  [ R e s t i t u t i o n  i f  money c o n v e r t e d .  Exac t ing  

e x t o r t i o n a t e  f e e  from c l i e n t  w a r r a n t s  s u s p e n s i o n ] ;  Moriber ,  s u p r a  

[Cont ingen t  fee ar rangement  " m a n i f e s t l y  improper"  i n  case. Over- 

r e a c h i n g  o r  c o n s t r u c t i v e  f r aud  r e q u i r e s  r e s t i t u t i o n . ]  - F l a .  

- Bar v. Mirabo le ,  498 So.2d 428 ( F l a . ,  1986) [Charging a c l i e n t  8 

times, i .e. $ 2 4 , 0 0 0 ,  v a l u e  of  asset  ($3 ,000  mechan ic ' s  l i e n )  

invo lved  was c l e a r l y  e x c e s s i v e  and p u b l i c  reprimand imposed.]; 

The F l a .  Bar v .  Lowe, 508 So.2d 8 (F la . ,  1987) [ A t t o r n e y  d e c e i v e d  

c l i e n t ,  r e s t i t u t i o n  of  excess f e e  o r d e r e d . ] ;  The F l a .  Bar v. m, 
504 So.2d 753 ( F l a . ,  1987) [ P u b l i c  reprimand is a p p r o p r i a t e  

d i s c i p l i n e  f o r  i s o l a t e d  i n s t a n c e s  of l a p s e s  o f  judgment] .  T h i s  

Cour t  h a s  l e f t  fee d i s p u t e s  t o  t h e  c i v i l  c o u r t s  f o r  d e t e r m i n a t i o n  

s i n c e  t h e  a t t o r n e y  d i s c i p l i n e  p roceed ing  is i n  t h e  publ ic  

i n t e r e s t  and n o t  a forum f o r  a d j u d i c a t i o n  of t h e  r i g h t s  between 

p r i v a t e  i n d i v i d u a l s .  Thus r e s t i t u t i o n  and t h e  p r o c e d u r e  f o r  

d e t e r m i n a t i o n  of t h e  amount t o  be p a i d  was e r r o n e o u s ,  t h e  R e f e r e e  

a b d i c a t i n g  his d u t y  t o  d e t e r m i n e  fac ts  t o  a n o t h e r  i n d i v i d u a l  

which he  h a s  no a u t h o r i t y  t o  do .  See, Wynn; Mirabole ,  s u p r a .  

[Note: R e c e n t l y ,  Judge  A l v a r e z  h a s  withdrawn from any matters 

i n v o l v i n g  t h e  Respondent s i n c e  a Federal l a w s u i t  was f i l e d  naming 

him i n  h i s  r e p r e s e n t a t i v e  c a p a c i t y  a s  a d e f e n d a n t .  H e  h a s  a l s o  

f i l e d  a c o m p l a i n t  w i t h  t h e  F l o r i d a  Bar f o r  v i o l a t i o n s  of  t h e  Code 



of Professional Responsibility by the Respondent by filing the 

Federal law suit. See, Exhibit "E": Letters of Judge Alvarez to 

Respondent and Florida Bar, annexed.] 

The imposition of a public reprimand and probation are 

inconsistent since restitution is not appropriate and the alleged 

misconduct was considered an isolated incident in view of the 

Respondent's professional education, experience, training, 

community and bar contributions. See, Mirabole, supra. See 

also, Testimony of Judge Alvarez [TR 72:23 to 73:19]: 

Q If you recall ...y ou asked me [Respondent] 
did I have any guardianship experience, as you 
were heading the committee. I was assuming 
you were going to invite me to join on the com- 
mittee? 

A That's correct 

A I think you do good work, Mr. Richardson. 

A Nothwithstanding my testimony today, not- 
withstanding what happened in this case. I just 
think this case may be an exception ... 

*** 
*** 

THE COURT: If I understand your testimony to be, 
then, sir, that its not a question of the quali- 
ty of the work but the price for the quality? 

THE WITNESS: In this particular case, that's 
correct, Judge. 

The Referee imposed costs for "investigatory services" and 

other expenses unrelated to the actual hearing (i.e. transcript, 

etc.) without an opportunity to be heard regarding the nature and 

extent of the services rendered and whether those services were 

appropriate and just accepted the Bar's statement. This violates 

the Respondent's due process since he had no prior notice of the 

request for costs making the hearing thereon merely a formality, 



one i n  form and n o t  i n  s u b s t a n c e .  T h i s  was e r r o n e o u s  and shou ld  

be r e c o n s i d e r e d  by t h e  Refe ree .  F u r t h e r ,  t h e  i m p o s i t i o n  of c o s t s  

does  n o t  e q u a l l y  a p p l y  t o  t h e  Bar s h o u l d  t h e y  n o t  p r e v a i l  and t o  

o t h e r  p r o f e s s i o n a l s  i n  s imilar  p r o c e e d i n g s  r e g a r d i n g  s a n c t i o n s  

f o r  p r o f e s s i o n a l  misconduct  which d e n i e s  t h e  Respondent equal 

p r o t e c t i o n  under t h e  laws i n  v i o l a t i o n  o f  t h e  1 4 t h  Amendment of 

t h e  U . S .  C o n s t i t u t i o n .  F u r t h e r ,  it is  u n f a i r  t o  impose a d e a d l i n e  

f o r  payment o f  t h e  c o s t s  s i n c e  it d o e s  n o t  take i n t o  c o n s i d e r a-  

t i o n  t h e  c u r r e n t  f i n a n c i a l  c o n d i t i o n  of  t h e  Respondent and t h u s  

h i s  a b i l i t y  t o  pay. 

The Responden t ' s  resume shows t h a t  he  by f a r  one of  t h e  most 

educated and w e l l  t r a i n e d  a t t o r n e y s  w i t h i n  t h e  Sta te  o r  f o r  t h a t  

matter t h i s  Country.  H e  h a s  p a r t i c i p a t e d  as  s t u d e n t  o r  i n s t r u c t o r  

i n  o v e r  2 0 0  h o u r s  of  c o n t i n u i n g  l e g a l  e d u c a t i o n  over  t h e  p a s t  1 0  

y e a r s  d e m o n s t r a t i n g  no lack of  a t t e n t i o n  t o  c o n t i n u o u s  e d u c a t i o n  

which i n v o l v e s  i n  many programs t o d a y ,  e th ics .  A c e r t i f i c a t i o n  

t h a t  he h a s  read t h e  rules  govern ing  p r o f e s s i o n a l  s t a n d a r d s  

shou ld  be  s u f f i c i e n t  i n  t h i s  case o r  a paper  on t h e  he 

having be a former  law p r o f e s s o r .  

s u b j e c t ,  

To impose upon t h i s  member of  t h e  Bar pub l i c  reprimand f o r  

s u c h  minor misconduct  is n o t  a p p r o p r i a t e  under  t h e  c i r c u m s t a n c e s  

s i n c e  t h e  Referee concluded t h a t  i f  t h e  c l i e n t ' s  would have been 

w e a l t h y  t h e  fee charged  would have been a l r i g h t ,  t h u s  t h e  fee was 

e x c e s s i v e  o n l y  because  t h e  c l i e n t ' s  were lower middle  c l a s s ,  

t h e r e  b e i n g  no showing of  dece i t ,  m i s r e p r e s e n t a t i o n ,  f r a u d ,  

o v e r r e a c h i n g  o r  u n c o n s c i o n a b i l i t y .  Fee d i s p u t e s  of  t h i s  n a t u r e ,  

i f  b rough t  b e f o r e  t h e  Bar where amount is a t  i ssue  and no i l l e g a l  

conduc t  is a l l e g e d ,  would be handled  by a r b i t r a t i o n .  C l e a r l y ,  



t h e  a p p r o p r i a t e  remedy, when ba lanc ing  t h e  p u b l i c  i n t e r e s t  and 

t h e  p r i v a t e  i n t e r e s t  of t h e  Respondent whose p r o f e s s i o n a l  

development, t r a i n i n g ,  s t and ing ,  and community c o n t r i b u t i o n s  f o r  

t h e  be t te rment  of t h e  l ega l  p r o f e s s i o n  and s o c i e t y  is beyond 

q u e s t i o n ,  t h a t  a p r i v a t e  reprimand a l o n e  o r  coupled wi th  remedial  

educa t ion  by e th ics  coursework o r  paper ,  o r  mandatory fee 

a r b i t r a t i o n ,  o r  ce r t a in  hours  of p r o  bono community s e r v i c e  

w i t h  a disadvantaged group would s e r v e  as  an adequate  p e n a l t y  t o  

t h i s  s o l o  p r a c t i o n e r  and s t i l l  p re se rve  h i s  p r o f e s s i o n a l  and 

c ommu n it y 

appointment. 

s t and ing  and p o s s i b i l i t y  of a f u t u r e  j u d i c i a l  

40 



CONCLUSION AND RELIEF 

This Court is requested to (1) disapprove the 

recommendations of the neferee because the proceedings failed to 

provide the Respondent with the due process required under the 

Bar Rules, and Federal and State constitutions and laws 

protecting such due process rights; (2) dismiss the Complaint 

with prejudice since the errors cited involving evidentiary and 

other matters so numerous and meaningful that reversal and remand 

could not correct them, and grant Respondent's costs and 

extraordinary expenses of travel; ( 3 )  Alternatively, disapprove 

of the recommendation of discipline only, and impose either a 

private or public reprimand, or order binding fee arbitration by 

the Respondent without reprimands; and remand for further 

consideration of the Bar costs; and (4) grant such further relief 

as the Court deems necessary and proper. 

Request for Oral Argument. Oral hearing on the Peti- 

tion for Review is requested with consideration of the fact that 

Respondent is a Florida non-resident solo practitioner and 

arrange the argument conveniently on a Friday or Monday to reduce 

travel expense and out-office time. 

Certificate of Service 

THIS CERTIFIES that a copy of the Respondent's Initial Brief 

was delivered by mail/hand to: THE FLORIDA BAR, c/o B.L. Mahon, 

Esq., Marriott Hotel, Suite C-49, Tampa Airport, Tampa, FL 33607 
on this )I Ye day of November, 1989. 

Petitioner, Pro Se 
1505 Pennsylvania Ave. SE 
Washington, D.C. 20003  
( 2 0 2 )  347- 4466  
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