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I N  THE SUPREME COURT OF FLORIDA 

0 

CARHEN FELICITA ARRIETA-GIMENEZ , ) 
e t  a l . ,  ) 

) 

) 
P l a i n t i f f s ,  A p p e l l a n t s  ) 

V. 

ALBERT0 ARRIETA- NEGRON, e t  a l . ,  ) 

1 
Defendants ,  Appel lees  

CASE NO. 7 3 , 2 2 2  

a 

I N I T I A L  BRIEF OF PLATNTIFPS-APPELLANTS 

TO THE HONORABLE COURT: 

STATEMENT OF THE CASE AND OF THE FACTS 

The f a c t s  u n d e r l y i n g  t h e  C e r t i f i c a t i o n  of two q u e s t l o n s  

of F l o r i d a  law to t h i s  Cour t  by t h e  Uni ted  S t a t e s  Cour t  of Appeals 

f o r  t h e  F i r s t  C i r c u i t  ( " C o u r t  of Appeals" )  a p p e a r  c l e a r l y  from 

t h a t  C o u r t ' s  I n t e r l o c u t o r y  Opinion.  S i n c e  t h e  c a s e  reached t h a t  

Court  on a p p e a l  from a Summary Judgment and de fendan t s  were t h e  

movants i n  t h e  motion f o r  summary judgment,  t h e  f a c t s  mus t  be 

a c c e p t e d  as p leaded  i n  t h e  Amended Complaint ,  and i n  t h e  l i g h t  

most f a v o r a b l e  t o  p l a i n t i f f s  as t h e  non-moving p a r t y .  Court  of 

Appeals '  I n t e r l o c u t o r y  Opinion,  bottom of page 9.  
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To summarize, t h e  f o u r  Arr ie ta-Negr6n de fendan t s  

( f f d e f e n d a n t s f f )  d e f r a u d e d  t h e i r  ha l f- s i s t e r  born out-of-wedlock, 

p l a i n t i f f  Carmen F.  Arr ie ta-Negr6n ( " p l a i n t i f f  ' I )  whi le  s e t t l i n g  

t h e i r  f a t h e r ' s  e s t a t e ,  by c o n c e a l i n g  from her  p r o p e r t i e s  with 

which t h e y ,  as d i r e c t o r s ,  managers and a d m i n i s t r a t o r s  of t h e i r  

f a t h e r ' s  p r o p e r t i e s ,  were fami l ia r ,  and in fo rming  her  t h a t  the  

s u g a r  m i l l  i n  P u e r t o  Rico was w o r t h l e s s ,  as it had on ly  

' f sc rap-va lue f ' .  On t h i s  bas is  p l a i n t i f f ,  i n  1960, when she was 

j u s t  over  2 1  years of age, s o l d  he r  e q u a l  share t o  her f a the r ' s  

p r o p e r t i e s  i n  P u e r t o  Rico t o  de fendan t s  i n  r e t u r n  f o r  the  payment 

by them of a mortgage on h e r  home with a ba lance  of abou t  

$18,000. 

I n  1983 p l a i n t i f f  f o r t u i t o u s l y  d i s c o v e r e d  i n  t h e  R e g i s t r y  

of P r o p e r t y  of  BayamGn, P u e r t o  Rico,  a document of D e c l a r a t i o n  of 

T r u s t  execu ted  i n  Dade County, F l o r i d a ,  on A p r i l  21 ,  1978 by 

d e f e n d a n t s  and f i l e d  f o r  r e c o r d  i n  P u e r t o  Rico i n  1981 i n  which 

d e f e n d a n t s  r e v e a l e d  f o r  t he  f i r s t  time ( s i g n i f i c a n t l y  subsequent  

to t he  enactment  by t h e  F l o r i d a  L e g i s l a t u r e  i n  1974,  e f f e c t i v e  i n  

1975, of t he  s t a t u t e  of r epose  of Sect .  95.031 and b e f o r e  t h i s  

Court  dec ided ,  i n  1979, Over t i o n  Co., I 

Sirmons,  369 So. 2d 572, i n  1980, B a t t i l l a  v. A l l i s  ChalmerS Mfg. 

Co., 392 So. 2d 874 and i n  1981, D Y a m  v. E.R. Squitjb & Sons, 

I n c . ,  397 So. 2d 671) t h a t  over  2000 a c r e s  of l a n d  n e a r  the  c i t y  

of  Bayam6n and i t s  e n v i r o n s ,  a l t h o u g h  recorded  i n  the  name of 

I_ 
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d e f e n d a n t  A l b e r t 0  Arr ie ta-Negr6n (one  farm was recorded  i n  the  

0 

a 

e 

name of de fendan t  Rober to  Ar r i e t a -Negr6n)  had belonged t o  t he  

decedent  and were he ld  i n  t r u s t  by them f o r  the  b e n e f i t  of h i s  

he i r s .  ( I n  h i s  w i l l ,  t h e  t e s t a t o r  named h i s  f i v e  c h i l d r e n ,  

p l a i n t i f f  and d e f e n d a n t s ,  as h i s  he i r s  i n  e q u a l  shares.)  A s  a 

r e s u l t  of f u r t h e r  i n v e s t i g a t i o n ,  p l a i n t i f f  d i s c o v e r e d  t h a t  her  

f a t h e r  had many o t h e r  rea l  e s t a t e  h o l d i n g s  i n  P u e r t o  Rico bes ides  

t h o s e  i n c l u d e d  by de fendan t s  i n  t h e i r  D e c l a r a t i o n  of T r u s t .  Also ,  

t h a t  i n  1963  t h e  machinery of the  s u g a r  m i l l  had been s o l d  f o r  

o v e r  two m i l l i o n  d o l l a r s .  

Contending t h a t  d e f e n d a n t s  had made f r a u d u l e n t  

r e p r e s e n t a t i o n s  t o  he r ,  p l a i n t i f f  f i l e d  t h i s  s u i t  i n  October  of 

1983, l e s s  t h a n  three months a f t e r  her  d iscoveryl ’ /  and less than  

4 years a f t e r  t h e  document of D e c l a r a t i o n  of T r u s t  was f i l e d  of 

p u b l i c  r e c o r d  i n  t h e  R e g i s t r y  of  P r o p e r t y  of  B a y a m h ,  b u t  more 

t h a n  1 2  years a f t e r  the  i n i t i a l  f r a u d  was committed a g a i n s t  her.  

- 

T h i s  case is  governed by F l o r i d a  law, as t h e  Cour t  of 

Appeals r u l e d ,  because  a t  t h e  time of her f a t h e r ’ s  death,  and 

s i n c e  she was a c h i l d  i n  t h i r d  grade,  p l a i n t i f f  had l i v e d  w i t h  her 

mother  i n  F l o r i d a ,  where her  f a the r  had e x t e n s i v e  h o l d i n g s  and 

where he v i s i t e d  o f t e n ,  spend ing  a g rea t  deal of h i s  t i m e  

- 1/ P l a i n t i f f  cou ld  h a r d l y  have been more d i l i g e n t  i n  
f i l i n g ,  and d i d  s o  even b e f o r e  she f i n i s h e d  t h e  f u l l  i n v e s t i g a t i o n  
t h a t  she s t a r t e d  once she d i s c o v e r e d  the  D e c l a r a t i o n  of T r u s t .  
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l o o k i n g  a f t e r  h i s  r anch .  A d m i n i s t r a t i o n  p r o c e e d i n g s 2 /  were he ld  

i n  two c o u r t s  i n  F l o r i d a .  Defendant  A l b e r t 0  Arr ie ta -NegrGn,  a 

r e s i d e n t  of F l o r i d a ,  was named C u r a t o r  by t h e  County J u d g e s '  Cour t  

of I n d i a n  R i v e r  County and p l a i n t i f f ' s  mo the r  was a p p o i n t e d  

A d m i n i s t r a t r i x  by the  County J u d g e s '  Cour t  of Dade County.  The 

s e t t l e m e n t  n e g o t i a t i o n s ,  and  t h u s  the  f r a u d u l e n t  r e p r e s e n t a t i o n s ,  

o c c u r r e d  i n  F l o r i d a ,  and  t h e  s e t t l e m e n t ,  by which p l a i n t i f f  c e a s e d  

t o  have  any share i n  her  f a t h e r ' s  es ta te ,  was s u b m i t t e d ,  f o r  

a p p r o v a l  as t o  the  F l o r i d a  p r o p e r t i e s ,  t o  t he  County J u d g e s '  Cour t  

of Dade County (Appendix,  page 233)  which approved  i t .  (Appendix,  

page  235 . )2 /  

- 

2/ P r o b a t e  i t s e l f  c o u l d  n o t  take place i n  F l o r i d a  because  
t h e  w i l l  had been e x e c u t e d  i n  P u e r t o  R ico  u n d e r  t he  c i v i l  system 
of law, i n  which  t h e  Notary  keeps a l l  o r i g i n a l  documents i n  h i s  
P r o t o c o l ,  and  i s s u e s  c e r t i f i e d  c o p i e s .  

3/ R e f e r e n c e s  t o  page numbers i n  t he  Appendix are t o  t h e  
Appendix s u b m i t t e d  by a p p e l l a n t s  t o  t h e  C o u r t  of Appeals and 
which the  Cour t  of Appeals fo rwarded  t o  t h i s  C o u r t  at  the  t i m e  of 
t h e  c e r t i f i c a t i o n .  On November 4 ,  1988 p l a i n t i f f s  r e q u e s t e d  t h a t  
t h e y  b e  r e l i e v e d  f rom t h e  p r e p a r a t i o n  of an Appendix i n  view o f  
t h e  comprehens ive  Appendix a l ready f i l e d  i n  the  C o u r t  of Appeals  
and  f o r w a r d e d  t o  th i s  C o u r t .  A t  t he  time t h i s  I n i t i a l  Brief is 
b e i n g  p repared  by p l a i n t i f f s  c o u n s e l ,  a l t h o u g h  they  have  been 
a d v i s e d  by t e l e p h o n e  by t h e  O f f i c e  of t h e  Cle rk  o f  t h i s  C o u r t  tha t  
t h e y  were t o  b e  c o n s i d e r e d  as the  moving p a r t y  and t h a t  t h e i r  
I n i t i a l  Brief s h o u l d  b e  s e r v e d  n o t  l a t e r  t h a n  November 2 9 ,  t hey  
h a v e  n o t  been a d v i s e d  y e t  of any d e c i s i o n  on t h e i r  mo t ion  t o  have  
t h e  Appendix on appeal  b e f o r e  t h e  U . S .  Cour t  of Appeals f o r  t h e  
F i r s t  C i r c u i t  s e r v e  as the  Appendix on t h i s  C e r t i f i c a t i o n  
p r o c e e d i n g .  
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QUESTIONS OF LAW CERTIFIED BY THE COURT 
OF APPEALS TO THTS H O N . ' C O U R T  

1.- Is F l a .  S t a t .  S e c t i o n  9 5 . 0 3 1 ( 2 ) ,  t h e  1 2- y e a r  s t a t u t e  

of  r e p o s e ,  c o n s t i t u t i o n a l  u n d e r  t h e  " a c c e s s  t o  t h e  c o u r t s "  o r  any 

o t h e r  p r o v i s i o n  of t h e  F l o r i d a  c o n s t i t u t i o n ,  when a p p l i e d  t o  a 

f r a u d  t h a t  was n o t  d i s c o v e r e d  or d i s c o v e r a b l e  u n t i l  more t h a n  1 2  

years a f t e r  the  da te  of i t s  commission? 

2 .-  Would t h e  F l o r i d a  c o u r t s  g i v e  res j u d i c a t a  e f f e c t  t o  

a consen t  judgment  approv ing  a p r o p e r t y  s e t t l e m e n t ,  i f  it s h o u l d  

b e  shown more t h a n  one year  l a t e r  t h a t  one p a r t y  had f r a u d u l e n t l y  

m i s r e p r e s e n t e d  t o  t h e  o t h e r  or  concea led  f rom t h e  o t h e r  p a r t y  

i n f o r m a t i o n  t h a t  was material  t o  the  s e t t l e m e n t ?  

ARGUMENT AS TO THE PfRST QUESTION CERTIFIED 

1.- T h i s  c o u r t  has n o t  passed upon the  c o n s t i t u t i o n a l i t y ,  

u n d e r  t h e  F l o r i d a  C o n s t i t u t i o n  " a c c e s s  t o  the  c o u r t f f  p r o v i s i o n s  of 

F l a .  S t a t .  S e c t .  95 .031(2 )  when f r a u d  i s  d i s c o v e r e d  more t h a n  12  

years  a f t e r  i t s  commission. 

We need n o t  b e l a b o r  t h i s  p o i n t  because  t h e  Cour t  

of Appeals  has r u l e d ,  c o r r e c t l y  i n  o u r  o p i n i o n ,  and f o r  t h e  

p u r p o s e s  of t h i s  C e r t i f i c a t i o n ,  t h a t  such  is the  case .  The p r i o r  

d e c i s i o n s  of t h i s  Cour t  are concerned w i t h  o t h e r  causes  of a c t i o n ,  
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s u c h  as m e d i c a l  malpractice,  p r o d u c t  l i a b i l i t y  and p r o f e s s i o n a l  

l i a b i l i t y  i n v o l v e d  i n  c o n s t r u c t i o n .  

I n  1960 ,  and up t o  1974 ,  t h e  f r o r d i n a r y f l  s t a t u t e  of 

l i m i t a t i o n s  f o r  f r a u d  read as f o l l o w s :  

"95.11 - L i m i t a t i o n  upon a c t i o n s  o t h e r  
t hah  rea l  a c t l o n . '  - A c t i o n s  o t h e r  t h a n  .~ ~ 

t h o s e  f o r  the  r e c o v e r y  o f  real  p r o p e r t y  
can  o n l y  be  commenced as f o l l o w s :  

(1) W I T H I N  TWENTY YEARS- ........ ........ ........ 
( 5 )  W I T H I N  THREE YEARS- 

( a >  .......... 
( b  j .......... 
( c )  .......... 
( d )  An a c t i o n  f o r  r e l i e f  on the  ground 

of f r a u d ,  the  caclse o f  a c t i o n ' i n  s u e h  c a s e  n b t  t o  
b e  deemed t o ' h a v e ' ' a c c r u e d  u n t t f " t f i e ' d i s c o V & r y  by 

* 

0 

f r a u d  ; 

(Emphasis s u p p l i e d . )  

............ 
But  i n  1974 ,  t h e  F l o r i d a  L e g i s l a t u r e  e n a c t e d  Sect .  

95 .031(2 )  t o  i n c l u d e  a s t a t u t e  of r e p o s e  r e a d i n g ,  i n  i t s  p e r t i n e n t  

p a r t ,  as f o l l o w s :  

" A c t i o n s  f o r  p r o d u c t s  l i a b i l i t y  and  f r a u d  
u n d e r  s u b s e c t i o n  95.11(  3 )  must be begun 

d e l i v e r y  of  t h e  comple t ed  p r o d u c t  t o  i t s  
o r i g i n a l  p u r c h a s e r  o r  w i t h i n  1 2  years 
a f t e r  the  date  of t he  commission of t h e  
a l l e g e d  f r a u d ,  regardless o f  the  da te  t h e  
d e f e c t  i n  t h e  p r o d u c t  o r  t h e  f r a u d  was o r  
s h o u l d  h a v e  been d i s c o v e r e d .  

. . .  w i t h i n  1 2  years a f t e r  t h e  date of 
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A s  a r e s u l t  of t h i s  s t a t u t e  of r e p o s e ,  t h i s  Cour t  had 

e 

0 

o c c a s i o n  t o  i s s u e  i t s  r u l i n g s  i n  t h e  c a s e s  of OvePfkirid v. 

S i rmons ,  s u p r a ,  ( 1 9 7 9 ) ,  B a t t i l l a  v .  Allis Cha1mek.s Mfg. Cd., s u p r a  

(1980)  and Diamond v. E .R .  Squibb  & Sons ,  I h c . ,  supra (1981) .  

Overland i n v o l v e d  a c l a i m  a g a i n s t  a b u i l d i n g  c o n t r a c t o r .  B a t t i l l a  

and Dlamond were p r o d u c t  l i a b i l i t y  claims, a l t h o u g h  Dfamond 

i n v o l v e d  a m e d i c a l  p r o d u c t ,  and i s ,  as t h e  Cour t  of Appeals  

c h a r a c t e r i z e d  i t ,  "a s p e c i a l  s o r t  of p r o d u c t  l i a b i l i t y  c a s e " .  

( I n t e r l o c u t o r y  Opin ion ,  page 1 4 ) .  I n  a l l  three c a s e s  t h i s  Cour t  

h e l d  t h e  s t a t u t e  of r e p o s e  u n c o n s t i t u t i o n a l .  

After Over l and ,  B a t t i l l a  and Diamond t h e  L e g i s l a t u r e  i n  

1986 amended S e c t i o n  93.031 t o  e x c l u d e  p r o d u c t  l i a b i l i t y  c a s e s  

f rom t h e  same. The r e s u l t  was t h a t  it remained i n  t h e  s t a t u t e s  

o n l y  f o r  f r a u d  c a s e s .  

I n  a d d i t i o n ,  t h i s  Cour t  d e c i d e d  t h e  subsequen t  c a s e s  of 

Pullum v. C i n c i h n a t i ,  I n c . ,  476 So. 2d 747, and  Mel6ndez v. Dreis 

and Krump Mhnufac tu r ing  Co., 515 So. 2d 735, n e i t h e r  of which 

i n v o l v e d  a f r a u d  case. Both Pullum and Melklldez were p r o d u c t  

l i a b i l i t y  c l a i m s .  

Although t h i s  Cour t  has n o t  r u l e d  on a f r a u d  c a s e ,  

a t  l e a s t  one D i s t r i c t  Cour t  of Appeals  has r u l e d  t h a t  the  s t a t u t e  

i s  u n c o n s t i t u t i o n a l  when t h e  c a u s e  of a c t i o n  is b a s e d  on f r a u d .  

Kempfer v. S t .  Johns  R i v e r  Water Management D i $ t r i c t ,  475 So. 2d 

920 ( 1 9 8 5 ) ,  appea l  d i s m i s s e d  and rev iew d e n i e d ,  488 So. 2d 68 
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( 1 9 8 6 ) .  While i n  the  federa l  j u r i s d i c t i o n ,  a p p e l l a n t s  a rgued  t ha t  

t h e  federa l  c o u r t s  were bound t o  f o l l o w  t h e  r u l i n g s  of  s t a t e  

a 

0 

a 

i n t e r m e d i a t e  c o u r t s  i n  the absence  of a d e c i s i o n  from t h e  h ighes t  

c o u r t ,  u n l e s s  t h e  federa l  c o u r t  was convinced  tha t  the  h ighes t  

c o u r t  of t h a t  s t a t e  would d e c i d e  o t h e r w i s e .  C6lnmissioner v. 

Bosch, 387 US 456, 18 L Ed 2d 886 ( 1 9 6 7 ) ;  B a i l e y  v.  SoutAe'rn 

P a c i f i c  T r a n s p o r t a t i o n  Co., 613 F 2d 1385 ( 1 9 8 0 ) .  We have no 

r e a s o n  t o  b e l i e v e  t h a t  t h i s  Cour t  w i l l  r u l e  d i f f e r e n t l y  from t h e  

h o l d i n g  i n  Kempfer, i n  view of  the  f a c t  t h a t ,  i n  s p i t e  of Pullum 

( 1 9 8 5 ) ,  t h i s  Cour t  i n  1986 d i s m i s s e d  an appeal and den ied  a review 

of  Kempfer. 

We must a d m i t ,  however,  t ha t  t h e  Cour t  of Appeals is  

c o r r e c t  i n  i t s  h o l d i n g  t h a t  t h i s  Cour t  has no t  s p e c i f i c a l l y  r u l e d  

on the  p o i n t .  

2 . -  The s t a t u t e  is u n c o n s t i t u t i o n a l  because ,  by making 

e 

t h e  p e r i o d  i n  which t o  f i l e  s u i t  run  from t h e  date  of commission 

and  n o t  f rom t h e  da te  of t he  d i s c o v e r y  o f  t h e  f r a u d ,  as was t h e  

g e n e r a l  common law r u l e  (Bailey v. Glover,  21  Wall. 3 4 2 ,  22 L. E d '  

636; Traer v. Clews, 115 U . S .  528, 29 L. Ed .  467; Hd1mbe.t-s V .  

i s  d i s c o v e r e d  1 2  years  a f t e r  i t s  commission it e f f e c t i v e l y  bars a 

c i t i z e n  from h a v i n g  a c c e s s  t o  t h e  c o u r t s  f o r  redress, and there  i s  

8 
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a 

a 

no o v e r r i d i n g  p u b l i c  i n t e r e s t  or  ove rpower ing  p u b l i c  n e c e s s i t y  

t h a t  would make it n e c e s s a r y  t o  a b r o g a t e  t h a t  r i g h t .  Ove t l and  

C o n s t r u c t i o n  Co. v .  Simmons, s u p r a ,  f o l l o w i n g  t h e  l l p o l e s t a r l l  

d e c i s i o n  o f  t h i s  C o u r t  i n  K luge r  V.  White ,  281 So. 2d 1, 4 

(1973)  

T h i s  C o u r t  has e x p l a i n e d  i n  Pullurn t h e  o v e r r i d i n g  p u b l i c  

i n t e r e s t  o r  ove rpower ing  p u b l i c  n e c e s s i t y  t o  l i m i t  c a u s e s  of 

a c t i o n  f o r  p r o d u c t  l i a b i l i t y .  It sa id :  

"The l e g i s l a t u r e ,  i n  e n a c t i n g  t h i s  s t a t u t e  
of r e p o s e ,  r e a s o n a b l y  d e c i d e d  t h a t  p e r p e t u a l  
l i a b i l i t y  p l a c e s  an  undue burden  on manufac-  
t u r e r s ,  and  i t  d e c i d e d  t h a t  t w e l v e  years f rom 
t h e  date  of sa le  i s  a r e a s o n a b l e  time f o r  ex-  
p o s u r e  t o  l i a b i l i t y  f o r  m a n u f a c t u r i n g  of a 
p r o d u c t .  

And i n  h i s  d i s s e n t  i n  Ba t t i l xa ,  s u p r a ,  Hr. J u s t i c e  

McDonald s t a t ed  a n  a d d i t i o n a l  r e a s o n  f o r  u p h o l d i n g  t h e  v a l i d i t y  o f  
a 

t h e  12- yea r  s t a t u t e  o f  r e p o s e  i n  p r o d u c t  l i a b i l i t y  c a s e s .  

C o n t r a r y  t o  t h e  u s u a l  medical m a l p r a c t i c e  claim ( b u t  s i m i l a r l y  t o  

t h e  normal  claim a g a i n s t  p r o f e s s i o n a l  e n g i n e e r s ,  a r c h i t e c t s  or  
0 

c o n t r a c t o r s )  the re  was no p r i v i t y  o f  c o n t r a c t  between m a n u f a c t u r e r  

and  t h e  u s e r  of  t h e  p r o d u c t .  I n  t h e  i n s t a n t  c a s e  there was 

p r i v i t y  o f  c o n t r a c t ,  s o  much s o  t h a t  it was t h e  c a s e  of  t he  

c o n t r a c t u a l  r e l a t i o n s h i p  i t s e l f ,  t h e  c o n s e n t  o f  one of t h e  

p a r t i e s ,  t h a t  was f l a w e d  and  n u l l i f i e d  by t h e  f r a u d u l e n t  

0 

a 

m i s r e p r e s e n t  a t  i o n s .  
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The d e s i r a b i l i t y  of  c u r t a i l i n g  t h e  e f fec t s  of u n l i m i t e d  

l i t i g a t i o n  a g a i n s t  p h y s i c i a n s  i s  w i d e l y  p e r c e i v e d  even by the  

g e n e r a l  p u b l i c .  A measure of p r o t e c t i o n  f o r  them i s  obv ious ly  

n e c e s s a r y  i f  t h e i r  p r o f e s s i o n  i s  t o  c o n t i n u e  t o  a t t r a c t  wor thwhi le  

i n d i v i d u a l s .  A t  t he  same t i m e  u n r e s t r a i n e d  l i t i g a t i o n  i n  medical 

m a l p r a c t i c e  cases g r e a t l y  i n c r e a s e s  i n s u r a n c e  premiums, which i n  

t u r n  has made i n  many c a s e s  h o s p i t a l  and o t h e r  med ica l  s e r v i c e s  

a lmos t  p r o h i b i t i v e .  

I n  t h e  manufac tu r ing  and c o n s t r u c t i o n  f i e l d s  t h e  

o v e r r i d i n g  i n t e r e s t  i s  t o  e s t a b l i s h  a real  p e r i o d  of l i m i t a t i o n  of 

a c t i o n ,  i n  f a i r n e s s  t o  the  i n d i v i d u a l s  o r  e n t e r p r i s e s  involved.  

The cause  of a c t i o n  f o r  t h i s  t y p e  of i n j u r y  canno t  begin  t o  run 

when the  i n j u r y  o c c u r s ,  f o r  o t h e r w i s e  the  d e f e n d a n t s ,  more s o  t h a t  

d o c t o r s ,  would have  p e r p e t u a l  l i a b i l i t y .  

Fur the rmore  t h e  c la imant  a g a i n s t  a manufac tu re r  or  a 

p r o f e s s i o n a l  of t he  c o n s t r u c t i o n  i n d u s t r y ,  c o n t r a r y  t o  u s u a l  c a s e  

i n v o l v i n g  t h e  s e r v i c e s  of a d o c t o r ,  may have a n o t h e r  s o u r c e  of 

redress,  such  as the employer,  o r  the  owner of the  machine which 

caused h i s  a c c i d e n t ,  o r  the  s e l l e r  of t h e  p roduc t  t o  him, o r  t h e  

owner o r  t e n a n t  of t h e  premises a t  which he was i n j u r e d .  (If it 

i s  an i n j u r y  s u f f e r e d  i n  t h e  workplace ,  the re  i s  redress under t h e  

Workmen's Compensation S t a t u t e s ,  a n o t h e r  example of p e r m i s s i b l e  

c u r t a i l m e n t  of the r i g h t  t o  s u e  because of an o v e r r i d i n g  p u b l i c  

-. 
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i n t e r e s t .  ) 

M a n u f a c t u r e r s  and a r c h i t e c t s  who d e s i g n e d  p r o d u c t s  or  

b u i l d i n g s  s c o r e s  of  years (maybe even  a c e n t u r y )  a g o  canno t  be 

h e l d  a c c o u n ' t a b l e  f o r  p r e s e n t  d a y s  s t a n d a r d s  of  d e s i g n  and  

c o n s t r u c t i o n .  

F u r t h e r m o r e ,  as s t a t ed ,  n e i t h e r  t h e  m a n u f a c t u r e r  n o r  t h e  

a r c h i t e c t  or c o n t r a c t o r  had any c o n t r a c t u a l  r e l a t i o n s h i p  with the  

i n j u r e d  p a r t y  and ,  a d d i t i o n a l l y  n e i t h e r  i s  r e s p o n s i b l e  f o r  t h e  

m a i n t e n a n c e  o r  upkeep  o f  the  machine o r  o t h e r  p r o d u c t  s o l d ,  o r  of 

t h e  b u i l d i n g .  

The s i t u a t i o n  wi th  r e g a r d  t o  f r a u d  i s  a b s o l u t e l y  and 

c o m p l e t e l y  t h e  r e v e r s e .  

a .-  There i s  n o t  o v e r r i d i n g  p u b l i c  i n t e r e s t  i n  

p r o t e c t i n g  t h e  p e r p e t r a t i o n  of a f r a u d .  We need  n o t  expand on 

t h i s  p r o p o s i t i o n  as w e  canno t  c o n c e i v e  of  any p o s s i b l e  argument  i n  

s u p p o r t  of  such  a p u b l i c  i n t e r e s t  o r  n e c e s s i t y .  

b.-  Fraud  i s  an i n t e n t i o n a l  and  c r i m i n a l  a c t ,  

u s u a l l y  a f e l o n y  i f  a c e r t a i n  amount i s  r e a c h e d ,  while t h e  

i n j u r i e s  r e c e i v e d  as a r e s u l t  of  m e d i c a l  m a l p r a c t i c e ,  imprope r  

p r o d u c t  m a n u f a c t u r i n g  and  f a u l t y  d e s i g n  o r  c o n s t r u c t i o n  are the  

result of n e g l i g e n c e  o r  imprudence i n c u r r e d  by wel l- meaning  

p e r s o n s  i n  the  c o u r s e  of  e n g a g i n g  i n  a l a w f u l  and  u s e f u l  

e n t e r p r i s e  o r  p r o f e s s i o n .  

D o c t o r s  and o t h e r  medical p e r s o n n e l  do n o t  s e t  o u t  t o  
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k i l l  men o r  i n j u r e  peop le ,  n o r  do manufac tu re r s  of i n d u s t r i a l  

machines,  d r u g s  o r  au tomobi les ,  o r  c o n t r a c t o r s  and d e s i g n e r s  of 

b u i l d i n g s .  The p e r p e t r a t o r  of f r a u d  se ts  o u t  t o  harm him w i t h  

whom he deals .  F r a u d ,  by d e f i n i t i o n ,  i s  never  i n a d v e r t e n t ,  o r  the  

p r o d u c t  of n e g l i g e n c e  or c a r e l e s s n e s s .  

We s u b m i t  t ha t  there i s  no v a l i d  l o g i c a l  r eason ,  i n  l a w  o r  

i n  j u s t i c e ,  by which t h e  p e r p e t r a t o r s  of f r a u d  shou ld  m e  measured 

by the  same y a r d s t i c k  t h a n  t h o s e  who cause  i n j u r i e s  through 

n e g l i g e n c e .  (Needless t o  s a y ,  t h o s e  who cause  p h y s i c a l  o r  menta l  

i n j u r i e s  through i n t e n t i o n a l  a c t s ,  from murde r  t o  mugging, a l s o  

s h o u l d  no t  be  a b l e  t o  defeat a c la im of  compensat ion by a v i c t i m  

by r a i s i n g  as a s h i e l d  a s t a t u t e  of r e p o s e  which runs  from t h e  

commission of t h e  a c t ,  p rov ided  t h e i r  i d e n t i t y  was not  known o r  

was not  d i s c o v e r a b l e  a t  t h e  t i m e . )  

c . -  By i t s  n a t u r e  some t y p e s  of f r a u d ,  such  as 

t h a t  invo lved  i n  the  p r e s e n t  a c t i o n ,  a re  not  d i s c o v e r a b l e  excep t  

by chance o r  f o r t i t u o u s  c i rcumstance .  

It i s  obvious  t h a t  many t y p e s  of f r a u d  can be  d i s c o v e r e d  

some t i m e  a f t e r  t h e  commission. F r a u d u l e n t  m i s r e p r e s e n t a t i o n s  by 

a s e l l e r  wi th  regard t o  t h e  o b j e c t  of t h e  sa le ,  whether an 

au tomobi le  or  a house ( o r  by t h e  b u y e r  w i th  regard t o  the  v a l i d i t y  

of t he  check he is  d e l i v e r i n g )  can  be de termined w i t h i n  v a r i o u s  

p e r i o d s  of t ime,  r e l a t i v e l y  s h o r t e r  or l o n g e r ,  a f t e r  t h e  e v e n t ,  as 

t h e  p roduc t  b reaks  down o r  i s  found t o  be  d e f e c t i v e  o r  n o t  t o  

perform as r e p r e s e n t e d .  B u t  o t h e r  t y p e s  of f r a u d ,  such  as t h e  

8 



e 

i n s t a n t  c a s e ,  i n  which an h e i r  i s  never  informed,  o r  a f f i r m a t i v e l y  

mis informed,  a b o u t  t h e  e x t e n t  of her f a t h e r ' s  es ta te ,  cannot  be 

d i s c o v e r e d  by her  except through chance. Such a person would no t  

have  f e l t  o r  p e r c e i v e d  i n  her  body the  e f f ec t s  of t h e  medical 

m a l p r a c t i c e .  She w i l l  no t  have a p roduc t  tha t  she bought ( o r  t h e  

w o r t h l e s s  check she had r e c e i v e d )  whose u s e  would e n a b l e  her t o  

de te rmine  the  f a l s e  r e p r e s e n t a t i o n .  That is  why t h i s  C o u r t  has on 

more t h a n  one o c c a s i o n  h e l d  t h a t  t h e  v i c t i m  of a f r a u d  does no t  

have  a du ty  t o  i n v e s t i g a t e .  Besbtt v. Basnett, 389 So. 2d 995, 

998 (1980)  f o l l o w e d  a l s o  by t h e  U . S .  Court of Appeals f o r  t he  11th 

C i r c u i t ,  Banco Nacional  d e  l a  Vivlenda  v. Coopet-, 680 F. 2d 727, 

7 3 0  (1982) .  (See a l s o  Hut78k v. Economic Research  Ahalysts, I n c . ,  

499 F. 2d 996 ( 5 t h  C i r .  1 9 7 4 ) ) .  A c t u a l l y ,  i n  Besktt, t h i s  Cour t  

s t a t e d  t h a t  i f  t h e  cho ice  i s  between a f r a u d  p e r p e t r a t o r  and a 

n e g l i g e n t  v i c t i m ,  t h e  law w i l l  p r o t e c t  t he  v i c t i m  of  t he  f r a u d  i n  

s p i t e  of h i s  n e g l i g e n c e .  

I t  i s  much eas ier  f o r  a pe r son  t o  de termine  when he has 

been p h y s i c a l l y  o r  m e n t a l l y  i n j u r e d ,  a l t h o u g h  i n  m a l p r a c t i c e  c a s e s  

t h i s  a d m i t t e d l y  may take some time. U s u a l l y ,  as i n  a c a r  

a c c i d e n t ,  t h e  knowledge of the  i n j u r y  i s  immed ia t e .  I n  o t h e r  

c a s e s ,  as i n  medica l  m a l p r a c t i c e ,  t h e  person may b e  f e e l i n g  t h e  

ill e f f e c t s  of t h e  i n j u r y  b u t  may n o t  b e  aware t h a t  they should  be 

a s c r i b e d  t o  improper medica l  p rocedures .  Even when the  damage i s  

o n l y  t o  p r o p e r t y ,  it i s  o r  shou ld  be  promptly known by t h e  i n j u r e d  



a 

-14- 

* 

e 

0 

* 

Q 

p r o p e r t y  owner. But when the  f r a u d  causes  p e c u n i a r y  l o s s  by 

d e p r i v i n g  a pe r son  of p r o p e r t y  o r  r i g h t s  which she never  knew she 

owned o r  was e n t i t l e d  t o ,  t h e n  t h e  f r a u d  cannot  be de tec ted  or  

de termined excep t  by chance.  

A s  we argued i n  t h e  Court  of Appeals, even i f  the  f r a u d  o r  

f r a u d u l e n t  m i s r e p r e s e n t a t i o n s  t o  p l a i n t i f f  had been only  wi th  

r e g a r d  t o  t h e  v a l u e  of p r o p e r t y  i n  her  f a t h e r ' s  es ta te ,  i t  

conce ivab ly  may o r  may n o t  have been d i s c o v e r a b l e ,  depending on 

c i r c u m s t a n c e s .  B u t  when t h e  f r a u d  c o n s i s t s ,  among o t h e r  t h i n g s ,  

of f r a u d u l e n t l y  f a i l i n g  t o  inform p l a i n t i f f ,  as owner by 

i n h e r i t a n c e  of 1 /5  of her  f a the r ' s  e s t a t e ,  t h a t  l a rge  real  es ta te  

h o l d i n g s  i n  P u e r t o  Rico which appeared recorded  i n  the  name of one 

o r  more of her  b r o t h e r s  d i d  n o t  belong t o  them, b u t  t o  her  f a the r ,  

such type  of f r a u d  cannot  be  d i s c o v e r e d  even through r e a s o n a b l e  

d i l i g e n c e ,  which v i c t i m s  on f r a u d ,  t h i s  C o u r t  has r u l e d ,  do  n o t  

have  t o  d i s p l a y .  Besett ,  s u p r a .  Only the  p e r p e t r a t o r s  of t h e  

f r a u d ,  i n  t h i s  c a s e  t h e  f a t h e r ' s  l e g i t i m a t e  c h i l d r e n ,  knew t h a t  

t h i s  l a n d  was s e c r e t l y  h e l d  i n  t r u s t  by one or  two of them f o r  t h e  

b e n e f i t  of h i s  he i r s ,4 /  - and they  were n o t  abou t  t o  d i s c l o s e  

t h e i r  c o n s p i r a c y .  

These c o n s p i r a t o r s  k e p t  t h e i r  secre t  f o r  many years,  

4/  Needless t o  s a y ,  t h i s  l a n d  was no t  i n c l u d e d  as 
p r o p e r t y - o f  the  e s t a t e  f o r  Es ta te  Tax purposes  (Appendix, page 
4 4 4 )  and p l a i n t i f f ,  had she had any reason  t o ,  could  n o t  have 
determined i t s  e x i s t e n c e  by an  examinat ion  of t he  r e t u r n  f i l e d  
w i t h  t h e  T r e a s u r y  Department.  
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s e l l i n g  p r o p e r t y  of t h e  es ta te  i n  P u e r t o  Rico f o r  over  f i v e  

m i l l i o n  d o l l a r s  (Appendix, page 92) and s e c r e t l y  s h a r i n g  t h e  

p roceeds  of the o p e r a t i o n  of the  o t h e r  farms (Appendix, page 5 4 ) ,  

u n t i l  1978, when the  a d o p t i o n  ( e f f e c t i v e  i n  1975) 

of  r epose  by t h e  F l o r i d a  L e g i s l a t u r e  ( and  b e f o r e  

and 1980 d e c i s i o n s  of t h i s  Court  i n  Over land,  

Diamond) made them b e l i e v e  t ha t  they  could  

d u p l i c i t y  wi th  impuni ty ,  and t h e y  execu ted  t h e  

of  t he  s t a t u t e  

t h e  1978, 1979 

B a t t i l l a .  and 

d i s c l o s e  t h e i r  

D e c l a r a t i o n  of 

T r u s t  a d m i t t i n g  t h a t  t h e  p r o p e r t y  had belonged t o  t h e i r  f a t h e r  and 

had r e a l l y  been he ld  by t he  owners of r e c o r d  i n  t r u s t  f o r  the  

b e n e f i t  of a l l  t h e  h e i r s . 5 /  - 
A s  s t a t ed  above, i n  most f r a u d  c a s e s ,  f r a u d  i s  no t  e a s i l y  

d i s c o v e r a b l e  ( u n l e s s  it c o n s i s t s  of m i s r e p r e s e n t a t i o n s  as t o  

r e a l t y  o r  c h a t t e l s  whose p o s s e s s i o n  is  then  t u r n e d  over  t o  the  

v i c t i m )  and i n  many c a s e s  imposs ib le  t o  d i s c o v e r  excep t  by chance ,  

5/ Deceden t ' s  i n t e n t i o n ,  as appears from h i s  w i l l ,  was t o  
l e a v e  a12 h i s  p r o p e r t i e s  t o  h i s  f i v e  c h i l d r e n  share and share 
a l i k e .  O f  c o u r s e ,  t h e  s e l f - s e r v i n g  D e c l a r a t i o n  of T r u s t  does not  
s t a t e  t h a t  the  l a n d  was he ld  f o r  t h e  b e n e f i t  of a l l  t he  he i r s  of 
t h e  deceden t ,  ment ioning only  the  f o u r  he i r s  which executed  t h e  
same, b u t ,  as wi th  a l l  o t h e r  f a c t s  and i n f e r e n c e s  t o  be  o b t a i n e d  
and drawn from t h e  compla in t ,  t h i s  must b e  viewed i n  the  l i g h t  
most f a v o r a b l e  t o  the  non-moving p a r t y  i n  a motion f o r  summary 
judgment,  as t h e  Cour t  of Appeals r u l e d  i n  i t s  I n t e r l o c u t o r y  
Opinion (pp .  9-10) c i t i n g  t h e i r  own c a s e  of O l ive r  v .  D i g i t a l  
Equipment Corp.,  846 F. 2d 103  (1988) .  P l a i n t i f f s  have no doubt 
t h a t  t h e  j u r y  w i l l  d e c i d e  t h a t  t h e  v e r b a l  t r u s t  t o  which the  
s e l f - s e r v i n g  document refers was f o r  t h e  b e n e f i t  of  a l l  of  
g r a n t o r ' s  c h i l d r e n ,  as t h e y  appear i n  h i s  w i l l .  
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as i n  t h i s  c a s e ,  and t h e r e f o r e  t h e  s t a t u t e  of r e p o s e  t h a t  p u r p o r t s  

t o  c u t  o f f  t h e  p e r i o d  of t i m e  f o r  f i l i n g  s u i t  f o r  redress a f t e r  

t h e  commission of t he  f r a u d ,  regardless  of the da te  of d i s c o v e r y  

of the  same, i m p e r m i s s i b l y  i n f r i n g e s  upon t h e  v i c t i m ' s  r i g h t  of 

a c c e s s  t o  the  c o u r t s  g r a n t e d  by A r t i c l e  1, S e c t i o n  21 of  the  

F l o r i d a  C o n s t i t u t i o n .  

2 .-  Apart from t h e  argument t h a t ,  by t h e  n a t u r e  of the 

a c t  i n v o l v e d ,  a n  o v e r r i d i n g  p u b l i c  i n t e r e s t  or  overpowering p u b l i c  

n e c e s s i t y  t o  p r o t e c t  t he  p e r p e t r a t o r s  of f r a u d  is  no t  p r e s e n t ,  

t h e r e  i s  i n  any e v e n t  a c u r t a i l m e n t  of p l a i n t i f f ' s  r i g h t  because 

of  t he  time frame invo lved  i n  h e r  p a r t i c u l a r  s i t u a t i o n :  t h e  

i n j u r y  t o  he r  was committed i n  1 9 6 0 ,  when t h e  s t a t u t e  of r epose  

had no t  been adop ted ,  and she  d i d  not  and could no t  d i s c o v e r  the  

f r a u d  ( h e r  i n j u r y  was n o t  " d i s c o v e r e d  o r  d i s c o v e r a b l e " ,  t o  u s e  t h e  

Court  of Appeals phrase i n  the  f i r s t  q u e s t i o n  c e r t i f i e d )  n e i t h e r  

w i t h i n  t h e  one- year  p e r i o d  of g r a c e  t o  f i l e  s u i t  g r a n t e d  by the  

L e g i s l a t u r e  a f t e r  the  enactment of t he  s t a t u t e  of repose ,  nor  

w i t h i n  t h e  12- year  p e r i o d ,  which was made t o  run  from t h e  

commission of the  f r a u d u l e n t  a c t ,  and t h u s  had a l ready  l1expi redf1  

a t  the  t i m e  it was enac ted .  

It i s  t h i s  s i t u a t i o n ,  d i f f e r e n t  from most o t h e r  d e c i s i o n s  

of  t h i s  Cour t  a b o v e- c i t e d ,  which makes t h i s  s t a t u t e  of r epose  
a c o n s t i t u t i o n a l l y  i n a p p l i c a b l e  t o  her .  
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I n  none of t h e  o t h e r  c a s e s  dec ided  by t h i s  C o u r t ,  e x c e p t  

Diamond,?/ had t h e  12- year  p e r i o d  a l r e a d y  e l a p s e d  by the  time 

t h e  s t a t u t e  of r epose  was adopted:  as s t a t ed ,  t h e  c o n t r a c t  f o r  

t h e  s a l e  of her  h e r e d i t a r y  r i g h t s  was s i g n e d  i n  1 9 6 0  and t h e  

s t a t u t e  was adopted  i n  1974 .  I n s o f a r  as she was concerned,  t h e  

p e r i o d  f i x e d  by the  s t a t u t e  of r e p o s e  was u s e l e s s  and w o r t h l e s s .  

T h i s  Court  i n  Kluger  V. W~lf t e , s u p r a ,  

"Where a r i g h t  of a c c e s s  t o  t h e  c o u r t s  f o r  
redress f o r  a p a r t i c u l a r  i n j u r y  has been 
p rov ided  by s t a t u t o r y  l a w  p r e d a t i n g  t h e  
a d o p t i o n  of t he  D e c l a r a t i o n  of  R i g h t s  of 
t h e  C o n s t i t u t i o n  of t h e  S t a t e  of F l o r i d a ,  
o r  where such r i g h t  has become a p a r t  of 
t h e  common law of  the  s t a t e  p u r s u a n t  t o  
F l a .  S t a t .  S e c t .  2.01, F.S.A., t he  l e g i s -  
l a t u r e  i s  w i t h o u t  power t o  a b o l i s h  such 
r i g h t  wi thou t  p r o v i d i n g  a r e a s o n a b l e  a l -  
t e r n a t i v e  t o  p r o t e c t  t h e  r i g h t s  of the  
peop le  of t h e  S t a t e  t o  redress f o r  i n j u -  
r i e s ,  u n l e s s  the L e g i s l a t u r e  can show a n  
overpowering p u b l i c  n e c e s s i t y  f o r  t h e  
abo l i shment  of such r i g h t ,  and no a l t e r -  
n a t i v e  method of meet ing  such p u b l i c  
n e c e s s i t y  can  be  shown." 

s t a t ed :  

I n  accordance  w i t h  h e r  s i t u a t i o n ,  p l a i n t i f f  has c o n s i s-  

t e n t l y  a rgued  t h a t  because:  (1) her  r i g h t  of a c c e s s  t o  t he  c o u r t  

f o r  redress p r eda t ed  t h e  a d o p t i o n  of the  d e c l a r a t i o n  of r i g h t s  

of the  C o n s t i t u t i o n  of the  S t a t e  of F l o r i d a ;  ( 2 )  her  cause  of 

* 
6 /  I n  Overland,  a c o n s t r u c t i o n  i n d u s t r y  c a s e ,  t h e  a l l e g e d  

ac t  of n e g l i g e n c e  occur red  b e f o r e  b u t  €he i n j u r y  d i d  n o t  occur  
u n t i l  more t h a n  12 years l a t e r .  I n  Diamond and i n  the  i n s t a n t  
c a s e  the  i n j u r y  o c c u r r e d  more t h a n  1 2  years b e f o r e  the  s t a t u t e  was 
e n a c t e d .  

- 
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a c t i o n  became a par t  of t he  common law of  t h i s  s t a t e  p u r s u a n t  t o  

F l o r i d a  S t a t .  S e c t i o n  2 . 0 1 ;  and ( 3 )  S e c t i o n  9 5 . 1 1 ( 5 ) ( d )  which was * 
i n  e f f e c t  a t  t h e  t i m e  of t h e  s i g n i n g  of the  S e t t l e m e n t  Agreement 

i n  1960 gave p l a i n t i f f  a cause  of a c t i o n  and a term of three years 

i n  which t o  b r i n g  s a id  a c t i o n ,  from t h e  time of d i s c o v e r y  o f  the 

f r a u d ,  t h e  s t a t u t e  of r epose  could no t  take t h i s  r i g h t  away from 

her  w i t h o u t  p r o v i d i n g  a n  a l t e r n a t i v e ,  which it d i d  not  because of 

t h e  time-f rame invo lved  i n  her case .  

I n  Diamond, sup ra ,  a c a s e  wi th  a s imi la r  s i t u a t i o n ,  i n  

which the  i n j u r y  o c c u r r e d  when p l a i n t i f f  Nina Diamond was an 

unborn c h i l d  i n  her m o t h e r ' s  womb, t h i s  Cour t  d e c l a r e d  t h e  s t a t u t e  

u n c o n s t i t u t i o n a l .  Because of t h e  c o n c i s e  a n a l y s i s  made by the  

Court  of Appeals on t h i s  p a r t i c u l a r  p o i n t ,  we c i t e  the  f o l l o w i n g  

from i t s  I n t e r l o c u t o r y  Opinion:  

a 

0 

a 

"The Pullurn 
i n g  i n  t h i s  
mother  had i 

c o u r t  ' s  r e f e r e n c e  t o  Diamond i s  i n t e r e s t -  
regard.  I n  DTamond, t h e  p l a i n t i f f ' s  
n g e s t e d  t h e  d r u g  d i e t h y l s t i l b e s t r o l  ( D E S )  

while she was p r e g n a n t  w i t h  her  d a u g h t e r .  The d r u g ' s  
e f f e c t  as a cancer- caus ing  a g e n t  i n  t h e  p l a i n t i f f  
d a u g h t e r  d i d  no t  become e v i d e n t  u n t i l  t h e  d a u g h t e r  
r eached  p u b e r t y .  The Pullurn c o u r t  no ted ,  

Under these  c i r c u m s t a n c e s ,  i f  the  s t a t u t e  
( o f  r e p o s e )  a p p l i e d ,  p l a i n t i f f s  c l a im 
would have been b a r r e d  even though the  
i n j u r y  caused by the  p roduc t  d i d  n o t  
become e v i d e n t  u n t i l  o v e r  twe lve  years 
a f t e r  the  p roduc t  had been i n g e s t e d .  The 
l e g i s l a t u r e ,  no doub t ,  d i d  n o t  con templa te  
t h e  a p p l i c a t i o n  of t h i s  s t a t u t e  t o  t h e  
f a c t s  i n  Diamond. Were i t  a p p l i c a b l e ,  
t h e r e  c e r t a i n l y  would have  been a d e n i a l  
of a c c e s s  t o  the c o u r t s .  
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476 So.2d a t  659 n.g .  An a n a l o g y  c a n  b e  drawn 
between the  f a c t s  i n  Diamonu and  the a l l e g a t i o n  
o f  f r a u d  i n  t h e  p r e s e n t  case: i n  bo th  i n s t a n c e s ,  
t he  i n i t i a l  i n j u r y  ( t h e  i n g e s t i o n  of DES; t he  m i s -  
r e p r e s e n t a t i o n )  t o o k  place w i t h i n  the  1 2- y e a r  
p e r i o d ,  b u t  t h e  e f f e c t s  of t h a t n j u r y  d i d  n o t  
become e v i d e n t  u n t i l  a f t e r  1 2  years .  This  is  
d i f f e r e n t  f r o m  the  s i t u a t i o n  i n  Ptlllum and  the 
o t h e r  more t y p i c a l  p r o d u c t  l i a b i l i t y  cases, e .g . ,  
Edd ings  v .  Volkswagenwerk, A . G . ,  835 F.2d 1369 
T T r t h i r .  ryS8)  , i n  which  t h  e i n i t i a l  i n j u r y  -- 
f o r  example ,  a n  i n d u s t r i a l  o r  a u t o m o b i l e  a c c i d e n t  -- 
d o e s  n o t  t ake  p l a c e  u n t i l  a f t e r  t h e  12- yea r  p e r i o d . "  

(Emphasis by t h e  C o u r t . )  

The q u o t e d  f o o t n o t e  i n  Pul lum makes it c l e a r ,  t h a t  

a l t h o u g h  t h i s  Cour t  was r e c e d i n g  f rom B a t t i l l a ,  it was n o t  

r e v o k i n g  Diamond b e c a u s e ,  as it s t a t e s ,  " there c e r t a i n l y  would 

h a v e  been a d e n i a l  of a c c e s s  t o  t h e  c o u r t s "  i f  the  d i s c o v e r y  is  

made a f t e r  the  1 2  y e a r s ,  h o l d i n g  t h a t  s u c h  c o u l d  n o t  have  been t h e  

L e g i s l a t u r e ' s  i n t e n t .  

A c t u a l l y ,  wi th  due r e s p e c t  t o  the  C o u r t  of  Appeals '  

I n t e r l o c u t o r y  O p i n i o n ,  bo th  i n  Diamond and  i n  t h e  i n s t a n t  c a s e  the  

i n g e s t i o n  of DES and t h e  f r a u d u l e n t  m i s r e p r e s e n t a t i o n s  took  p l a c e  

more t h a n  t w e l v e  years before:  t h e  s t a t u t e  was e n a c t e d .  

I t  i s  e v i d e n t ,  by t h e  t i m e  of t h e  enac tmen t  of  the  s t a t u t e  

of r e p o s e  t h a t  p l a i n t i f f  was l e f t  a d r i f t ,  with no p e r i o d  i n  which  

t o  f i l e  s u i t  a f t e r  d i s c o v e r y  o f  t h e  f r a u d .  T h e r e f o r e  t h i s  C o u r t  

s h o u l d  r u l e  t h a t  t h e  s t a t u t e  of r e p o s e  canno t  c o n s t i t u t i o n a l l y  

a p p l y  t o  her ,  and  t ha t  her c a u s e  of a c t i o n  i s  gove rned  by the  

" o r d i n a r y r f  s t a t u t e  of l i m i t a t i o n ,  wi th  which she complied at t he  

time she f i l e d  h e r  s u i t .  
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Before  c l o s i n g  t h e  argument on t h e  f i r s t  q u e s t i o n  

p r e s e n t e d ,  w e  wish t o  add t h e  f o l l o w i n g :  

The Court  of Appeals informed t h i s  Hon. Court tha t  

i t  would "welcome t h e  a d v i c e  of t he  Supreme Cour t  of F l o r i d a  on 

any o t h e r  r e l e v a n t  q u e s t i o n  or  a s p e c t  of F l o r i d a  law on which the  

c o u r t  b e l i e v e s  t h a t  it is a d v i s a b l e  t o  p r o v i d e  c l a r i f i c a t i o n " .  

( C e r t i f i c a t i o n ,  page 2 ) .  

The argument we have developed above w i t h  regard t o  the  

f i r s t  q u e s t i o n  c e r t i f i e d  i s  based on the  assumption t h a t  t he  f r a u d  

ceased  i n  1960 when t h e  S e t t l e m e n t  Agreement was s i g n e d .  But 

p l a i n t i f f s  have a l s o  argued t h a t ,  under  the  f a c t s  of t h i s  c a s e ,  

because  d e f e n d a n t s  con t inued  t o  concea l  the  t r u e  ownership of t h e  

r e a l t y  recorded  i n  t h e  name of only  one of them, ( o b v i o u s l y  t o  

concea l  from p l a i n t i f f  the  f a c t  tha t  she was e n t i t l e d  t o  a 1/5 

share i n  sa id  p r o p e r t i e s )  t h e  f r a u d  con t inued ,  a t  l e a s t ,  up t o  the  

t i m e  i n  1981 when they  f i l e d  f o r  r e c o r d i n g  t h e  1978 D e c l a r a t i o n  of 

T r u s t  which p l a i n t i f f  d i s c o v e r e d  i n  1983. The Cour t  of Appeals ,  

however, i n  i t s  I n t e r l o c u t o r y  Opinion (page  21), s a i d :  " A l l  

f r a u d s  are ' c o n t i n u i n g '  i n  t h e  s e n s e  t ha t  t h e  v i c t i m  remains 

f o o l e d  u n t i l  t h e  f r a u d  i s  d i s c o v e r e d . "  And l a t e r :  "We h o l d ,  

t h e r e f o r e ,  t h a t  t h e  al leged f r a u d  would have  been committed -- f o r  

purposes  of a p p l y i n g  t h e  F l o r i d a  s t a t u t e  of r epose  -- i n  1960, 

when the  s e t t l e m e n t  agreement was s i g n e d . "  

We s u b m i t  tha t  under  t h e  " o t h e r  r e l e v a n t  q u e s t i o n  o r  

a s p e c t  of F l o r i d a  lawff on which the  Cour t  of Appeals i n v i t e d  

(D 
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c l a r i f i c a t i o n ,  t h i s  C o u r t  may want t o  c o n s i d e r  t h e  f a c t  t h a t ,  

u n d e r  i t s  p r e v i o u s  h o l d i n g s ,  i n  F l o r i d a  concea lment  i s ,  o f  o r  by 

i t s e l f ,  f r a u d , l /  and  t ha t  i n  t h i s  s e n s e  the  f r a u d  c o n t i n u e d  

u n t i l  a t  l e a s t  1981.  

Such a pronouncement  would make u n n e c e s s a r y  a r u l i n g  as t o  

t h e  c o n s t i t u t i o n a l  i s s u e s  i n v o l v e d .  

I n s o f a r  as any a d v i c e  u n d e r  t h i s  pa r t  of the C e r t i f i c a t i o n  

by t h e  Cour t  of Appeals may b e  c o n s i d e r e d  t o  n e c e s s a r i l y  i n v o l v e  

t h e  r e c o n s i d e r a t i o n  of p a r t  of i t s  I n t e r l o c u t o r y  O p i n i o n ,  we  wish 

t o  s t a t e  t h a t  t h e  I n t e r l o c u t o r y  Op in ion  is  n o t  by i t s  n a t u r e  a 

f i n a l  o p i n i o n ,  t h a t  no Judgment has i s s u e d  f rom the  C o u r t  of 

Appeals and t h a t  p l a i n t i f f s ' ,  and  may w e  add  d e f e n d a n t s ' ,  t i m e  t o  

f i l e  f o r  r e c o n s i d e r a t i o n  o r  r e h e a r i n g  i s  s t i l l  open because  the  

14- day p e r i o d  t o  do s o  ( R u l e  4 0 ( a ) )  o f  t h e  F e d e r a l  Ru le s  of  

Appe l l a t e  P r o c e d u r e )  s t a r t s  t o  r u n  f rom t h e  e n t e r i n g  o f  t he  

Judgment by t h e  C o u r t  of Appeals and no Judgment has y e t  been 

e n t e r e d  i n  t h i s  c a s e .  

ARGUMENT AS TO THE SECOND QUESTION CERTIFIED 

Al though the  second q u e s t i o n  c e r t i f i e d  does  n o t  deal  wi th  

7 /  Even " a c t u a l  f r a u d " ,  t h e  most  r e s t r i c t i v e  of the  f o u r  
f r a u d  c l % s s i f i c a t i o n  i n  F l o r i d a  ( a c t u a l  f r a u d ,  " f r a u d  i n  f ac t " ,  
" c o n s t r u c t i v e  f r a u d "  a n d  " f r a u d  i n  law") i n c l u d e s  " m i s r e p r e s e n t a -  
t i o n s ,  concea lmen t  or o t h e r  a r t i f  i c e s  employed t o  d e c e i v e  ano-  
the r . "  27 F l o r i d a  J u r i s p r u d e n c e  2d ,  F raud  and  D e c e i t .  See. 2 ,  
page 289. 
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t h e  C o n s t i t u t i o n  of the S t a t e  of F l o r i d a  nor  w i th  a s t a t u t e  which 

has been the  s u b j e c t  of d i f f e r e n t  i n t e r p r e t a t i o n s ,  t h e  Cour t  of 

Appeals c e r t i f i e d  t h e  q u e s t i o n  of the  - Pes  j u d i c a t a  e f f e c t  of the 

O r d e r  of t he  County J u d g e s '  Court  of Dade County, F l o r i d a ,  of J u l y  

27, 1960 ( " t h e  consent  O r d e r " )  i n  c a s e  45176-A (Appendix, page 

235) because  it was u n c e r t a i n  of t h e  p r e c l u s i v e  e f f ec t  t o  be 

g r a n t e d  t o .  i t .  

The f i r s t  u n c e r t a i n t y  t h a t  was raised i n  connec t ion  wi th  

t h e  res j u d i c a t a  claim of d e f e n d a n t s  was b a s e d  on the  f a c t  t h a t  - 
t h i s  was a consen t  judgment.  Even consent  judgments  can i n  no way 

b e  c o n s i d e r e d  s imi l a r  t o  judgments i s s u e d  a f t e r  t r i a l  i n  l i t i g a t e d  

cases. The Cour t  of Appeals i t s e l f  c i t e s  Crowe v. Cherokee 

Wonderland, I n c . ,  379 F. 2d 51, 54 ( 1 9 6 7 ) ,  f o r  t h e  p r o p o s i t i o n  

t h a t  a consen t  judgment i s  no more t h a n  a j u d i c i a l l y- a p p r o v e d  

c o n t r a c t .  

I n  t h i s  c a s e  t h e  consent  O r d e r  shou ld  n o t  be cons ide red  

p r e c l u s i v e  of p l a i n t i f f ' s  r i g h t  t o  m a i n t a i n  her c la im because,  n o t  

o n l y  was it no t  t he  r e s u l t  of t h e  c o u r t ' s  own f i n d i n g s  a f t e r  a 

t r i a l ,  b u t  was no t  a judgment.  Although i n  many c a s e s  consent  

o r d e r s  o r  d e c r e e s  have t h e  same e f f e c t  as judgments  i n  o t h e r s ,  as 

i n  t h i s  c a s e ,  t h e y  do n o t .  The consent  O r d e r  i n  t h i s  c a s e  n e i t h e r  

f i n a l i z e d  t h e  p roceed ings  i n  the  Dade County J u d g e s '  Cour t  nor d i d  

i t  r e s o l v e  any i s s u e  s u b m i t t e d  t o  t h a t  c o u r t  f o r  r e s o l u t i o n .  

The Court  of Appeals has c i t e d  a 1986 d e c i s i o n  of the  
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Supreme Court  of t h e  Uni ted  S ta tes  i n  t h i s  matter tha t  w e  b e l i e v e  

bears r e p e t i t i o n  here:  

"To be s u r e ,  consen t  d e c r e e s  bear some of 
the  earmarks of  judgments e n t e r e d  a f t e r  
l i t i g a t i o n .  A t  t he  same time, because  
t h e i r  terms a re  a r r i v e d  a t  th rough  mutual  
agreement  of the  p a r t i e s ,  consen t  d e c r e e s  
c l o s e l y  resemble c o n t r a c t s  . . . . (C)on- 
s e n t  d e c r e e s  'have a t t r i b u t e s  both  of 
c o n t r a c t s  and of  j u d i c i a l  d e c r e e s , '  a d u a l  
c h a r a c t e r  t h a t  has r e s u l t e d  i n  d i f f e r e n t  
t r e a t m e n t  f o r  d i f f e r e n t  purposes . "  

Local  No. 93, I n t e r n a t f o n a l  AssociBt ion  o f  
F i r e f f g h t e r s  v. C i t y  of C leve land ,  478 U . S .  
501,  519 ( 1 9 8 6 )  

It  i s  i m p o r t a n t  to c o n s i d e r ,  n o t  only  tha t  the  O r d e r  i n  

q u e s t i o n  was i s s u e d  by c o n s e n t ,  b u t  tha t  it was j u s t  t h a t ,  a n  

i n t e r l o c u t o r y  o r d e r  which, i n  approving a c o n t r a c t  f i x i n g  an 

amount to be p a i d  to p l a i n t i f f  for her  share of her  f a t h e r ' s  

e s t a t e ,  d i d  no t  r e s o l v e  any issue t h a t  a t  tha t  moment was b e f o r e  
0 

t h e  c o u r t  f o r  r e s o l u t i o n .  How much the  e s t a t e  was worth,  o r ,  even 

f u r t h e r ,  how much the  share of any one of the  f i v e  c h i l d r e n  under 

t h e  w i l l  was wor th ,  was not  i n  any way, form o r  manner be fo re  the  

c o u r t .  

Consent judgments  u s u a l l y  a d j u d i c a t e  the  cause of a c t i o n  

be ing  l i t i g a t e d ,  a l b e i t  by agreement of the  pa r t i e s  and no t  by 

independen t  f i n d i n g s  of t h e  c o u r t  on i t s  own. F i n a l  d e c r e e s  or 

o r d e r s  of a c o u r t  may a l s o  s o  r e s o l v e  and determine  t h e  i ssues  and 

d i s p u t e s  s u b m i t t e d  to t h e  c o u r t  b u t  i n  t h i s  consen t  O r d e r  these 
0 

e lements  were n o t  p r e s e n t .  The c o u r t  mere ly  approved a 

s t i p u l a t i o n  r e f e r r i n g  to a c o n t r a c t  f o r  the  purchase of he red i t a ry  



-24- 

r i g h t s .  (For example, i t  was n e c e s s a r y  f o r  the  c o u r t  t o  i s s u e  a 

Judgment, d a t e d  August 9,  1960, t o  d i s p o s e  of the  c la im of 

p l a i n t i f f ' s  mother ,  as widow, f o r  ass ignment  of dower. See 

Appendix, page 393. Needless t o  s a y ,  p l a i n t i f f  was not  a p a r t y  t o  

such  a c la im for dower, o r  t o  any o t h e r  s imi lar  c la im f o r  re l ie f  * 
o r  ass ignment  of any p r o p e r t y  o r  f o r  any a l l o t m e n t  o r  any pa r t  of 

t h e  p roceeds  of the  p r o p e r t i e s  o r  the  income of the  es ta te . )  

0 
S i n c e  the  consent  O r d e r  i s  both  an i n t e r l o c u t o r y  o r d e r  and 

a consent  o r d e r ,  and none of the  issues a r i s i n g  f rom t h e  c la im i n  

the i n s t a n t  c a s e  were pending r e s o l u t i o n  i n  t h e  County J u d g e s '  

Court  of Dade County, t h e  consent  O r d e r  does no t  have a p r e c l u s i v e  

e f f e c t  of res j u d i c a t a  as t o  the  c la im i n  t h e  i n s t a n t  case .  

Another  element  n e c e s s a r y  f o r  a d e c r e e  o r  judgment t o  have 

a p r e c l u s i v e  e f f e c t  i s  f o r  t h e  matter t o  have been a c t u a l l y  

l i t i g a t e d .  

Th i s  Court  i n  DeClaire v.  Yohanan, 453 So.2d 375 (1984)  

had o c c a s i o n  t o  s t a t e :  

" A t  the  o u t s e t  w e  must d i s t i n g u i s h  
between e x t r i n s i c  f r a u d  and i n t r i n -  
s i c  f r a u d  because only  e x t r i n s i c  
f r a u d  may c o n s t i t u t e  f r a u d  on t h e  
c o u r t .  

....... 

a 

When an  i s s u e  i s  b e f o r e  a c o u r t  f o r  
r e s o l u t i o n ,  and t h e  complaining p a r t y  
c o u l d  have  addressed t h e  i s s u e  i n  the  
p r o c e e d i n g ,  such  as a t t a c k i n g  t h e  f a l s e  
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t e s t i m o n y  o r  m i s r e p r e s e n t  a t  i o n  t h r o u g h  
c r o s s  e x a m i n a t i o n  and o t h e r  e v i d e n c e ,  
t h e n  the  imprope r  conduc t ,  even  though 
i t  may be  p e r j u r y ,  i s  i n t r i n s i c  f r a u d  
and  a n  a t t a c k  on a f i n a l  judgment based 
on s u c h  f r a u d  must b e  made w i t h i n  one 
year  of t h e  e n t r y  o f  the  judgment . "  

The Cour t  o f  Appeals ,  a f t e r  c i t i n g  t h i s  d e c i s i o n ,  s a i d :  

"This  l a n g u a g e  cou ld  be t a k e n  t o  imply t h a t  
i n  a c a s e  l i k e  t h i s  one -- i n  which the  i s s u e  
(he re ,  t h e  v a l u e s  of  t h e  d e c e a s e d  f a t h e r ' s  
p r o p e r t i e s )  was - n o t  ' b e f o r e  a c o u r t  f o r  r e s o -  
l u t i o n '  -- a n  a t t a c k  on t h e  judgment  can  be 
made even more t h a n  a year  a f t e r  judgment. ' '  

(Emphasis by t h e  C o u r t )  

We agree w i t h  the  Cour t  of  Appeals '  i n t e r p r e t a t i o n  of  

DeCltiire t h a t  t h e  a t t a c k  can  be made more t h a n  a year a f t e r  

' j u d g m e n t '  b e c a u s e  of the  f a c t  t h a t  t h e  i s s u e  p u r p o r t e d l y  app roved  

by t h e  c o n s e n t  Order  was - n b t  b e f o r e  t h e  Dade County J u d g e s '  Cour t  

f o r  r e s o l u t i o n ,  b u t  we must  a l s o  add t h a t  t h e  a t t a c k  c a n  be made 

by t h i s  i n d e p e n d e n t  a c t i o n  more t h a n  a year  of  the  ' j u d g m e n t '  

b e c a u s e  Rule  1 . 5 4 0 ( b )  o f  the  F l o r i d a  R u l e s  of C i v i l  P r o c e d u r e ,  i n  

which d e f e n d a n t s  r e l y ,  s p e c i f i c a l l y  p r o v i d e s  f o r  r e l i e f  by 

i n d e p e n d e n t  a c t i o n  i f  f r a u d  upon t h e  c o u r t  i s  p r e s e n t .  

S a i d  R u l e  1 . 5 4 0 ( b )  reads,  i n  i t s  p e r t i n e n t  pa r t ,  as 

f o l l o w s  : 

"On mot ion  and upon s u c h  terms as are j u s t ,  
the  c o u r t  may r e l i e v e  a p a r t y  or  h i s  l e g a l  
r e p r e s e n t a t i v e  f rom a f i n a l  judgment ,  d e c r e e ,  
o r d e r  o r  p r o c e e d i n g s  f o r  t h e  f o l l o w i n g  rea- 
s o n s :  .... ( 3 )  f r a u d  (whether h e r e t o f o r e  
denomina ted  i n t r i n s i c  o r  e x t r i n s i c ) ,  misre- 
p r e s e n t a t i o n  o r  o t h e r  mi sconduc t  of  an ad-  
v e r s e  p a r t y ;  .... The mot ion  s h a l l  b e  made 

a 
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w i t h i n  a r e a s o n a b l e  time, and f o r  r easons  
(l), ( 2 )  and ( 3 )  n o t  more than  one year 
a f t e r  the  judgment,  d e c r e e ,  o r d e r  or pro-  
ceed ing  was e n t e r e d  o r  t a k e n .  A motion 
under  t h i s  s u b d i v i s i o n  does no t  a f f e c t  t he  
f i n a l i t y  of a judgment o r  d e c r e e  o r  suspend 

I f  . 
(Emphasis s u p p l i e d . )  

DeClaire makes c l e a r  t h a t  e x t r i n s i c  f r a u d  depends on 

whether: 

1.- The pa r t i e s  had a f u l l  h e a r i n g  on the  case ;  

2 .-  Whether the  issues were p r e s e n t e d  or  could have been 

I) 

0 

p r e s e n t e d  t o  t h e  Court  f o r  r e s o l u t i o n ;  

3.-  Whether the  p a r t i e s  addressed o r  could  have addressed 

t h o s e  i s sues  a t  a h e a r i n g  through c ross- examina t ion  or o t h e r  

ev idence ;  

4 .-  Whether t h e  pa r t i e s  had t h e  b e n e f i t  of d i s c o v e r y  

p roceed ings  through which t h e  f a l s i t y  o r  f r a u d u l e n t  behavior  could 

have  been a s c e r t a i n e d .  

If t h e  above e lements  are no t  p r e s e n t ,  t h e n  t h e  conduct  

a l leged  m u s t  be  c o n s i d e r e d  e x t r i n s i c  f r a u d  or f r a u d  upon t h e  

Court  and a n  independent  a c t i o n  t o  s e t  aside t h e  judgment or  o r d e r  

can  be  f i l e d  a t  any t i m e .  

"Determining t h e  conduct t h a t  c o n s t i t u t e s  
i n t r i n s i c  f r a u d ,  which r e q u i r e s  a c t i o n  un- 
d e r  t he  r u l e  w i t h i n  one y e a r  of the e n t r y  
of a f i n a l  judgment,  and the conduct  t h a t  
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c o n s t i t u t e s  e x t r i n s i c  f r a u d ,  f o r  which an a c t i o n  
may b e  brought  a t  any t ime,  i s  the  c r i t i c a l  
i s sue  i n  t h e  i n s t a n t  case .  The c a s e s  d i s t i n -  
g u i s h  between f a l s e  and m i s l e a d i n g  i n f o r m a t i o n  
b e i n g  p r e s e n t e d  on an i s s u e  t o  be t r i e d  and 
conduct  which p r e v e n t s  a p a r t y  f rom t r y i n g  the  
i ssue .  When an i s s u e  i s  b e f o r e  a c o u r t  f o r  
r e s o l u t i o n ,  and the  compla in ing p a r t y  could  
have  a d d r e s s e d  t h e  i s s u e  i n  t he  p roceed ing ,  
such as a t t a c k i n g  the f a l s e  t e s t i m o n y  o r  m i s -  
r e p r e s e n t a t i o n  through c r o s s  examinat ion  and 
o t h e r  e v i d e n c e ,  t h e n  the  improper conduc t ,  
even though it may b e  p e r j u r y ,  i s  i n t r i n s i c  
f r a u d  and a n  a t t a c k  on a f i n a l  judgment b a s e d  
on such f r a u d  must b e  made w i t h i n  one year  of 
t h e  e n t r y  of t he  judgment." 

DeClai r6 ,  page 380 

None of t h e  above-mentioned e lements  o r  f a c t s  are 

p r e s e n t  i n  t h i s  a c t i o n .  A s  s t a ted  b e f o r e ,  t h e r e  was never  a 

h e a r i n g  on t h e  e x t e n t  and v a l u a t i o n  of the  p r o p e r t i e s  compris ing  

t h e  es ta te ;  t h e  concealment of assets, t h e  m i s r e p r e s e n t a t i o n s  made 

and f a l s e  and m i s l e a d i n g  i n f o r m a t i o n  g iven  t o  p l a i n t i f f  by the  

d e f e n d a n t s  were never  p r e s e n t e d  t o  t he  County J u d g e ' s  Cour t .  They 

were not  an i s s u e  b e f o r e  the  Court  f o r  r e s o l u t i o n ;  t he re  was no 

t r i a l ,  and t he r e  were no d i s c o v e r y  p roceed ings .  

I n  DeClaire a t  page 377, t h e  Cour t  s ta tes :  

" C o n s i s t e n t  wi th  the  g e n e r a l  r u l e ,  t h i s  
Court  has d e f i n e d  e x t r i n s i c  f r a u d  as t h e  
' p r e v e n t i o n  of an u n s u c c e s s f u l  p a r t y  
( f rom)  p r e s e n t i n g  h i s  c a s e ,  by f r a u d  o r  
d e c e p t i o n  p r a c t i c e d  by h i s  a d v e r s a r y ;  
keep ing  t h e  opponent away from c o u r t ;  
f a l s e l y  promis ing  a compromise; igno-  
rance  of t h e  a d v e r s a r y  abou t  t he  e x i s t -  
ence  of t h e  s u i t  or  t he  a c t s  of the  p l a i n -  
t i f f ;  f r a u d u l e n t  r e p r e s e n t a t i o n  of a p a r t y  
w i t h o u t  h i s  consen t  and connivance i n  h i s  
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defea t ;  and s o  on . '  F a i r  v. Tampa E l e c t r i c  
co . ,  158 F l a .  15,  18; 27 So. 2d 514, - 515 
( 1 9 4 6 ) .  ' I  

I t  would be ha rd  t o  f i n d  a b e t t e r  example of e x t r i n s i c  f r a u d  

t h a n  t h e  ' i n s t a n t  a c t i o n .  Through m i s r e p r e s e n t a t i o n  and 

concealment  d e f e n d a n t s  induced p l a i n t i f f  t o  s i g n  a S e t t l e m e n t  

Agreement t h u s  keep ing  h e r  o u t  of Cour t  and p r e v e n t i n g  her  from 

d i s c o v e r i n g  t h e  t r u e  e x t e n t  and v a l u e  of her  f a t h e r ' s  es ta te .  

Th is  Cour t  many years ago had occas ion  t o  c o n s i d e r  an a t t a c k  

by independen t  a c t i o n  t o  r e l i e v e  a p a r t y  from a consent  d e c r e e ,  

b a s e d  on e x t r i n s i c  f r a u d  o r  f r a u d  upon the  c o u r t  i n  the  case of 

Columbus Hote l  C o r p o r a t i o n  v.  Hotel  Managefnent Cb.,  156 So. 893 

( 1 9 3 4 ) .  I t  s a i d ,  a t  page 897: 

"And, by a b i l l  i n  e q u i t y  i n  t he  n a t u r e  of a 
b i l l  of r ev iew,  e q u i t y  w i l l  f o r  the  same cau-  
ses v a c a t e  a judgment o r  consent  d e c r e e  t h a t  
has been e n t e r e d  i n  pursuance  of such an a g r e-  
ement, s i n c e  f r a u d ,  d e c e i t ,  a r t i f i c e ,  o r  t r i -  
ckery  employed i n  p r o c u r i n g  a complaining 
p a r t y ' s  consen t  to a v o l u n t a r y  judgment or  
d e c r e e  e n t e r e d  p u r s u a n t  t o  a f r a u d u l e n t l y  
p rocured  agreement  i s  regarded  as e x t r i n s i c  
f r a u d ,  a g a i n s t  which e q u i t y  has j u r i s d i c t i o n  
to r e l i e v e  by a c t i n g  d i r e c t l y  upon the  cons- 
c i e n c e s  of t h e  par t i es  t o  the  agreement  which 
has r e s u l t e d  i n  such .iudament o r  dec ree .  Smith - -  
v. R i c h a r d s .  1 3  P e t .  26. 1 0  L .  Ed.  

F l a .  
a -  42; 

v. Temple T e r r a c e  Estates,  9 7  392 
475; Willis v. Fowler ,  1 0 2  F l a  , 1 3  
People  v. Roger= Fla.  462 0 s o  
United Sta tes  v. Throckmorton, U . S .  

co v. Cohn, a l .  129, 25 
%!O.gzj k 3 7 ,  13. i? E. 336.  2 5  Am 

35  
9 1 4  
98 

Nixon 
1 2 1  so. 
So. 358; 

8 .  205; 
61, 25 

P.  970, . S t .  _ _  ~ - 

R e D I  159:  M i a m i  Bank & T r u s t  ComDanv v. Mahl- _ _  
s t e d t ,  167  F l a .  282, 1 4 4  So. 659'; P b w e r s  v. 
S c a l e s ,  6 1  F l a .  717, 55 So. 799; 15  Rul ing  Case 
-62; Freeman on Judgments ( 5 t h  E d . ) ,  See.  
See.  1231; 21 Corpus J u r i s ,  '(6'9.'' 
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The Columbus Hotel' c a s e  i s  d e t e r m i n a t i v e  of t h e  

s i t u a t i o n  h e r e i n  inasmuch as it i n v o l v e s  a consent  decree e n t e r e d  

p u r s u a n t  t o  an  agreement o b t a i n e d  by f r a u d u l e n t  m i s r e p r e s e n t a-  

t i o n s .  It is  c l e a r  t h a t  i n  such cases l l e x t r i n s i c  f r a u d "  o r  " f r a u d  

upon t h e  c o u r t f 1  i s  i n v o l v e d ,  and t h u s  an independent  a t t a c k  t o  

such  a consen t  judgment can be made a t  any t i m e  and  i s  no t  l i m i t e d  

t o  t h e  one- year  p e r i o d  e s t a b l i s h e d  i n  R u l e  1 .540(b)  f o r  i n t r i n s i c  

f r a u d .  

Although the  Court  of Appeals does not  c i t e  Columbus 

Hote l  ( i t  c i t e s  Brbwn v. Brbwn, a D i s t r i c t  Cour t  of Appea l s '  c a s e ,  

432 So.2d 704, which t h i s  Court  r e f u s e d  t o  review i n  1984,  458 So. 

2d 271) i t  does  mention the  g e n e r a l  p r i n c i p l e  t h a t  because consent  

judgments are t h e  r e su l t  of a c o n t r a c t  between t h e  pa r t i e s  and no t  

of  t he  independent  d e t e r m i n a t i o n s  of a c o u r t  of law, i f  t h e  

c o n t r a c t  i s  i n v a l i d  because  t h e  consent  of one of the  par t ies  had 

been o b t a i n e d  through f r a u d ,  t h e n  the  judgment or  f i n a l  o r d e r  

consequen t ly  a l s o  f a i l s ,  and it can be a t t a c k e d  as i n v a l i d  on such 

grounds .  

I n  C a l i f o r n i a ,  t h e  Supreme Cour t ,  s i t t i n g  l r r  ban%, has 

gone f u r t h e r  and r u l e d  t h a t  e x t r i n s i c  f r a u d  and mistake "are g iven  

-- 

a broad meaning and t e n d  t o  encompass a lmost  any set  of e x t r i n s i c  

c i r c u m s t a n c e s  which d e p r i v e  a p a r t y  of  a f a i r  a d v e r s a r y  hea r ing" ,  

and a l lowed an  a t t a c k  on an  anul lment  d e c r e e  a f t e r  one y e a r  when 

t he  wi fe ,  fi1r.s. P a r k ,  had been suddenly  a r res ted  and depor ted  by 

I 



* 

* 
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t h e  U.S. I m m i g r a t i o n  S e r v i c e  t o  Korea and her  husband gave t h e  

" i m p r e s s i o n"  t o  t h e  Cour t  tha t  she had abandoned him v o l u n t a r i l y .  

T n  Re NaPr i age  of P a r k ,  27 Cal. 2d 337, 165 Cal. R p t r .  792,  612 P. 

2d 882 ( 1 9 8 0 ) .  

From a l l  of the  above,  we submi t  it i s  c l e a r  t h a t  the  

i n t e r l o c u t o r y  c o n s e n t  O r d e r  i s  n o t  v a l i d  on a c c o u n t  of ' I f raud  on 

t h e  c o u r t " ,  i s  n o t  p r e c l u s i v e  of t h i s  a c t i o n  as - P & s  joiilikata and 

c a n  be a t t a c k e d  by a n  i n d e p e n d e n t  a c t i o n  f i l e d  a t  any s u b s e q u e n t  

time w i t h o u t  t he  one- year  l i m i t a t i o n  of R u l e  1 . 5 4 0 ( b )  f o r  c a s e s  of  

i n t r i n s i c  f r a u d .  

However, p l a i n t i f f s ,  b e f o r e  c l o s i n g  t h i s  argument  on 

t h e  second  q u e s t i o n  c e r t i f i e d ,  wish t o  p o i n t  o u t  a n o t h e r  f e a t u r e  

of  t he  i n t e r l o c u t o r y  c o n s e n t  Orde r .  The s t i p u l a t i o n  s u b m i t t i n g  

t h e  c o n t r a c t  between t h e  pa r t i e s  f o r  a p p r o v a l  t o  the  Dade County 

J u d g e s '  Cour t  (Appendix ,  page 391).8/ - reads as f o l l o w s  i n  i t s  

second  paragraph: 

"2. That the  a f o r e s a i d  S e t t l e m e n t  
Agreement p r o v i d e s  t h a t  t h i s  S t i p u -  
l a t i o n  be s u b m i t t e d  t o  t h i s  C o u r t  
f o r  t h e  C o u r t ' s  approva l  o f  s u c h  
D r o v i s i o n s  of said S e t t l e m e n t  Agre- 
kment as ' a p p l y  t o  t h e  assets  o f - t h e  
a f o r e s a i d  es ta te  &tlmfhii$tei-&bl+ il? 
t h e  S t a t e  of F l o r i d a . "  

(Emphasis  s u p p l i e d )  

8/ It is s i g n i f i c a n t  t h a t  d e f e n d a n t s ,  as  movants  i n  
t h e  Motion for Summary Judgment ,  d i d  n o t  submi t  t h i s  document t o  
t h e  t r i a l  c o u r t  i n  s u p p o r t  t h e r e o f ,  a l t h o u g h  t h e y  s u b m i t t e d  t h e  
c o n s e n t  O r d e r  i t s e l f .  It was p l a i n t i f f s  who had t o  submi t  it t o  
t h e  t r i a l  c o u r t  i n  o p p o s i t i o n  t o  t he  Motion f o r  Summary Judgment.  
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The S e t t l e m e n t  Agreement i t s e l f  i n  i t s  second  page 

(Appendix,  page 2 1 4 ) ,  s t a t e s  as f o l l o w s :  

"WHEREAS, a l l  pa r t i e s  h e r e t o  are d e s i r o u s  
of s e t t l i n g  amicab ly  t h e  r i g h t s ,  i n t e r e s t s  
and  c l a i m s  of  a l l  pa r t i e s  h e r e t o  i n  and t o  
s u c h  es ta tes  a n d  p r o p e r t i e s  of the  d e c e d e n t  
and  t h e  Negr6n C h i l d r e n ,  whe reeve r  s i t u a t e ,  
and  t o  h a v e  t h i s  agreement  r e c o g n i z e d  a n d  
approved  by t h e  County J u d g e s '  C o u r t  i n  and 

r Dade County,  F l o  s o  f a  
p l i e s  t o  t h e  F l o r i  t a t & :  

NOW, THEREFORE . . . . ( e t c .  ) . If 
(Emphasis s u p p l i e d )  

Al though the  S e t t l e m e n t  Agreement cove red  the  es ta te  

o f  the  d e c e d e n t  bo th  i n  F l o r i d a  and P u e r t o  R ico ,  i t  is c l e a r  t h a t  

i t s  a p p r o v a l  by t h e  c o n s e n t  O r d e r  was o n l y  w i t h  r e s p e c t  t o  t he  

F l o r i d a  p r o p e r t y .  However, t h e  main t h r u s t  of t h e  compla in t  i s  

t h a t  t he  f r a u d u l e n t  m i s r e p r e s e n t a t i o n s  o c c u r r e d  w i th  regard t o  the  

e x t e n t  and v a l u e  of t h e  real  es ta te  of t h e  d e c e d e n t  i n  P u e r t o  Rico  

and  t h i s  was n o t ,  t o  u s e  t h e  S t i p u l a t i o n ' s  word, ' a d m i n i s t e r a b l e '  

i n  F l o r i d a  by t h e  Dade County J u d g e s '  C o u r t .  

T h e r e f o r e ,  n e i t h e r  by c o n s e n t  of the  pa r t i e s  no r  by 

f u n d a m e n t a l  j u d i c i a l  j u r i s d i c t i o n  i n  t h e  a d m i n i s t r a t i o n  o f  a 

d e c e d e n t ' s  e s ta te ,  d i d  t h e  Cour t  have  any a u t h o r i t y ,  n o r  d i d  it 

p u r p o r t ,  t o  app rove  t h e  S e t t l e m e n t  Agreement i n  i t s  e n t i r e t y .  

The f r a u d u l e n t  m i s r e p r e s e n t a t i o n s  which caused  t he  whole  c o n t r a c t  

t o  f a i l ,  were made n o t  o n l y  a b o u t  F l o r i d a  p r o p e r t y ,  b u t  a l s o  

i n c l u d e d  real  e s t a t e  and o t h e r  p r o p e r t i e s  l o c a t e d  i n  P u e r t o  Rico  

o v e r  which t h e  Dade County J u d g e s '  Cour t  was n o t  g i v e n  
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j u r i s d i c t i o n  by t h e  pa r t i e s  n o r  o v e r  which it had j u r i s d i c t i o n  

u n d e r  the  law. The same S t i p u l a t i o n ,  i n c i d e n t a l l y ,  r e c i t e s  tha t  

t h e  d e c e d e n t  d i e d  a r e s i d e n t  of P u e r t o  R ico .  ( Subs equ e n t  

a d m i n i s t r a t i o n  p r o c e e d i n g s  were he ld  i n  P u e r t o  R i c o ,  i n  t h e  

S u p e r i o r  Cour t  of San  J u a n ,  and  t h e  J u d i c i a l  A d m i n i s t r a t o r  of the 

es ta tes  of b o t h  h i s  f a t h e r  and h i s  mo the r ,  one of the d e f e n d a n t s ,  

was n o t  d i s c h a r g e d  as such  u n t i l  O c t o b e r  5 ,  1964 . )  (Appendix,  page 

342)  

T h e r e f o r e ,  a l t h o u g h  the  c o n s e n t  O r d e r  i s  n o t  i n  any 

e v e n t  - res j u d i c a t a  and i s  s u b j e c t  t o  an i n d e p e n d e n t  a t t a c k  i n  a 

separate a c t i o n ,  as we have  shown, a d d i t i o n a l l y  t h e  C o u r t  t h a t  

i s s u e d  t h e  s a i d  c o n s e n t  Orde r  d i d  n o t  have  any j u r i s d i c t i o n  

w h a t s o e v e r  o v e r  t h e  r ea l  e s t a t e  and o t h e r  p r o p e r t y  i n  P u e r t o  Rico ,  

r e g a r d i n g  which f r a u d u l e n t  m i s r e p r e s e n t a t i o n s  were made. 

CONCLUSION 

a 

T h i s  Honorab le  Cour t  s h o u l d  answer  rtNorr t o  bo th  of t he  

q u e s t i o n s  c e r t i f i e d  t o  it by the  Un i t ed  Sta tes  C o u r t  of Appeals  

f o r  t he  F i r s t  C i r c u i t .  

CERTTPTCATE . OF ' SERVICE:  Two c o p i e s  of t h i s  I n i t i a l  

Brief have  t h i s  day  been s e r v e d  by m a i l  on a t t o r n e y s  f o r  

d e f e n d a n t s - a p p e l l e e s ,  namely:  on Ear l  D. Waldin,  Jr . ,  E s q . ,  

K e l l e y  Drye & Warren, 2400 M i a m i  C e n t e r ,  100  Chopin P l a z a ,  Miami, 

F la .  33131, and  on S t a n l e y  L .  F e l d s t e i n ,  Esq . ,  P.O. Box 2552, San  
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J u a n ,  P u e r t o  R ico  00903. 

San J u a n ,  P u e r t o  R i c o ,  t h i s  29 th  day of  November, 

1988. 
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