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CARMEN FELICITA ARRIETA-GIMENEZ , e t  a l .  , ) 

P l a i n t i f f s ,  A p p e l l a n t s  1 

V .  

ALBERT0 ARRIETA NEGRON, e t  a l . ,  

D e f e n d a n t s ,  A p p e l l e e s  

No. 73,222 

R E P L Y  B R I E F  

0 
P l a i n t i f f s  r e s p e c t f u l l y  hereby submi t  t h e i r  Reply  t o  

D e f e n d a n t s '  Answer B r i e f .  

R e b u t t a l  t o  d e f e n d a n t s '  a rgument  t h a t  t h e  Order  
a m r o v i n g  the  S e t t l e m e n t  Agreement i s  a n  a b s o l u t e  
d e f e n s e  t o  t h e  D r e s e n t  a c t i o n .  

F o r  more t h a n  54 years, s i n c e  t h i s  Honorab le  C o u r t ' s  

d e c i s i o n  i n  Columbus H o t e l  Corp. v. H o t e l  Management Co., 116 

F l a .  464, 156 So. 893  (19341,  i t  has been  well  s e t t l e d  i n  t h i s  

j u r i s d i c t i o n  tha t  f r a u d  perpet ra ted  t o  i n d u c e  a p a r t y  t o  c o n s e n t  

t o  a j u d i c i a l  d e c r e e  i s  e x t r i n s i c  f r a u d  and as s u c h  can b e  the  

basis  f o r  a n  i n d e p e n d e n t  a c t i o n  t o  se t  aside s u c h  a d e c r e e  f i l e d  

more t h a n  one year  of i t s  i s s u a n c e .  I n  s o  r u l i n g  i n  1934 ,  t h i s  

Hon. Cour t  a n t i c i p a t e d  what has now become the  modern a p p r o a c h  of 

C o u r t s  when d e a l i n g  w i t h  c o n s e n t  d e c r e e s  or judgments  o b t a i n e d  
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t h r o u g h  the  u s e  of f r a u d  by one  of t he  par t ies .  

The R e s t a t e m e n t  o f  Judgments ,  2nd E d i t i o n ,  S e c t i o n  70 ,  

page  1 8 1 ,  d e f i n e s  e x t r i n s i c  f r a u d  as t h e  " f r a u d  t ha t  induced  a 

p a r t y  t o  d e f a u l t  o r  t o  c o n s e n t  t o  judgment  a g a i n s t  him". S u r e l y  

d e f e n d a n t s '  c o n t e n t i o n  t h a t  as a matter of  p u b l i c  p o l i c y  ( t h e  

encouragement  of f i n a l  d i s p o s i t i o n  of c a s e s  by s e t t l e m e n t )  t h i s  

C o u r t  s h o u l d  a c c o r d  c o n s e n t  d e c r e e s  t he  same s t a t u s  as o t h e r  

d e c r e e s  o r  judgments  i s  u n t e n a b l e  when t h e  c o n s e n t  t o  the  c o n s e n t  

d e c r e e  was o b t a i n e d  by f r a u d ;  s u c h  p u b l i c  p o l i c y  d o e s  n o t  and can 

n o t  ou tweigh  and on the  c o n t r a r y  must  bow t o  t h e  p u b l i c  p o l i c y  

d o c t r i n e  t h a t  American c o u r t s  now f o l l o w  ( a f t e r  the  d e c i s i o n  of 

Columbus H o t e l  by t h i s  c o u r t  i n  1934)  as  se t  f o r t h  i n  t h e  

R e s t a t e m e n t ,  s u p r a ,  when d e a l i n g  wi th  c o n s e n t  d e c r e e s  p r o c u r e d  by 

f r a u d :  by d e n y i n g  p r e c l u s i v e  e f f e c t  t o  sa id  judgments  o r  d e c r e e s  

t h e  c o u r t s  p r o v i d e  the  f r a u d  v i c t i m  t h e  o p p o r t u n i t y  o f  a day i n  

c o u r t  and d i s c o u r a g e  t h e  u s e  of  f r a u d u l e n t  methods t o  o b t a i n  

judgments  o r  d e c r e e s .  

T h i s  d o c t r i n e ,  e s t a b l i s h e d  i n  F l o r i d a  and now f o l l o w e d  

i n  mos t  j u r i s d i c t i o n s ,  i s  f u r t h e r  e x p r e s s e d  i n  Besett  v.  B a s n e t t ,  

389 So. 2d 995 ( 1 9 8 0 ) ,  c i t e d  by the  U.S. Cour t  of Appeals (App. 

page g).L/ I n  j u s t i c e ,  i t  is the  o n l y  r u l e  p o s s i b l e ;  t o  h o l d  

o t h e r w i s e  would c o n v e r t  o u r  C o u r t s  i n t o  f r a u d- l a u n d e r i n g  

i n s t i t u t i o n s  where f r a u d u l e n t l y- i n d u c e d  p r i v a t e  c o n t r a c t s  would 

1/ We s h a l l  make r e f e r e n c e  o n l y  t o  the  Appendix f i l e d  
w i t h  the  T n i t i a l  B r i e f  i n  t h i s  p r o c e e d i n g .  Defendants  innumer-  
a b l e  r e f e r e n c e s  i n  t h e i r  Answer Brief t o  t h e  Appendix f i l e d  w i th  
t h e  U . S .  Cour t  of Appeals are imprope r  b e c a u s e  t h i s  C o u r t ,  by Or- 
d e r  of December 12, 1988,  s p e c i f i c a l l y  d e n i e d  d e f e n d a n t s '  r e q u e s t  
t o  have  t h a t  Appendix u s e d  as the Appendix b e f o r e  t h i s  C o u r t .  
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be  she l t e red  and g i v e n  the  same res j u d i c a t a  e f f e c t  as i f  they 

were judgments  r e s u l t i n g  from t r u e  and f a i r  independen t  

d e t e r m i n a t i o n s  by a judge  o r  j u r y  a f t e r  weighing  a l l  t h e  

a v a i l a b l e  e v i d e n c e  b e f o r e  them. 

Defendan t s  f u r t h e r  contend t h a t  the  f u l l  f a i t h  and 

c r e d i t  s t a t u t e ,  S e c t i o n  1738 of T i t l e  28 of  the  U . S .  Code, 

" o b l i g e s  federa l  c o u r t s  t o  g i v e  the  same p r e c l u s i v e  e f f ec t  t o  a 

s t a t e - c o u r t  judgment  as would t h e  c o u r t s  of the  S t a t e  r e n d e r i n g  

t h e  judgment ."  (Answer B r i e f ,  page  1 3 ) .  

T h i s  s t a t u t e  con templa te s  a v a l i d  judgment.  If such  

e x i s t s ,  i t  cannot  be  i g n o r e d  by federal  c o u r t s .  But when f r a u d  

was used t o  o b t a i n  the  judgment ,  t h e  c o u r t s  are empowered t o  deny 

t h e  g u i l t y  p a r t i e s  t h e  f r u i t  of t h e i r  i l l i c i t  conduct .  S a i d  

i n h e r e n t  powers of the  c o u r t s  do  n o t  impinge upon the  p r i n c i p l e s  

of f u l l  f a i t h  and c r e d i t ,  o r  res j u d i c a t a ,  where the  judgment 

from which r e l i e f  is sough t  i s  v o i d ,  because  a v o i d  judgment is  a 

l e g a l  n u l l i t y .  See Moore's F e d e r a l  P r a c t i c e ,  2nd E d i t i o n ,  V o l .  

7 ,  S e e .  60.36, p .  60-368 t o  60-370. 

The f i r s t  c a s e  tha t  d e f e n d a n t s  c i t e  t o  t r y  t o  uphold  t h e  

p r e c l u s i v e  e f f e c t  of the  consen t  d e c r e e  is  M i m s  v .  R e i d ,  98 So. 

2d 498 ( F l a .  1 9 5 7 ) .  The M i m s  c a s e  i s  c l e a r l y  d i s t i n g u i s h a b l e  

from t h e  p r e s e n t  case .  M i m s  d i d  n o t  i n v o l v e  any a l l e g a t i o n  of 

f r a u d  i n  p r o c u r i n g  t h e  consen t  judgment .  The c o n t r o v e r s y  i n  t h a t  

c a s e  was s o l e l y  whether d i f f e r e n t  t ypes  of damages r e s u l t i n g  f rom 

one a c c i d e n t  cou ld  b e  r ecovered  t h r o u g h  separate a c t i o n s ,  or had 

t o  be claimed i n  one a c t i o n .  

The second c a s e  c i t e d  by d e f e n d a n t s ,  DeClaire V. 
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Yohanan, 453 So. 2d 375 ( F l a .  1984) ,  i s  a l s o  d i s t i n g u i s h a b l e  from 

t h e  p r e s e n t  c a s e  i n  tha t  it invo lved  a f i n a l  judgment of d i s s o l u-  

t i o n  of marriage i n  which there  was i n c o r p o r a t e d  a p r o p e r t y - s e t -  

t l e m e n t  agreement e n t e r e d  i n t o  between the  p a r t i e s .  We read i n  

t h i s  c a s e ,  a t  page 176,  t h a t  

"The r e c o r d  r e f l e c t s  tha t  t h i s  was a con- 
t e s t e d  d i s s o l u t i o n  w i t h  s u b s t a n t i a l  d i s -  
covery  and m u l t i p l e  p roceed ings  b e f o r e  
and a f t e r  t h e  e n t r y  of  f i n a l  judgment.!! 

And l a t e r  a t  page 377, c i t i n g  f rom Johnson v. Wells, 72 

F l a .  290, 299, 73 So. 188, 191: 

I f I f  a judgment was o b t a i n e d  upon f a l s e  
t e s t i m o n y  or  a f r a u d u l e n t  i n s t r u m e n t  and 
t h e  p a r t i e s  were heard,  t h e  ev idence  sub- 
m i t t e d  t o  and r e c e i v e d  c o n s i d e r a t i o n  by 
t h e  c o u r t ,  t h e n  it may b e  sa id  t h a t  the  
matter has been a c t u a l l y  t r i e d ,  o r  was s o  
i n  i s s u e  t h a t  it might  have been t r i e d  and 
the  pa r t i e s  are  es topped  t o  se t  up an  i n -  
t r i n s i c  o r  d i r e c t  f r a u d  t o  v i t i a t e  the  judg-  
ment, because the  judgment i s  the  h ighes t  
ev idence  and cannot  be  c o n t r a d i c t e d  by t h e  
p a r t i e s  t o  it.!! 

None of t h e  e lements  mentioned above occur red  i n  the  

p r e s e n t  c a s e :  t he re  was no t r i a l  o r  e v i d e n t i a r y  

e v i d e n c e  was s u b m i t t e d  t o  o r  r e c e i v e d  by t h e  

n a t u r a l l y ,  could  no t  b e  cons ide red  by the  Court  t o  

h e a r i n g ,  no 

Cour t ,  and 

r r i v e  a t  i t s  

own independent  judgment.  The i s s u e  of how much the  o t h e r  he i r s  

( d e f e n d a n t s )  shou ld  have p a i d  t o  p l a i n t i f f  t o  have her  s e l l  her  

share  of the  i n h e r i t a n c e  t o  them was no t  pending b e f o r e  t h e  Court  

f o r  r e s o l u t i o n  a t  t h e  time t h e  S e t t l e m e n t  Agreement was e n t e r e d  

i n t o .  The U.S. Cour t  of Appeals s o  found as a matter of f a c t .  

It must b e  concluded t h a t ,  a c c o r d i n g  t o  DeClaire, t h e  

p r e s e n t  c a s e  i s  one i n v o l v i n g  e x t r i n s i c  f r a u d ,  o r  f r a u d  upon t h e  
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c o u r t ,  which e n t i t l e s  p l a i n t i f f  t o  b r i n g  a n  i n d e p e n d e n t  a c t i o n  a t  

any t ime .2 /  - 

I n  May Dept.  S t o r e s  Co. v .  Adworks, I n c . ,  740 SW 2d 383 

(Mo.App. 1 9 8 7 ) ,  d e f e n d a n t ,  a t e n a n t ,  moved t o  se t  aside a c o n s e n t  

judgment ,  a l l e g i n g  t h a t  it was f r a u d u l e n t l y  i n d u c e d  by p l a i n t i f f  

t o  s i g n  said c o n s e n t  judgment .  

A t  page 385  t h e  Cour t  s t a t ed :  

"We choose  t o  f o l l o w  here t h e  R e s t a t e m e n t ' s  
c l e a r  d e f i n i t i o n s  of ' e x t r i n s i c '  and  ' i n t r i n s i c '  
f r a u d .  ' E x t r i n s i c '  f r a u d  means ' f r a u d  t h a t  i n-  
duced  a p a r t y  t o  d e f a u l t  o r  t o  c o n s e n t  t o  j udg-  
ment a g a i n s t  him.'  I d .  ' I n t r i n s i c '  f r a u d  means 
'knowing u s e  of p e r j u r e d  t e s t i m o n y  o r  o t h e r w i s e  
f a b r i c a t e d  e v i d e n c e . '  I d .  These d e f i n i t i o n s  have 
been embraced a t  times a n d  o b f u s c a t e d  a t  times. 

We need n o t  conce rn  o u r s e l v e s  here w i th  the  
o b f u s c a t i o n s .  A s  n o t e d ,  d e f e n d a n t  c l a i m s  i t s  
c o r p o r a t e  p r e s i d e n t  was f r a u d u l e n t l y  i n d u c e d  t o  
c o n s e n t  t o  the  judgment  of r e c o r d  a n d ,  thereby ,  
was induced  t o  wa ive  t h e  c o r p o r a t i o n ' s  d e f e n s e s .  
If p r o p e r l y  p leaded ,  t h i s  i s  a c l a s s i c  c l a i m  of  
' e x t r i n s i c -  f r a u d .  ' -See J . R .  Watkins  Co. v .  Hub- 
-' b a r d  343 S.W.2d 189 ,  192 (14o.App. 1961) .11 

D e f e n d a n t s  con tend  a t  page 1 9  of  t h e i r  Reply Brief tha t  

p l a i n t i f f  c o u l d  have t a k e n  t h e  d e p o s i t i o n  of d e f e n d a n t s  a t  the  

p r o b a t e  p r o c e e d i n g s  and cou ld  have s e r v e d  i n t e r r o g a t o r i e s .  We 

add :  there  cou ld  a l s o  have  been a t r i a l  on t h e  merits,  which 

would h a v e  ended w i th  a v a l i d  judgment b a s e d  on the  i n d e p e n d e n t  

0 

2/ A t  page  16 o f  d e f e n d a n t s '  Reply B r i e f  ( l a s t  
paragraphT they  s t a t e  t h a t  i n  DeClaire t h i s  C o u r t  d i s c u s s e d  a t  
l e n g t h  the  d i s t i n c t i o n  between i n t r i n s i c  and e x t r i n s i c  f r a u d ,  b u t  
r e f r a i n  f rom m e n t i o n i n g  t h e  basis u s e d  by t h i s  Cour t  i n  
d e t e r m i n i n g  what c o n s t i t u t e s  i n t r i n s i c  f r a u d  and what c o n s t i t u t e s  
e x t r i n s i c  f r a u d .  They f a i l  t o  p r o v i d e  t h i s  basis o r  r a t i o n a l e  
anywhere i n  t h e i r  Reply  Brief or  i n  t h e i r  p r e v i o u s  b r i e f s  
s u b m i t t e d  i n  t h i s  c a s e .  Th i s  is undoub ted ly  d u e  t o  the  f a c t  tha t  
t h e  p r e s e n t  c a s e  c l e a r l y  f a l l s  w i t h i n  t h e  c a t e g o r y  o f  e x t r i n s i c  
f r a u d  as o u t l i n e d  i n  DeClaire. 
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d e t e r m i n a t i o n  of t h e  Court .  But a l l  t h e s e  even t s  ( d i s c o v e r y  and 

t r i a l )  d i d  n o t  t ake  p l a c e  because  d e f e n d a n t s  through t h e i r  

f r a u d u l e n t  m i s r e p r e s e n t a t i o n s  and concealment induced p l a i n t i f f  

i n t o  s i g n i n g  t h e  S e t t l e m e n t  Agreement and t h u s  d e p r i v e d  her of 

t h e  b e n e f i t s  of a c o n t e s t e d  case .  

A s  happened i n  the  May Department S t o r e s  c a s e  c i t e d  

above,  t h e  i n j u r e d  p a r t y  was k e p t  o u t  of c o u r t ,  and d i d  no t  have 

t h e  b e n e f i t s  of d i s c o v e r y  and independent  d e t e r m i n a t i o n  by t r i a l ,  

by t h e  f r a u d  committed by t h e  o t h e r  p a r t y .  

Defendants  t r y  t o  d i s t i n g u i s h  the  Columbus Hote l  c a s e  

from t h e  p r e s e n t  case on the  bas is  of i r r e l e v a n t  and i n m a t e r i a l  

f a c t s ,  b u t  t h e  e s s e n t i a l  f ac t s  i n  both cases are similar.  I n  

bo th  c a s e s  p l a i n t i f f  sought  i n  an independent  a c t i o n  t o  se t  aside 

a consen t  d e c r e e  p rocured  by f r a u d .  The f a c t  tha t  c la imants  i n  

t h e  Columbus Hote l  c a s e  sought  t o  s e t  aside the  consent  d e c r e e  i n  

t h e  same Cour t  tha t  had e n t e r e d  it i s  i n m a t e r i a l ;  and t h e  f a c t  

t h a t  the  S e t t l e m e n t  Agreement i n  t h e  p r e s e n t  c a s e  d i d  no t  c o n t a i n  

a d i s c l a i m e r  of r e p r e s e n t a t i o n  as was the  c a s e  i n  Columbus H o t e l ,  

i s  a l s o  i n m a t e r i a l .  

What i s  s i g n i f i c a n t  and material  i s  the  f a c t  tha t  there 

was no h e a r i n g  i n  e i t h e r  case, t h a t  i n  both c a s e s  the  S e t t l e m e n t  

Agreement was s i g n e d  w i t h o u t  the  b e n e f i t  of d i s c o v e r y  p roceed ings  

t h a t  there  was no e v i d e n t i a r y  h e a r i n g  i n  e i t h e r  c a s e  and t h a t  i n  

both  c a s e s  the  s o l e  i n t e r v e n t i o n  of t h e  Judge was t o  approve t h e  

t h e  S e t t l e m e n t  Agreement. 

I n  DeClaire, as i n  a l l  t h e  o t h e r  d i v o r c e  cases  c i t e d  by 

d e f e n d a n t s ,  t h e  p roceed ing  began w i t h  the  f i l i n g  of a complaint  

and con t inued  as a c o n t e s t e d  case w i th  f u l l  e v i d e n t i a r y  h e a r i n g s  
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u n t i l  t h e r e  w f i n a l  judgment g r a n t i n g  t h e  d i s  l u t i o n  of t h e  
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marriage. It  i s  a t  t h i s  p o i n t  tha t  a p r o p e r t y  s e t t l e m e n t  agre- 

ement is i n c o r p o r a t e d  i n t o  the  judgment .  A s  t h e  c o u r t  s t a ted  i n  

DeClaire, t h e  par t ies  had t h e  b e n e f i t  of  s u b s t a n t i a l  d i s c o v e r y  

and  m u l t i p l e  p r o c e e d i n g  b e f o r e  and  a f t e r  t h e  e n t e r i n g  of t he  

judgment .  

U n l i k e  DeClaire and t h e  o t h e r  c a s e s  c i t e d  by d e f e n d a n t s ,  

i n  t h e  p r e s e n t  c a s e ,  and  i n  Columbus H o t e l ,  t h e  S e t t l e m e n t  

Agreement s t o p p e d  a l l  p r o c e e d i n g s  and p r e v e n t e d  p l a i n t i f f s  f rom 

o b t a i n i n g  t h e  b e n e f i t s  of an  e v i d e n t i a r y  h e a r i n g  and  of d i s c o v e r y  

mechanisms. 

Even a s suming ,  a rguendo ,  t h a t  t h e  o r d e r  o r  decree i n  

t h i s  c a s e  were t o  have  p r e c l u s i v e  e f f e c t ,  said o r d e r  or decree 

c o u l d  n o t  have  any p r e c l u s i v e  e f f e c t  w i t h  regard t o  t he  s a l e  of 

t h e  p r o p e r t y  of  t h e  es ta te  l o c a t e d  i n  P u e r t o  R ico  f o r  two 

j u r i s d i c t i o n a l  r e a s o n s :  

1) t h e  Cour t  d i d  n o t  have  j u r i s d i c t i o n  o v e r  rea l  

p r o p e r t i e s  o u t s i d e  of t he  S t a t e  of F l o r i d a ;  and ,  a d d i t i o n a l l y  

2 )  t h e  pa r t i e s  a g r e e d  t o  a c o n s e n t  judgment  on ly  

as t o  p r o p e r t i e s  a d m i n i s t r a b l e  i n  F l o r i d a .  
rl, 

I t  i s  i n m a t e r i a l  what Judge  B l a n t o n  may have  sa id  i n  h i s  

O r d e r :  he  had n e i t h e r  s u b j e c t - m a t t e r  j u r i s d i c t i o n ,  by o p e r a t i o n  

o f  l a w ,  n o r  j u r i s d i c t i o n  c o n f e r r e d  by the  v o l u n t a r y  a c t  of the 

pa r t i e s  t o  the  s t i p u l a t i o n .  

R e b u t t a l  t o  d e f e n d a n t s '  a rgument  t ha t  t h e  f ac t s  
a l l e g e d l y  c o n c e a l e d  o r  m i s r e p r e s e n t e d  were d i s -  
c o v e r a b l e  i n  1 9 6 0 .  

To  b e g i n  w i th ,  t he  i s s u e  of d i s c o v e r a b i l i t y  is n o t  

p r o p e r l y  b e f o r e  the  C o u r t .  De fendan t s  a d m i t t e d  i n  t h e i r  Answer 
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Br ie f ,  a t  page 28, t h a t  the  d i s c o v e r a b i l i t y  i s s u e  "had n o t  been 

(I, 

0 

raised by t h e  d e f e n d a n t s  i n  t h e i r  motion f o r  summary judgment o r  

s u p p o r t i n g  papers". 

The U . S .  Court of Appeals de te rmined  t h a t  d i s c o v e r a b i l i -  

t y  p r e s e n t s  a genu ine  i ssue  of material  f a c t  and t h a t  t h e  r e c o r d  

as s o  f a r  developed a f f o r d s  l i t t l e  t a n g i b l e  s u p p o r t  f o r  the  pro-  

p o s i t i o n  t h a t  p l a i n t i f f  was o b l i g e d  t o  have i n i t i a t e d  an  i n v e s t i -  

g a t i o n  d u r i n g  t h e  12- year  p e r i o d  f o l l o w i n g  t h e  1960 s e t t l e m e n t ;  

i t  r u l e d  t h a t  t h e  D i s t r i c t  Cour t  could n o t  r e s o l v e  c o n t r o v e r t e d  

f a c t u a l  q u e s t i o n s .  I n  t h i s  c e r t i f i c a t i o n  p roceed ing ,  w e  

r e s p e c t f u l l y  submit tha t  t h i s  i s  t h e  law of t h e  case ;  and any 

a t t emp t  t o  r e a r g u e  t h i s  i s s u e  should  b e  d i s regarded .  

A t  page 9 of i t s  Opinion and O r d e r  (App.p.8) t h e  U . S .  

Cour t  of Appeals s t a ted :  

" A s  noted  above, t h e  d i s t r i c t  c o u r t  found t ha t  
t h e  a l leged f r a u d  was d i s c o v e r a b l e  w i t h i n  t h e  12 
years f o l l o w i n g  e x e c u t i o n  of t h e  1960 s e t t l e m e n t  
agreement  between p l a i n t i f f  and d e f e n d a n t s .  The 
d i s t r i c t  c o u r t  e r red ,  however,  i n  making s u c h  a 
f i n d i n g  i n  t h i s  summary judgment p roceed ing .  When 
d e t e r m i n i n g  a motion f o r  summary judgment,  a d i s -  
t r i c t  c o u r t  must make a l l  f a c t u a l  i n f e r e n c e s  i n  
f a v o r  of the  p a r t y  opposing t h e  mot ion ,  and may 
n o t  r e s o l v e  c o n t r o v e r t e d  f a c t u a l  q u e s t i o n s .  O l i -  
v e r  v. D i g i t a l  Equipment Corp., 846 F.2d 1 0 3  (1st.  
C i r .  1988) .  On the p r e s e n t  r e c o r d ,  t h e  d i s c o v e r -  
a b i l i t y  of  t h e  f r a u d  i s  a c o n t r o v e r t e d  q u e s t i o n  
of f a c t . I 1  

(Emphasis s u p p l i e d )  

Even i f  it were p o s s i b l e  t o  e n t e r  i n t o  t h e  i s s u e  of 

d i s c o v e r a b i l i t y  , d e f e n d a n t s  p o s i t i o n  c l a i m i n g  t h a t  p l a i n t i f f  

s h o u l d  have d i s c o v e r e d  t h e  f r a u d  i s  u n s u s t a i n a b l e .  A s  was 

dec ided  by t h i s  Hon. Court i n  Besett  v. B a s n e t t ,  sup ra ,  and i s  

s t a t e d  i n  S e c t i o n  540 of t he  Res ta tement  of the  Law 2d. ,  p .  88 ,  
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p e r p e t r a t o r s  of f r a u d  cannot  ra ise  as a d e f e n s e  an  a l l e g e d  d u t y  

on the  p a r t  of the  v i c t i m  t o  i n v e s t i g a t e ,  and p u b l i c  r e c o r d s  such 

as documents k e p t  i n  the  P r o p e r t y  R e g i s t r y ,  are  no t  there t o  

p r o t e c t  f r a u d u l e n t  l i a r s ;  t h e i r  purpose  i s  t o  a f f o r d  p r o t e c t i o n  

t o  p e r s o n s  who buy from someone hav ing  a recorded  t i t l e  from t h e  

c la ims  of t h o s e  who, hav ing  o b t a i n e d  a p r o p e r  t i t l e ,  n e g l i g e n t l y  

have  f a i l e d  t o  r e c o r d  i t .  Reasonable d i l i g e n c e  does not  r e q u i r e  

t h a t  one hav ing  no cause  f o r  s u s p i c i o n  examine p u b l i c  r e c o r d s  t o  

de te rmine  whether o r  n o t  o t h e r s  have committed a c t s  of f r a u d  

a f f e c t i n g  h i s  p r o p e r t y  o r  r i g h t s .  See 137 ALR 290. A t  no t i m e  

b e f o r e  she d i s c o v e r e d  t h e  D e c l a r a t i o n  of T r u s t  i n  1983 was 

t h e r e  any r e a s o n  f o r  p l a i n t i f f  t o  s u s p e c t  tha t  her  consent  t o  t h e  

S e t t l e m e n t  Agreement had been o b t a i n e d  th rough  f r a u d .  

Fur the rmore ,  there  was no way tha t  p l a i n t i f f  o r  any 

o t h e r  p e r s o n ,  whether it was any lawyer her  mother o r  she may 

have  used ,  o r  anybody e l s e ,  could  have  d i s c o v e r e d  t ha t  thousands  

of a c r e s  of l a n d  i n  P u e r t o  Rico t ha t  were regis tered  i n  the  name 

of d e f e n d a n t  A l b e r t 0  Arrieta were n o t  r e a l l y  h i s ,  b u t  were i n  

f a c t  concealed  p r o p e r t i e s  which had been o b t a i n e d  by him w i t h  

monies s u p p l i e d  by the  f a t h e r  through h i s  c o r p o r a t i o n s  and were 

h e l d  by him i n  t r u s t  f o r  h i s  f a t h e r ' s  he i r s .  (App., p.30, p . 7 5 ) .  

Defendants  argue (page  27 of t h e i r  Reply B r i e f )  t ha t  t h e  

U.S. Court of Appeals r e v e r s e d  t h e  D i s t r i c t  Cour t  on the  q u e s t i o n  

of d i s c o v e r a b i l i t y  as a r e s u l t  of Tfconfus ionf l .  By s o  a r g u i n g ,  

d e f e n d a n t s  p r e t e n d  t o  i g n o r e  t h i s  C o u r t ' s  d e c i s i o n s  i n  Diamond, 

Pullum and Over land,  i n f r a ,  and t h e  U . S .  Court  of Appeal 's  

r e a s o n i n g  (App., pp. 13-15) when it he ld  t h a t  it cons ide red  t h i s  

c a s e  as ve ry  s imilar  t o  Diamond, and concluded t h a t  there  was an 
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i n d i c a t i o n  i n  t h e  Pullum case t ha t  to app ly  t h e  S e c t i o n  95.031(2)  

t o  a n  u n d i s c o v e r a b l e  f r a u d ,  as i n  t h i s  c a s e ,  would b e  

u n c o n s t i t u t i o n a l  u n d e r  the  F l o r i d a  C o n s t i t u t i o n .  

The U.S. Court of Appeals '  d e t e r m i n a t i o n  to the  e f f e c t  

t ha t  t h e  f r a u d  i n  t h i s  case was u n d i s c o v e r a b l e  f o r  purposes  of 

the  Summary Judgment p roceed ings  is f i n a l  and b ind ing  i n  t h i s  

Cour t  and on d e f e n d a n t s ,  and t h e y  cannot  r e a r g u e  i t  i n  the  

p r e s e n t  c e r t i f i c a t i o n  p roceed ings ,  as they p u r p o r t  to do i n  t h e i r  

Reply Br ief .  I n  these c e r t i f i c a t i o n  p roceed ings  it i s  the  law of  

t h e  case. 

The j u r i s d i c t i o n  of t h i s  Cour t  i n  t h i s  d i s c r e t i o n a r y  

C e r t i f i c a t i o n  p r o c e s s  i s  l i m i t e d  to a s s i s t i n g  t h e  U.S. Court of 

Appeals i n  a p p l y i n g  F l o r i d a  law to t h e  f a c t u a l  d e t e r m i n a t i o n s  

made by tha t  Cour t  as to t he  two q u e s t i o n s  s e n t  f o r  C e r t i f i c a -  

t i o n .  I n  t h i s  p roceed ing  t h i s  Hon. Court l acks  j u r i s d i c t i o n  to 

s o l v e  any f a c t u a l  d i s p u t e  i n  t h i s  case, whether as to discover -  

a b i l i t y  o r  o t h e r w i s e .  
0 

The q u e s t i o n  c e r t i f i e d  by the  U.S. Court of Appeals  is  

b a s e d  on a f r a u d  n o t  d i s c o v e r e d  o r  d i s c o v e r a b l e  a f t e r  12  years of 

a 

0 

0 

i t s  commission, and m u s t  be  a d d r e s s e d  on tha t  basis f o r  t h e  

a p p l i c a t i o n  of F l o r i d a  law. 

C i t i n g  Beset t ,  t h e  U . S .  Court of Appeals sa id :  

' I . . . .  F l o r i d a  law does n o t  impose upon t h e  v i c t i m  
of a f r a u d u l e n t  r e p r e s e n t a t i o n  the  duty  t o  inves-  
t i g a t e  the  t r u t h  o r  f a l s i t y  of  t h a t  r e p r e s e n t a t i o n .  
Indeed ,  the  Supreme Court of  F l o r i d a  has gone s o  
f a r  as to s t a t e  t h a t  when the  cho ice  is between 
a p e r p e t r a t o r  of a f r a u d  and a n e g l i g e n t  v i c t i m ,  
t h e  l a w  must p r o t e c t  t h e  v i c t i m :  

' A  pe r son  g u i l t y  of f r a u d  shou ld  n o t  b e  
p e r m i t t e d  t o  u s e  t h e  law as h i s  s h i e l d .  
Nor s h o u l d  the law encourage n e g l i g e n c e .  
However, when the cho ice  is between the  
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two -- f r a u d  and n e g l i g e n c e  -- n e g l i g e n c e  
i s  less o b j e c t i o n a b l e  t h a n  f r a u d .  Though 
one shou ld  n o t  be  i n a t t e n t i v e  t o  o n e ' s  
b u s i n e s s  a f fa i r s ,  the  law shou ld  n o t  per- 
m i t  an i n a t t e n t i v e  pe r son  t o  s u f f e r  l o s s  
a t  the  hands of a m i s r e p r e s e n t e r . '  

"Besett  v .  B a s n e t t ,  389 So.2d 995, 998 ( F l a .  1980) .  
=so Banco Nacional  d e  l a  Vivienda  v. Cooper, 
680 F.2d 727,  730 (11 th  C i r .  1982) (aDDlsina Beset t ' s  - -  . . ., 
h o l d i n g  tha t  a p l a i n t i f f  who r e a s o n a b l y  re l ies  on 
a f a l s e  r e p r e s e n t a t i o n  is  under no du ty  t o  i n v e s t i -  
gate i t s  t r u t h  o r  f a l s i t y ) .  

" I n  the  c i rcumstances ,  t h e r e f o r e ,  we cannot  a c c e p t  
t he  d i s t r i c t  c o u r t ' s  d e t e r m i n a t i o n  on summary judg-  
ment tha t  the  al leged f r a u d  was d i s c o v e r a b l e  be fo re  
1983. Not o n l y  does d i s c o v e r a b i l i t y  p r e s e n t  here a 
genu ine  i s s u e  of material  f a c t ,  b u t  the  record  as s o  
f a r  developed a f f o r d s  l i t t l e  t a n g i b l e  s u p p o r t  f o r  the 
p r o p o s i t i o n  tha t  p l a i n t i f f  was o b l i g e d  t o  have i n i -  
t i a t e d  an  i n v e s t i g a t i o n  d u r i n g  the  12- year p e r i o d  
f o l l o w i n g  t h e  1960 s e t t l e m e n t .  

R e b u t t a l  t o  d e f e n d a n t s '  argument t h a t  t h e  
s t a t u t e  of r e p o s e  i s  c o n s t i t u t i o n a l  under  
t h e  access t o  the  c o u r t s '  p r o v i s i o n  of  t h e  
F l o r i d a  C o n s t i t u t i o n .  

Defendants  r e l y  on Pullum v. C i n c i n n a t i ,  I n c . ,  476 So.2d 

657, and Melsndez v. Dreis & Krump Manufactur ing  Co., 515 So.2d 

735, t o  uphold t h e  c o n s t i t u t i o n a l i t y  of  t h e  F l o r i d a  s t a t u t e  of 

r epose .  Both of these c a s e s  are c l e a r l y  d i s t i n g u i s h a b l e  from 

Diamond v .  E.R. Squibb & Sons,  I n c . ,  397 So.2d 671, and t h e  

p r e s e n t  c a s e .  

I n  Pullum t h e  c la imant  f i l e d  h i s  s u i t  i n  November of 

1960. H i s  i n j u r y  o c c u r r e d  a f t e r  the  e f f e c t i v e  date  of the  1974 

amendment and he  conceded t ha t  the  a p p l i c a t i o n  of See.  95 .031(2)  

d i d  no t  deny him h i s  r i g h t  of access t o  t h e  c o u r t s  g u a r a n t e e d  by 

A r t i c l e  1, S e c t i o n  21 of  the  F l o r i d a  C o n s t i t u t i o n .  

There was no d e n i a l ,  s i n c e  t h e  s t a t u t e  g r a n t e d  him 

a c c e s s  t o  t h e  c o u r t s  from A p r i l  1977 ( d a t e  of the  i n j u r y )  t o  

November 1978 ( d a t e  on which the  twelve- year  p e r i o d  elapsed).  
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T h i s  Honorable Cour t ,  r e a c t i n g  t o  P u l l u m f s  c la im t ha t  

t h e  a p p l i c a t i o n  of S e c t i o n  95.031(2)  would v i o l a t e  the  e q u a l  

p r o t e c t i o n  c l a u s e  con ta ined  i n  t h e  14 th  Amendment t o  t he  U.S .  

C o n s t i t u t i o n ,  o v e r r u l e d  B a t t i l l a  v. A l l i s  Chalmers Mfg. Co., 392 

So. 2d 995, and r u l e d  t ha t  i n  p roduc t  l i a b i l i t y  cases whose 

f a c t u a l  background were s imi la r  t o  Pullum and B a t t i l l a ,  t h e  

a p p l i c a t i o n  of t he  s e c t i o n  does no t  v i o l a t e  t h e  f f a c c e s s  t o  the  

c o u r t s f f  p r o v i s i o n  of t he  F l o r i d a  C o n s t i t u t i o n .  

Th i s  Court  c a r e f u l l y  d i s t i n g u i s h e d  Pullum and t h e  

o v e r r u l e d  B a t t i l l a  from Diamond, s u p r a .  A t  page 659 of the  

Pullum d e c i s i o n ,  t h i s  Court  reaffirmed tha t  the  IfDiarnond case 

p r e s e n t s  a comple te ly  d i f f e r e n t  f a c t u a l  c o n t e x t f f  f rom tha t  

p r e s e n t  i n  B a t t i l l a  and Pullum and t h a t  the  L e g i s l a t u r e ,  no 

doub t ,  d i d  n o t  con templa te  the  a p p l i c a t i o n  of t h i s  s t a t u t e  t o  t h e  

f a c t s  i n  Diamond where, i f  a p p l i c a b l e ,  i t  would have been a 

d e n i a l  of a c c e s s  t o  t h e  c o u r t s .  

Defendants  r e l i a n c e  on Melgndez i s  unwarranted.  Melgn- 

- d e z  a g a i n  p r e s e n t s  an e n t i r e l y  d i f f e r e n t  time frame from Diamond, 

Overland and t h e  p r e s e n t  case. I n  Mel6ndez the  c la imant  was 

i n j u r e d  on Iflay 1 0 ,  1982 while o p e r a t i n g  a n  a l l e g e d l y  d e f e c t i v e  

p r e s s  brake machine which had been s o l d  and d e l i v e r e d  t o  t h e  

o r i g i n a l  p u r c h a s e r  on October  28, 1963. Claimant  f i l e d  h i s  

p r o d u c t  l i a b i l i t y  a c t i o n  a g a i n s t  the de fendan t  on May 1 7 ,  1983. 

Thus i n  Melgndez, t h e  i n j u r y  occured  a f t e r  the  twelve- year  p e r i o d  

from t h e  date of d e l i v e r y  of the  p roduc t  had e l a p s e d .  The dec i-  

s i o n  i n  sa id  c a s e  i n  no way a f f e c t s  t h e  d o c t r i n e  se t  f o r t h  by 

t h i s  Supreme Cour t  i n  Diamond. I n  Diamond t h e  p l a i n t i f f  was 

i n j u r e d  s h o r t l y  a f t e r  buying t h e  p roduc t  b u t  t h e  ill e f f e c t s  
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became e v i d e n t  a f t e r  the  12- year  p e r i o d  had e l a p s e d .  None of the 

c a s e s  c i t e d  by d e f e n d a n t s  even i n  t h e  p roduc t  l i a b i l i t y  f i e l d  

p r e s e n t  a f a c t u a l  background s imilar  t o  t h e  Diamond c a s e  o r  the  

p r e s e n t  c a s e .  I n  a l l  t h e  c a s e s  c i t e d  by d e f e n d a n t s  the c la imant  

e i t h e r  s u f f e r e d  t h e  i n j u r y  a f t e r  the  twelve- year  p e r i o d  of the  

s t a t u t e  of l i m i t a t i o n s  had e l a p s e d  o r  su f fe red  t h e  i n j u r y  w i t h i n  

t he  twelve  years and hav ing  knowledge of h i s  i n j u r y ,  l e t  t h e  

twelve- year  p e r i o d  pass. 

We m u s t  refer  a g a i n  t o  t h e  time-frame i n  t h i s  case ,  

mentioned i n  o u r  I n i t i a l  Brief (pages  16- 17). When the  12- year  

s t a t u t e  of r epose  was adopted ,  more t h a n  1 2  years had elapsed 

s i n c e  t h e  f r a u d  was committed i n  1960. And the  one-year g r a c e  

p e r i o d  was u s e l e s s  t o  her  because the  f r a u d  was undiscovered  and 

u n d i s c o v e r a b l e .  

I n  none of the  o t h e r  c a s e s  c i t e d ,  e x c e p t  only  i n  

Diamond, s u p r a ,  had t h e  12- year  p e r i o d  elapsed already by t h e  

time the  s t a t u t e  of r epose  was adopted .  

Defendants  a l s o  r e l y  on A r m b r i s t e r  v.  Roland I n t e r n  

Corp.,  667 F.Supp. 802 (M.D. F l a .  1 9 8 7 ) ,  a c a s e  which i s  a l s o  

d i s t i n g u i s h a b l e  from Diamond and t h e  p r e s e n t  case .  

I n  A r m b r i s t e r  p l a i n t i f f s  a l leged t ha t  they were 

f r a u d u l e n t l y  induced i n t o  buying l o t s  of l a n d  i n  F l o r i d a  which 

were f l o o d a b l e  and u s e l e s s .  A l l  t h e  p l a i n t i f f s  s i g n e d  and 

r e t u r n e d  t h e  r e c e i p t  p o r t i o n  of t h e  F l o r i d a  P u b l i c  O f f e r i n g  

S t a t e m e n t  which c o n t a i n e d  e x p l i c i t  d e s c r i p t i o n  of t h e  l o t s ,  

i n c l u d i n g  t h e  f a c t  tha t  t h e  l o t s  had no a c c e s s ,  t h a t  they  were 

n o t  s u i t a b l e  f o r  b u i l d i n g ,  and t ha t  they  were s u b j e c t  t o  

f l o o d i n g ,  h a v i n g  been d e s i g n a t e d  as f lood- prone.  I n  a d d i t i o n ,  
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a l l  p l a i n t i f f s  had s i x  months i n  which t o  r e s c i n d  t h e  c o n t r a c t  i f  
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t h e y  s o  wished.  

Even though p l a i n t i f f s  p leaded  t h e  i n c o n s t i t u t i o n a l i t y  

of S e c t i o n  95.031(2)  o f  the F l o r i d a  S t a t u t e s ,  t h e  e lements  tha t  

c a u s e  t h e  i n c o n s t i t u t i o n a l i t y  of s a i d  S e c t i o n ,  p r e s e n t  i n  Diamond 

and i n  t h e  p r e s e n t  c a s e ,  were m i s s i n g  i n  A r m b r i s t e r .  

The c o u r t  de termined t h a t  when p l a i n t i f f s  read and 

s i g n e d  t h e  P u b l i c  O f f e r i n g  S ta tements  they were p u t  on n o t i c e  

t h a t  f u r t h e r  i n q u i r y  was needed and t h e r e f o r e  the  s t a t u t e  of 

l i m i t a t i o n s  s ta r ted  t o  run  when t h e y  s i g n e d  the  c o n t r a c t  or  a t  

l eas t  when they  made t h e i r  f i r s t  payment.3/ - 

I n  t h e  p r e s e n t  case, p l a i n t i f f  r e l i ed  on d e f e n d a n t s '  

f r a u d u l e n t  m i s r e p r e s e n t a t i o n s ,  and there  was n o t h i n g  i n  t h e  

document i t s e l f  nor  d i d  a n y t h i n g  t he rea f t e r  occur  ( p r i o r  t o  J u l y  

1 9 ,  1983) t h a t  shou ld  have  a le r ted  p l a i n t i f f  and made h e r  s t a r t  

a n  i n q u i r y  as t o  t h e  v a l i d i t y  of t h e  t r a n s a c t i o n .  4/  The 

s t a t u t e  of l i m i t a t i o n s  d i d  n o t  s t a r t  t o  run  i n  t h i s  c a s e  u n t i l  

- 

1983 when she d i s c o v e r e d  t h e  D e c l a r a t i o n  of T r u s t .  

The three  reasons  advanced by d e f e n d a n t s  i n  t h e i r  b r i e f  

3/ These d i s c l o s u r e s  placed buyers  ( p o t e n t i a l  claim-  
a n t s )  o n- n o t i c e ,  and t r igge red  the  running of the  s t a t u t e  of 
l i m i t a t i o n s .  Otherwise, t h e  v i c t i m  would have  had no reason o r  
d u t y  t o  i n v e s t i g a t e .  Beset t ,  s u p r a .  Once a f r a u d  v i c t i m  r e l i e s  
on t h e  m i s r e p r e s e n t a t i o n s  by t h e  f r a u d  p e r p e t r a t o r s  there must b e  
a n  a c t  o r  e v e n t  which shou ld  p u t  the  v i c t i m  on n o t i c e  tha t  an 
i n q u i r y  shou ld  be made i n t o  t h e  t r a n s a c t i o n .  - ' I . .  . t h e  s t a t u t e  
s t a r t s  t o  run when t h e  p l a i n t i f f  has i n f o r m a t i o n  of c i r cumstances  
which p u t  h i m  on i n q u i r y  t o  d i s c o v e r  t h e  t r u e  fac t s . "  37 Am. 
Jur. 2d, Fraud and Deceit ,  S e c t i o n  408, p. 554. 

- 

4/ A s  shown b e f o r e ,  t h e  U.S. Court of Appeals ,  f o r  the  
p u r p o s e  07 d e f e n d a n t s '  Motion f o r  Summary Judgment, i n  which a l l  
i n f e r e n c e s  must b e  made i n  f a v o r  of p l a i n t i f f ,  has already r u l e d ,  
as a q u e s t i o n  of f a c t ,  t h a t  t h e  f r a u d  was und i scovered  and 
u n d i s c o v e r a b l e .  
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i n  supp r t  of t h  i r  cont  

s t a t e  i n t e r e s t  tha t  would 

n t i o n  t ha t  ther i s  an  

j u s t i f y  the  a b o l i s h i n g  of 

ve r p  owe r i n g  

p l a i n t i f f  

a c t i o n  w i t h o u t  p r o v i d i n g  a n  adequate a l t e r n a t i v e  were cons ide red  

and e x p r e s s l y  r e jec ted  i n  Overland Const.  Co. v. Sirmons,  369 

So.2d 572 ( F l a .  1979) .  

A s  t o  d e f e n d a n t s '  arguments ,  we say  t h i s :  t h e  v i c t i m  of 

f r a u d ,  a n  i n t e n t i o n a l  a c t ,  shou ld  r e c e i v e  more p r o t e c t i o n  t h a n  

t h e  v i c t i m  of n e g l i g e n c e ,  a n  u n i n t e n t i o n a l  a c t .  I t  would be  

repugnant  i f  it were t o  be he ld  t h a t  p u b l i c  p o l i c y  should  p r o v i d e  

t o  f r a u d  p e r p e t r a t o r s  t h e  p r o t e c t i o n  that  has been den ied  t o  

u n i n t e n t i o n a l  t o r t - f e a s o r s .  

Conclus ion  

For  a l l  t h e  f o r e g o i n g  reasons  it i s  r e s p e c t f u l l y  urged 

t h a t  t h i s  Court  f i n d  t ha t  the  consent  o r d e r  approving t h e  

S e t t l e m e n t  Agreement has no p r e c l u s i v e  e f f e c t  i n  t h i s  case and 

can  be  c h a l l e n g e d  on the basis of f r a u d  perpet ra ted  t o  o b t a i n  t h e  

c o n s e n t ,  and t ha t  the  a p p l i c a t i o n  of S e c t i o n  95.031(2)  t o  t h i s  

p l a i n t i f f  would v i o l a t e  the  " r i g h t  of a c c e s s  t o  t h e  c o u r t s f f  

p r o v i s i o n  of the C o n s t i t u t i o n  of the  S t a t e  of F l o r i d a .  
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