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PRELIMINARY STATEMENT 

A l l  references t o  the pe t i t ioner ,  Jacksonville Elec t r ic  

Authority w i l l  be made by referring t o  i t  a s  "JEA." 

The respondent, Draper's Egg and Poultry Co., I n c . ,  a 

Florida corporation, w i l l  be referred to  as  "Draper's." 

A l l  references to  the record on appeal w i l l  be referred t o  

a s  "R"; a l l  references to  the t ranscr ip t  w i l l  be referred to  a s  

"Tr"; a l l  references t o  Plaintiff/JEA's exhibi ts  w i l l  be referred 

t o  as  "Px"; and a l l  references to  Defendant/Draper's exhibi ts  

w i l l  be referred t o  a s  "Dx." 

STATEMENT OF THE CASE 

Draper's would adopt the Statement of the Case s e t  for th  i n  

Pe t i t ioner ' s  Jur i sd ic t iona l  Brief.  

STATEMENT OF THE FACTS 

The Statement of Facts by J E A  is argumentative and has 

material omissions and inaccuracies. Accordingly, Draper's 

s u b m i t s  the following statement of the facts :  

The J E A  is responsible for the proper reading of water 

meters of c i t i zens  and businesses i n  Duval County, Florida, and 

for b i l l i n g  for water and sewer usage based upon proper meter 

readings (R-66, P r e t r i a l  St ipulat ion) .  The J E A  is seeking t o  

recover $297,303.85 for unbilled water and sewer services as  a 

r e su l t  of claimed meter reading e r rors  during a seventeen-month 

period beginning i n  November of 1983. Draper's posit ion is t ha t  

an accord and sa t i s fac t ion  a s  well a s  an estoppel preclude re- 



c o v e r y  o f  t h a t  amount. 

W i l l i a m  E. Draper, J r . ,  is  t h e  owner /ope ra to r  o f  Draper's 

Egg and P o u l t r y  Company i n  J a c k s o n v i l l e ,  F l o r i d a  (Tr- 90).  M r .  

Draper is b i l l e d  f o r  t h r e e  a c c o u n t s  by t h e  J E A  (Tr-94, Px-3). I n  

December o f  1984,  he  had a d i s p u t e  w i t h  t h e  J E A  c o n c e r n i n g  h i s  

b i l l i n g s  (Tr- 95) .  P r i o r  t o  t h a t  t i m e ,  h e  had n o t  had any prob-  

lems o f  any  major consequence  w i t h  t h e  J E A  w i t h  respect t o  meter 

r e a d i n g s  or d i s c r e p a n c i e s  i n  b i l l s  (Tr- 95) .  I n  l a t e  1984,  h e  

r e c e i v e d  a b i l l  on one  o f  h i s  a c c o u n t s  t h a t  was c o n s i d e r a b l y  

l a r g e r  t h a n  it had been  b e f o r e .  H e  c a l l e d  t h e  J E A  t o  s t a t e  t h a t  

h e  d i d  n o t  f e e l  t h a t  t h i s  was a correct  b i l l i n g .  H e  t a l k e d  w i t h  

t h e  J E A  by t e l e p h o n e  s e v e r a l  times and a t  l e a s t  t h r e e  times i n  

one  w e e k  a s k i n g  t h e  J E A  to  check  on i t  and g e t  back t o  him (Tr-  

95-96, 1 1 5 ) .  

M r .  Draper  r e c e i v e d  a l e t t e r  d a t e d  J a n u a r y  14, 1985,  f rom 

Peggy McCullough a t  t h e  J E A  c o n c e r n i n g  h i s  i n q u i r y  (Tr-96, Px- 

1). M r .  Draper t e s t i f i e d  t h a t  a f t e r  t h a t  l e t t e r ,  t h e y  had some 

c o r r e s p o n d e n c e  and t h e y  were n o t  a r r i v i n g  a t  any s e t t l e m e n t .  H e  

wrote a l e t t e r  t o  M s .  McCullough i n  F e b r u a r y  s t a t i n g  t h e  manner 

i n  which he  would pay  t h e  d i s p u t e  (Tr-97-98, Px- 2) .  H e  t h e n  

t e s t i f i e d  t h a t  a f t e r  h e  r e c e i v e d  a n o t h e r  b i l l ,  h e  d i d  n o t  f e e l  

t h a t  i t  looked proper. M r .  Draper had c h a l l e n g e d  t h e  amount o f  

money due  on t h e  December b i l l  and c o u l d  n o t  g e t  any s a t i s f a c t i o n  

from t h e  J E A  on t h i s  i s s u e .  H e  f e l t  l i k e  t h e  b e s t  t h i n g  h e  c o u l d  

d o  was t o  pay  i t  b u t  t o  have  a n  u n d e r s t a n d i n g  t h a t  t h e r e  would 

n o t  b e  any more c h a r g e s  a f t e r  t h a t  (Tr- 115).  H e  t o l d  t h e  J E A  
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t h a t  h e  d i d  n o t  t h i n k  t h a t  t h e  b i l l  was correct and  t h a t  t h e  

amount  was wrong (T r -118 ) .  H e  a s k e d  s e v e r a l  people a t  t h e  J E A  t o  

e x p l a i n  i t  t o  h im and t h e y  c o u l d  n o t .  F i n a l l y ,  h e  s a i d  t h a t  i f  

t h e  J E A  would write him a l e t t e r  s t a t i n g  t h a t  o n  payment  o f  t h a t  

b i l l ,  t h a t  any and a l l  water and  sewer b i l l s  f o r  2400 McCoy 

B o u l e v a r d  would b e  p a i d  i n  f u l l  t h r o u g h  F e b r u a r y  1 9 ,  1985 ,  h e  

would s e n d  them a c h e c k .  H e  r e c e i v e d  s u c h  a l e t t e r  and  s e n t  them 

s u c h  a c h e c k  (Tr- 99- 100) .  

The l e t t e r  f rom t h e  JEA d a t e d  March 7 ,  1 9 8 5 ,  s t a t e d :  

Our r e c o r d s  r e f l e c t  t h e s e  b a l a n c e s  for y o u r  
t h r e e  ( 3 )  Water a c c o u n t s :  

61760-02400-0000-7-00-W 
61760-02400-0001-6-00-W 
61760-02400-0002-5-00-W 

$25,886.64 
4,633.49- 

714.42 

W e  a re  t r a n s f e r r i n g  t h e  c r e d i t  b a l a n c e  o f  
$4 ,633 .49 ,  per y o u r  request,  on t h e  account 
l o c a t e d  a t  2400 McCoy Bv.  #1 t o  y o u r  account 
l i s t e d  a t  2400 McCoy Bv. The t r a n s f e r r i n g  of 
t h i s  c r e d i t  w i l l  r e d u c e  t h e  c u r r e n t  b a l a n c e  of 
$25,886.64 t o  $21,253.15.  

E n c l o s e d  f o r  y o u r  c o n v e n i e n c e  are d u p l i c a t e  
b i l l s  f o r  t h e  t w o  a c c o u n t s  w i t h  d e b i t  b a l -  
a n c e s ,  fo r  a t o t a l  d u e  of $21 ,  967.57. Once 
t h e s e  paymen t s  and  t h e  t r a n s f e r  o f  t h e  c r e d i t  
b a l a n c e  h a s  [ s i c ]  b e e n  p o s t e d  t o  y o u r  a c c o u n t  
t h e y  w i l l  b e  p a i d  i n  f u l l  t h r o u g h  t h e  F e b r u a r y  
1 9 ,  1 9 8 5  meter r e a d i n g s .  

W e  hope  t h a t  t h i s  i n f o r m a t i o n  and  d u p l i c a t e  
b i l l s  a re  o f  assistance to  you. S h o u l d  you 
need  more i n f o r m a t i o n  please f e e l  f ree  to  
c o n t a c t  u s  a t  633-5000. 

(Tr- 100, Px-3) 

M r .  Draper t e s t i f i e d  t h a t  i t  was h i s  u n d e r s t a n d i n g  f rom h i s  

d e a l i n g s  w i t h  t h e  J E A  t h a t  t h i s  l e t t e r  f rom t h e  J E A  c o v e r e d  a l l  

o f  t h e  l i a b i l i t y  f o r  a l l  o f  t h e  meters (T r- 120) .  
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M r .  Draper s e n t  a c h e c k  t o  t h e  J E A  d a t e d  March 1 9 ,  1 9 8 5 ,  i n  

t h e  amount  of $21 ,253 .15 .  On t h e  back  of t h e  c h e c k ,  M r .  Draper 

t y p e d  t h e  f o l l o w i n g :  

Payment  i n  f u l l  t h r o u g h  F e b r u a r y  1 9 ,  1 9 8 5  f o r  
a l l  water and  sewer c h a r g e  f o r  Draper's Egg 
and  P o u l t r y  C o . ,  I n c .  2400 McCoy B lvd . ,  Jack-  
s o n v i l l e ,  F l o r i d a .  

(Tr- 101,  Px- 4) .  

H e  t h e n  r e c e i v e d  a l e t t e r  d a t e d  March 2 2 ,  1 9 8 5  r e q u e s t i n g  

t h e  b a l a n c e  of $714 .42 ,  which  h e  s u b s e q u e n t l y  p a i d  (Tr- 102, Px- 

5 ) .  T h i s  amount  made u p  t h e  d i f f e r e n c e  b e t w e e n  t h e  c h e c k  of 

March 1 9 ,  1 9 8 5 ,  and  t h e  amount  se t  f o r t h  i n  t h e  March 7 ,  1985 ,  

l e t t e r .  A f t e r  t h a t  c h e c k  was m a i l e d  t o  t h e  J E A ,  a s  f a r  a s  M r .  

Draper was c o n c e r n e d ,  a l l  o f  h i s  water b i l l i n g  a c c o u n t s  were p a i d  

i n  f u l l  t h r o u g h  F e b r u a r y  1 9 ,  1 9 8 5  (Tr- 102- 103) .  

Mrs. Renee Foster,  a n  emp loyee  o f  t h e  J E A ,  t e s t i f i e d  t h a t  

h e r  s u p e r v i s o r ,  Mrs. S a n d e r s ,  wrote t h e  March 7 ,  1 9 8 5 ,  l e t t e r  and  

t o l d  Mrs. Foster t o  s i g n  i t  (T r- 127) .  S h e  a l so  t e s t i f i e d  t h a t  

t h e  l e t t e r  was t o  e x p l a i n  t o  M r .  Draper wha t  t h e  J E A  was d o i n g  

(T r- 128) .  M r .  Draper a s k e d  f o r  t h e  b a l a n c e s  o n  a l l  t h r e e  of h i s  

a c c o u n t s  (T r- 129) .  S h e ,  a s  w e l l  a s  M s .  S a n d e r s ,  a cknowledged  

t h a t  t h e  l e t t e r  t e l l s  M r .  Draper t h a t  when h e  pays t h e  b a l a n c e s  

n o t e d  t h a t  h i s  a c c o u n t  a t  t h e  J E A  would b e  p a i d  i n  f u l l  t h r o u g h  

t h e  F e b r u a r y  1 9 ,  1985 ,  meter r e a d i n g s  (Tr- 129,  1 3 6 ) .  Mrs. Foster 

s a i d  s h e  had  t h e  a u t h o r i t y  t o  s i g n  t h e  March 7 ,  1 9 8 5 ,  l e t t e r  

b e c a u s e  h e r  s u p e r v i s o r  a s k e d  h e r  t o  s i g n  it (Tr- 132) .  

J u d y  Wallace, a J E A  d i v i s i o n  c h i e f ,  t e s t i f i e d  t h a t  t h e  J E A  

h a s  a p r o c e d u r e  t o  r e d u c e  a d i s p u t e d  water b i l l  (T r- 142) .  Mrs. 
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Wallace a l so  t e s t i f i e d  t h a t  t h e  March 7 ,  1 9 8 7 ,  l e t t e r  t e l l s  M r .  

Draper t h a t  i f  h e  pays t h e  sums s e t  f o r t h  t h a t  h i s  a c c o u n t  would 

be p a i d  i n  f u l l  t h r o u g h  t h e  F e b r u a r y  1 9 ,  1985 ,  meter r e a d i n g s  

(T r- 146) .  She  a l so  s a i d  t h a t  t h e  JEA h a s  t h e  a u t h o r i t y  t o  a g r e e  

w i t h  a c u s t o m e r  on  what  i t  t akes  to  pay i n  f u l l  a s  o f  a c e r t a i n  

meter r e a d i n g  d a t e  (Tr- 146) .  

SUMMARY OF ARGUMENT 

The  r e c o r d  c o n t a i n s  s u f f i c i e n t  e v i d e n c e  o f  t h e  e l e m e n t s  o f  

a c c o r d  and  s a t i s f a c t i o n  t o  t h e  JEA's attempt t o  r e c o v e r  u n b i l l e d  

water and  sewer c h a r g e s .  

Wi th  respect t o  t h e  a c c o r d  and s a t i s f a c t i o n  d e f e n s e ,  t h e  

r e c o r d  shows a d i s p u t e  p e r t a i n i n g  to  a l l  t h r e e  o f  M r .  Draper's 

water and  sewer a c c o u n t s  w i t h  t w o  communica t i ons  be tween  t h e  JEA 

and  M r .  Draper. The March 7 ,  1985 ,  l e t t e r  and  t h e  n o t a t i o n  on 

t h e  March 1 9 ,  1985 ,  c h e c k  c l ea r ly  m a n i f e s t s  t h e  par t ies '  m u t u a l  

a s s e n t  t o  r e s o l v e  a l l  of Draper's water and  sewer c h a r g e s  t h r o u g h  

F e b r u a r y  1 9 ,  1985 .  F u r t h e r m o r e ,  t h e  e v i d e n c e ,  t e s t i m o n y ,  and  

i n f e r e n c e s  t h e r e f r o m  show t h a t  t h e  JEA knew or s h o u l d  h a v e  known 

o f  t h e  u n b i l l e d  amoun t s  a t  t h a t  t i m e .  When a p u b l i c  u t i l i t y  

seeks t o  r e c o v e r  u n d e r b i l l e d  amoun t s ,  t h e  d e f e n s e  of a c c o r d  and  

0 

s a t i s f a c t i o n  c a n  a p p l y  where  it is b a s e d  on a d i s p u t e .  

ARGUMENT 

POINT I 

THE DECISION OF THE DISTRICT COURT OF APPEAL, 
FIRST DISTRICT, DOES NOT CONFLICT WITH THE 
HOLDING OF COkPORATION De GESTION STE-FOY, 
INC. v. FLORIDA POWER AHD LIGHT COMPAHY 

-5- 



The h o l d i n g  o f  C o r p o r a t i o n  D e  G e s t i o n  S te- Foy,  I n c .  v .  

F l o r i d a  Power and  L i q h t  Company, 385 So.2d 124  (Fla .  3 r d  DCA 0 
1980)  8 is d i s t i n g u i s h a b l e  f rom t h e  i n s t a n t  case, and  t h e r e f o r e  

d o e s  n o t  a p p l y .  I n  D e  G e s t i o n ,  t h e  p u b l i c  u t i l i t y  c u s t o m e r  

s o u g h t  t o  a v o i d  u n d e r b i l l e d  e l e c t r i c  c h a r g e s  on  t w o  g r o u n d s ,  

n e i t h e r  o f  which  h a s  b e e n  r a i s e d  i n  t h e  i n s t a n t  case. F i r s t ,  t h e  

c u s t o m e r  a r g u e d  t h a t  t h e  power company was e s t o p p e d  f rom 

c o l l e c t i n g  amounts  i t  had n e g l i g e n t l y  u n d e r b i l l e d .  Second ,  i t  

a r g u e d  t h a t  a n  a c c o r d  and  s a t i s f a c t i o n  had  b e e n  e f f e c t e d  by t h e  

payment  of t h e  power company ' s  s u c c e s s i v e  mon th ly  b i l l i n g s  i n  t h e  

i n t e r i m .  The D e  G e s t i o n  c o u r t ' s  r a t i o n a l e  f o r  r e j e c t i n g  t h e  

a c c o r d  and s a t i s f a c t i o n  d e f e n s e  a s  e x p r e s s e d  i n  f o o t n o t e  2 o f  t h e  

o p i n i o n  was t h a t  mere payment  o f  a n  e r r o n e o u s  mon th ly  b i l l  d o e s  

n o t  c o n s t i t u t e  a n  a c c o r d  b e c a u s e  no  c la im was e i t h e r  u n l i q u i d a t e d  

or i n  d i s p u t e .  I n  t h e  i n s t a n t  case,  t h e  a c c o r d  and  s a t i s f a c t i o n  
0 

was b a s e d  on  t h e  t r i a l  c o u r t ' s  f i n d i n g  of a d i s p u t e .  A s  t h e  

t r i a l  c o u r t  e x p l a i n e d :  

I n  t h e  i n s t a n t  case, J E A  is s e e k i n g  a n  amount 
r e p r e s e n t i n g  e r r o n e o u s  u n d e r b i l l i n g s  f o r  a 
p e r i o d  be tween  December 1 6 ,  1983 ,  and  O c t o b e r  
1 7 ,  1985.  However, u n l i k e  D e  G e s t i o n  or t h e  
cases c i t e d  t h e r e i n ,  t h e  f ac t s  i n  t h e  case now 
b e f o r e  t h i s  C o u r t  r e v e a l  t h a t  i n  t h e  l a t t e r  
p a r t  o f  1984 ,  Draper's q u e s t i o n e d  and  d i s p u t e d  
i t s  water b i l l i n g s ,  and  f i n a l l y  a f t e r  corre- 
spondence  and  d i s c u s s i o n s  o n  March 1 9 ,  1985 ,  
t h e  J E A  a c c e p t e d  a s u b s t a n t i a l  sum o f  money 
f rom Draper's i n  f u l l  s a t i s f a c t i o n  o f  Draper's 
water b i l l i n g s  f o r  a l l  t h r e e  a c c o u n t s  t h r o u g h  
t h e  F e b r u a r y  1 9 ,  1985 ,  meter r e a d i n g s .  Dur ing  
t h e  d i s p u t e  w i t h  Draper's o v e r  t h e  water b i l l s  
and  upon a c c e p t i n g  Draper's c h e c k  i n  f u l l  
s a t i s f a c t i o n  o f  s a i d  water b i l l s ,  J E A  knew, or 
i n  t h e  e x e r c i s e  of r e a s o n a b l e  care,  s h o u l d  
h a v e  known a t  t h a t  t i m e  o f  t h e  e r r o n e o u s  
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underbillings. JEA accepted Draper's payment 
in March of 1985 in full satisfaction of 
Draper's accounts through the February, 1985 
meter readings. 

(Final Judgment, page 6) 

The cases cited in De Gestion merely preclude an accord and 

satisfaction based solely on the payment of a public utility's 

successive monthly billings without an intervening dispute. The 

court in De Gestion, by its reasoning in footnote 2, suggests 

that the existence of such a dispute is determinative of the 

validity of the defense of accord and satisfaction in this situa- 

tion. 

In West Penn Power Co. v. Nationwide Mutual Insurance Co., 

209 Pa.Super. 509, 228 A.2d 218 (1967), the court explicitly 

limited its holding to the facts of that case. The court 

stated: 

The fact that the erroneous monthly statements 
were paid by checks endorsed 'Your endorsement 
hereon constitutes a receipt and relief in 
full for all accounts and claims mentioned in 
the attached statement' does not constitute, 
under the facts in this case, an accord and 
satisfaction. The dispute arose as a result 
of rebilling at the end of the thirty-one 
month period. There was no dispute during the 
period that the utility was accepting and 
endorsing the checks for the account as 
billed. A dispute is an essential element of 
accord and satisfaction. (Emphasis supplied.) 

228 A.2dI at 220. 

Permitting an accord and satisfaction following a dispute 

over negligent underbilling raises different policy considera- 

tions from excusing the negligent underbilling initially. Public 

policy would be served by encouraging public utilities once an 
0 
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i s s u e  is r a i s e d  as  t o  c o n s u m p t i o n  of s e r v i c e  t o  d i l i g e n t l y  d i s -  

c o v e r  t h e  f a c t s  and r e s o l v e  a n y  b i l l i n g  errors  a t  t h e  e a r l i e s t  

t i m e  . 
I n  i t s  o p i n i o n  i n  t h i s  case, t h e  D i s t r i c t  C o u r t  o f  Appeal, 

F i r s t  D i s t r i c t ,  h e l d  t h a t  a d i s p u t e  d i d  i n  f a c t  o c c u r  be tween  

Draper's and  J E A .  The D i s t r i c t  C o u r t  found  t h a t  a f t e r  a n  ex-  

c h a n g e  of t e l e p h o n e  c a l l s  and  c o r r e s p o n d e n c e  and  r e c e i v i n g  

a n o t h e r  b i l l  which  Draper's q u e s t i o n e d ,  Draper's o f f e r e d  t o  p a y  

t h e  o u t s t a n d i n g  b a l a n c e  upon a n  u n d e r s t a n d i n g  t h a t  i t s  a c c o u n t  

would t h e n  b e  p a i d  i n  f u l l .  J E A  a d v i s e d  Draper's a s  to  t h e  

amount  d u e  for payment  i n  f u l l  t h r o u g h  t h e  F e b r u a r y  1 9 ,  1985 ,  

meter r e a d i n g s .  Draper's t h e n  s e n t  J E A  a c h e c k  c o n t a i n i n g  a 

n o t a t i o n  r e f l e c t i n g  s u c h  payment  i n  f u l l .  The C o u r t  went  on  t o  

n o t e  t h a t  i n  D e  G e s t i o n ,  t h e  c u s t o m e r  a s s e r t e d  t h a t  i t s  payment  

o f  e r r o n e o u s  mon th ly  b i l l s  e f f e c t e d  a n  a c c o r d  and s a t i s f a c t i o n  

and  e s t o p p e d  t h e  p u b l i c  u t i l i t y  f rom c o l l e c t i n g  for a c c r u e d  

u n d e r c h a r g e s .  T h i s  c o n t e n t i o n  was r e j e c t e d  i n  l i g h t  o f  t h e  

p u b l i c  pol icy  e s p o u s e d  b y  S e c t i o n  366.03, F l o r i d a  S t a t u t e s ,  which  

p r o v i d e s  t h a t  p u b l i c  u t i l i t y  s h a l l  n o t  g i v e  any  undue or u n r e a s-  

o n a b l e  p r e f e r e n c e  f o r  or a d v a n t a g e  to  a n y  p e r s o n .  I n  c o n c l u d i n g ,  

t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appeal h e l d  t h a t  D e  G e s t i o n  d i d  n o t  

i n v o l v e  a n y  i d e n t i f i e d  d i s p u t e  or n e g o t i a t e d  s e t t l e m e n t  a t  t h e  

t i m e  of payment ,  and went  on t o  s t a t e  t h a t  i t  d i d  n o t  c o n s i d e r  a 

p u b l i c  u t i l i t y  s e t t l e m e n t  o f  a d i s p u t e d  b i l l  t o  be un  undue  p r e f -  

e r e n c e  or a d v a n t a g e  or t o  c o n t r a v e n e  p u b l i c  pol icy  and a c c o r d i n g-  
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l y  d e c l i n e d  t o  e x t e n d  D e  G e s t i o n  t o  t h e  c i r c u m s t a n c e s  o f  t h e  

i n s t a n t  case. * 
POINT I1 

THE DISTRICT COURT OF APPEAL, FIRST DISTRICT'S 
DECISION IS NOT IN CONFLICT WITH THE CASE OF 
JOBEAR, INCo V. DEWIND MACHINERY COIWANYo 

Jobear, I n c .  v.  Dewind Machinery  Co. ,  402 So.2d 1357 (Fla.  

4 t h  DCA 1 9 8 1 ) ,  c i t e d  by  t h e  J E A ,  is  d i s t i n g u i s h a b l e  f rom t h e  

p r e s e n t  case. I n  t h a t  case, t h e  c o u r t  h e l d  t h a t  t h e  p l a i n t i f f ' s  

a c c e p t a n c e  of a c h e c k  i n  payment  o f  a claim f o r  p a r t s  and  l a b o r  

which e x p r e s s l y  s a i d  t h a t . i t s  e n d o r s e m e n t  would c o n s t i t u t e  a f u l l  

and  complete release o f  t h e  d e f e n d a n t  d i d  n o t  ac t  a s  a n  a c c o r d  

and  s a t i s f a c t i o n  a s  to  a r e n t a l  claim o f  t h e  p l a i n t i f f  a g a i n s t  

t h e  d e f e n d a n t .  Here, w e  d o  n o t  h a v e  claims f o r  two separate 

t y p e s  of items, s u c h  a s  p a r t s  and  l a b o r  v e r s u s  r e n t a l .  The d i s -  

c u s s i o n s ,  c o r r e s p o n d e n c e  and  c o n s e q u e n t  c h e c k  f rom Draper's per- 

t a i n  t o  t h e  same water and sewer s e r v i c e s  which  are t h e  s u b j e c t  

o f  t h e  u n d e r b i l l i n g  and  t h i s  l a w s u i t .  

a 

I n  J o b e a r ,  t h e  e n d o r s e m e n t  d i d  n o t  r e f e r  t o  t h e  r e n t a l  claim 

i n  q u e s t i o n .  I n  t h e  p r e s e n t  case, Draper's c h e c k  e n d o r s e m e n t  

r e f e r r e d  t o  "payment  i n  f u l l  t h r o u g h  F e b r u a r y  1 9 ,  1985 ,  for a l l  

water and  sewer c h a r q e  f o r  Draper's Egg and  P o u l t r y  Co. ,  I n c . ,  

2400 McCoy B lvd . ,  J a c k s o n v i l l e ,  F l o r i d a . "  (Emphas i s  s u p p l i e d . )  

F u r t h e r m o r e ,  t h e  J o b e a r  c o u r t  n o t e d  t h a t  t h e  e n d o r s e m e n t  on  t h e  

- 

c h e c k  was n o t  accompanied  by a n y  e x p l a n a t o r y  l e t t e r  a s  i n  o t h e r  

cases f i n d i n g  a n  a c c o r d  and s a t i s f a c t i o n .  Here, t h e  J E A  wrote 

Draper's a l e t t e r  s t a t i n g  t h a t  o n c e  t h e  sum o f  $21,967.57 was 
0 

-9- 



p o s t e d  t o  Draper's a c c o u n t ,  Draper's would be p a i d  i n  f u l l  

t h r o u g h  t h e  F e b r u a r y  1 9 ,  1985 ,  meter r e a d i n g s .  T h i s  March 7 ,  

1985 ,  l e t t e r  e x p l i c i t l y  r e f e r r e d  t o  t h e  b a l a n c e s  for a l l  t h r e e  o f  

Draper 's  a c c o u n t s .  A c c o r d i n g l y ,  t h e  J o b e a r  case l e n d s  no  s u p p o r t  

t o  t h e  J E A ' s  a rgumen t .  

a 

CONCLUSION 

For t h e  r e a s o n s  s t a t e d  h e r e i n ,  Draper's would s u b m i t  t h a t  

t h e  d e c i s i o n  u n d e r  r e v i e w  of t h e  D i s t r i c t  C o u r t  o f  Appeal, F i r s t  

D i s t r i c t ,  i n  n o  way c o n f l i c t s  w i t h  t h e  cases DeGes t i on ,  s u p r a ,  

and  Jobear, s u p r a ,  and r e s p e c t f u l l y  r e q u e s t s  t h i s  H o n o r a b l e  C o u r t  

t o  d e n y  d i s c r e t i o n a r y  j u r i s d i c t i o n  on  t h e  b a s i s  o f  c o n f l i c t s  w i t h  

o t h e r  cases. 

Respe fy t fu l l y  s u b m i t t e d  , 

Floridla$No. 0082494 
500 Nor 0 e a n  S t r e e t  
J a c k s o n  l l e ,  F l o r i d a  32202 
T e l e p h o n  : ( 9 0 4 )  353-8295 
A t t o r n e y  f o r  Responden t  

CERTIFICATE OF SERVICE 

I DO HEREBY CERTIFY t h a t  a copy of t h e  f o r e g o i n g  h a s  b e e n  
f u r n i s h e d  to  JAMES L. HARRISON, GENERAL COUNSEL, i n  care o f  
STEVEN E. ROHAN, ESQUIRE, A s s i s t a n t  
C o u n s e l ,  715  Towncen t r e ,  420 West C 
F l o r i d a  32202 ,  A t t o r n e y s  for  P e t i t i o n e  
of December, 1988.  

Gary B.[l\ \ If  'v V 

-10- 


