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PRELIMINARY STATEMENT 

Petitioner was the defendant, and respondent was the 

prosecution, in the Criminal Division of the Circuit Court of 

the Seventeenth Judicial Circuit, Broward County, Florida. 

Petitioner was the Appellant and respondent was the Appellee, in 

the District Court of Appeal, Fourth District. 

In the brief, the parties will be referred to as they appear 

before this Court. 

T h e  following symbol will be used: 

R = Record on Appeal 
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STATEMENT OF THE CASE AND FACTS 

This case arises under this Court's "conflict" jurisdiction. 

Jurisdiction was accepted by order of this Court filed February 

23, 1989. 

The opinion o f  the Fourth District Court of Appeal under 

review addressed three issues. The first issue involved Peti- 

tioner's attempt to cross examine a state witness on her pro- 

longed use of drugs. 

The witness was Sandra Day, the victim, who received knife 

wounds in a fiqht with Petitioner. Day testified that the fight 

occurred on the street shortly after Day received a visit from 

Mann Latimore, with whom Day said she had been "involved" at one 

time ( R  5 7 ,  6 6 ,  7 2 - 7 6 ) .  Latimore's wife testified for the 

defense that Latimore had previously had an affair with Peti- 

tioner, who had worked for him as a secretary, and that he was 

currently having an affair with Day (R 2 8 3 - 2 8 5 ) .  Day testified 

that her involvement with Latimore had cooled down before the 

incident (R 5 7 ) ,  while Petitioner testified on her own behalf 

that her affair with him had ended a year and a half before but 

that Day's had continued ( R  305- 306) .  

Day testified that both she and Petitioner had been at the 

Latimores' home earlier on the evening of the incident. Day went 

there to ask for some eyedrops, and Petitioner was there and said 

there weren't any (R 6 3- 6 4 ) .  Day turned around and walked out ( R  

6 5 ) .  
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Shortly after Day returned home, Latimore went over to her 

house and sat and talked for 30 to 4 5  minutes. During this 

period Petitioner called three or four times for Latimore. Day 

hung up and told Petitioner she couldn't speak to Latimore. Day 

told Latimore to leave ( R  66-69). 

After Latimore left, Day walked down to a nearby "drug 

corner" to look for her son (R 70). She found him and told him 

to go home (R 71). She met Petitioner on the street as she 

headed back home ( R  72). 

Day testified that Petitioner said something to her about 

Latimore and then pulled a knife (R 72). Day picked up a "strip" 

from a trash pile and knocked the knife out of Petitioner's hand 

(R 75). They started fist-fighting. They fought for about five 

minutes. Then Petitioner picked the knife up off the ground and 

cut Day on the hand and face (R 76). 

A s  Day left the scene, she told Petitioner not to be there 

when she came back. Petitioner told Day to stay out of her 

business (R 77). Day stated that she hit Petitioner one or two 

times with the "strip" before knocking the knife out of her hand 

( R  78). (At the scene the pol ice found a PVC pipe with blood on 

it ( R  199, 205).) 

The defense proffered its proposed cross examination of Day 

concerning her drug use. On the proffer, Day testified that she 

had been using druqs -- alcohol, heroin, and cocaine -- for 20 

years ( R  91-92). She had started snorting and injecting heroin 

ten years ago (R 92). She had been "clean" for an interval of 

several years (R 91). In 1985 and 1986 she had been using 
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c o c a i n e  u n t i l  s h e  w e n t  i n t o  a d r u g  program i n  J u n e ,  1 9 8 6  ( R  

9 0 - 9 1 ) .  I n  J a n u a r y  o f  1 9 8 6  s h e  h a d  g o t t e n  i n t o  a m e t h a d o n e  

p r o g r a m  f o r  h e r o i n  a d d i c t i o n  a n d  h a d  " d e t o x e d  o u t "  i n  J u n e  ( R  

9 4 ) .  

Day s t a t e d  t h a t  i n  J u n e  1986  s h e  was n o t  u s i n q  d r u g s  ( R  9 0 ) .  

(The  i n c i d e n t  i n  t h e  i n s t a n t  case o c c u r r e d  i n  November ( R  4 5 1 1 . )  

S h e  s t a r t e d  back  i n j e c t i n g  h e r o i n  i n  December ( R  9 4 ) .  She  s t a t e d  

t h a t  a t  t h e  t i m e  of h e r  t e s t i m o n y  s h e  was n o t  o n  a n y  d r u g s .  

However, a week e a r l i e r  s h e  had  t a k e n  b r o m o c r y p t i n e ,  a p r e s c r i b e d  

m e d i c a t i o n  f o r  h e r  c r a v i n g  f o r  h e r o i n  and c o c a i n e  (R 9 5 ) .  

On e x a m i n a t i o n  b y  t h e  s t a t e  o n  t h e  p r o f f e r ,  Day t e s t i f i e d  

t h a t  s h e  d i d  n o t  t a k e  any  d r u g s  be tween  J u n e  and t h e  t i m e  s h e  g o t  

c u t ,  a l t h o u g h  s h e  h a d  'la d r i n k . "  S h e  was a member of Hope 

W i t h o u t  Dope and went  t o  Narcot ics  Anonymous m e e t i n g s .  S h e  d i d  

n o t  f e e l  t h e  e f f e c t s  of n o t  t a k i n g  d r u g s  n o r  g o  t h r o u g h  w i t h-  

d r a w a l .  D u r i n g  November  s h e  h a d  n o  p r o b l e m s  w i t h  d r u g s  o r  

a l c o h o l  ( R  9 6 - 9 7 ) .  When s h e  went  i n t o  s u r g e r y  f o r  h e r  c u t s  n e a r  

t h e  end  of December,  t h e  d o c t o r  n o t i c e d  f r e s h  n e e d l e  m a r k s  from 

d r u g  u s e  ( R  97- 98) .  

T h e  d e f e n s e  a r g u e d  t o  t h e  t r i a l  c o u r t  t h a t  i t  s h o u l d  b e  

a l l o w e d  t o  a r g u e  t o  t h e  j u r y  t h a t  b a s e d  o n  D a y ' s  t e s t i m o n y  s h e  

was n o t  a c r e d i b l e  w i t n e s s  and t h a t  h e r  d r u g  u s e  would impair h e r  

a b i l i t y  t o  p e r c e i v e  a n d  remember. T h e  d e f e n s e  a r g u e d  t h a t  

b e c a u s e  Day h a d  b e e n  o n  a n d  o f f  d r u g s  s h e  w a s  n o t  c u r e d .  Day 

i n t e r j e c t e d ,  " Y o u ' r e  n e v e r  c u r e d "  ( R  99- 100) .  

. 
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T h e  t r i a l  c o u r t  e x c l u d e d  t h e  p r o f f e r e d  t e s t i m o n y  and r u l e d  

t h a t  t h e  d e f e n s e  c o u l d  q u e s t i o n  Day o n l y  a b o u t  d r u g  u s e  o n  t h e  

d a y s  p r e c e e d i n q  a n d  t h e  n i g h t  of t h e  i n c i d e n t .  The l a t e r  d r u g  

u s e  c o u l d  n o t  b e  b r o u g h t  o u t  u n l e s s  t h e r e  was some i n d i c a t i o n  

t h a t  Day d i d n ' t  know what s h e  was s a y i n g  i n  h e r  t e s t i m o n y  or  t h a t  

t h e  d r u g s  s h e  s a i d  s h e  had  t a k e n  a week b e f o r e  had some e f f e c t  on  

h e r  a b i l i t y  t o  remember ( R  101- 102) .  

I n  r u l i n g  on t h e  t r i a l  c o u r t ' s  e x c l u s i o n  of c r o s s  e x a m i n a -  

t i o n  o n  D a y ' s  d r u g  u s e ,  t h e  D i s t r i c t  C o u r t  o f  Appeal s t a t e d  t h a t  

e v i d e n c e  is  a d m i s s i b l e  f o r  impeachment t h a t  a w i t n e s s  t o o k  d r u g s  

e i t h e r  when t e s t i f y i n g  o r  a t  t h e  t i m e  of t h e  i n c i d e n t  i n v o l v e d ;  

however ,  t h e  c o u r t  r e f u s e d  t o  " e x t e n d , "  a s  i t  p u t  i t ,  t h i s  r u l e  

t o  p e r m i t  c ross  e x a m i n a t i o n  o f  t h e  v i c t i m  t o  show t h a t  h e r  d r u g  

u s e  a n d  t r e a t m e n t ,  w h i c h  o c c u r r e d  p r i o r  t o  t h e  t i m e  o f  t h e  

o f f e n s e ,  a d v e r s e l y  or d e t r i m e n t a l l y  a f f e c t e d  h e r  r e c o l l e c t i o n  of 

t h e  e v e n t s  i n  q u e s t i o n  ( p a g e  2 of o p i n i o n ,  i n  A p p e n d i x ) .  

T h e  s e c o n d  i s s u e  a d d r e s s e d  by t h e  D i s t r i c t  C o u r t  of Appeal 

c o n c e r n e d  t h e  d e f e n s e ' s  i m p e a c h m e n t  o f  a n o t h e r  s t a t e  w i t n e s s ,  

James J a c k s o n .  J a c k s o n  t e s t i f i e d  f o r  t h e  s t a t e  t h a t  h e  saw 

P e t i t i o n e r  i n  a b a r  i n  t h e  e v e n i n g  p r i o r  t o  t h e  i n c i d e n t .  

P e t i t i o n e r  came i n  and s a t  b e s i d e  him ( R  1 3 ) .  She was u p s e t  and 

c r y i n u  and s p o k e  a b o u t  L a t i m o r e  and Day. She  p u l l e d  a k n i f e  o u t  

of h e r  p o c k e t  and s a i d  s h e  was q o i n g  to h u r t  Day ( R  1 4- 1 6 ) .  She  

was d r i n k i n g  ( R  1 7 ,  20- 21) .  A f t e r  1 5  or 20 m i n u t e s  J a c k s o n  w e n t  

t o  t h e  r e s t  room, a n d  when h e  came b a c k  P e t i t i o n e r  was gone  ( R  

1 9 ) .  . 
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-. T h e  d e f e n s e  p r o f f e r e d  cross e x a m i n a t i o n  of J a c k s o n  c o n c e r n-  

i n g  h i s  b i a s  a g a i n s t  P e t i t i o n e r  a r i s i n g  from P e t i t i o n e r ' s  ro le  i n  

a n  i n c i d e n t  w h i c h  l e d  t o  t h e  d e a t h  of a f r i e n d  of J a c k s o n ' s .  

J a c k s o n  s t a t e d  t h a t  h e  b e l i e v e d  t h a t  i t  was P e t i t i o n e r ' s  f a u l t  

t h a t  h i s  f r i e n d  was s h o t  d e a d  by a n o t h e r  man ( R  23-24). D e f e n s e  

c o u n s e l  t h e n  r e q u e s t e d  t h e  t r i a l  c o u r t  t o  e x c l u d e  f u r t h e r  

t e s t i m o n y  t h a t  t h e  o t h e r  man had f i r e d  and h i t  J a c k s o n ' s  f r i e n d  

as  a b y s t a n d e r  when P e t i t i o n e r  p u l l e d  a k n i f e  on  t h e  o t h e r  man ( R  

24). T h e  d e f e n s e  a r g u e d  t h a t  e v i d e n c e  of P e t i t i o n e r ' s  p r i o r  u s e  

of a k n i f e  would be improper " W i l l i a m s  Ru le"  e v i d e n c e  ( R  29-33). 

T h e  c o u r t ,  h o w e v e r ,  r u l e d  t h a t  i f  t h e  d e f e n s e  b r o u g h t  i n  t h e  

c ross  e x a m i n a t i o n  o n  t h e  p r e v i o u s  i n c i d e n t ,  t h e n  i t  w o u l d  b e  

" o p e n i n g  t h e  d o o r "  t o  t h e  f u r t h e r  e v i d e n c e  t h a t  P e t i t i o n e r  u sed  a 

k n i f e  ( R  34). 

The d e f e n s e  t h e n  went  ahead  w i t h  i t s  proposed cross examina-  

t i o n  ( R  45-47), and on r e d i r e c t  t h e  p r o s e c u t i o n  b r o u g h t  f o r t h  t h e  

f a c t  t h a t  P e t i t i o n e r  c u t  w i t h  a k n i f e  t h e  man who d i d  t h e  

s h o o t i n g  ( R  48-50). 

T h e  D i s t r i c t  C o u r t  of Appeal s t a t e d  o n  t h i s  i s s u e  t h a t  

P e t i t i o n e r  had s u f f i c i e n t  w a r n i n g  t h a t  s h e  would " open  t h e  d o o r "  

i f  s h e  b r o u g h t  u p  t h e  p r i o r  i n c i d e n t .  T h e  c o u r t  s t a t e d  t h a t  

P e t i t i o n e r  c o u l d  n o t  i n i t i a t e  e r ror  and t h e n  s e e k  r e v e r s a l  b a s e d  

on  t h a t  error.  

T h e  r e m a i n i n g  i s s u e  i n  t h e  appeal t o  t h e  D i s t r i c t  C o u r t  of 

Appeal c o n c e r n e d  t e s t i m o n y  by  t w o  police of f icers  and a p h y s i c i a n  

a s  t o  t h e  d e t a i l s  and e x t e n t  of D a y ' s  i n j u r i e s .  P e t i t i o n e r  a r g u e d  



t h a t  a d m i s s i o n  of t h i s  e v i d e n c e  was e r ror  because s h e  was c h a r g e d  

w i t h  a q g r a v a t e d  b a t t e r y  c o m m i t t e d  w i t h  a d e a d l y  weapon r a t h e r  

t h a n  a q g r a v a t e d  b a t t e r v  causi-ng g r p a t  b o d i l y  harm ( R  2 3 8 ) .  

Over d e f e n s e  o b j e c t i o n ,  one o f f i c e r  was a l l o w e d  t o  t e s t i f y  

t h a t  Day h a d  a c u t  and much b lood  o n  t h e  r i g h t  s i d e  o f  h e r  f a c e ,  

a n d  t h a t  o n e  o f  h e r  h a n d s  was b l e e d i n g  ( R  1 9 3 ) .  The  s e c o n d  

o f f i c e r  was a l lowed  t o  t e s t i f y  t h a t  t h e  head  l a c e r a t i o n  was v e r y  

d e e p  and b l e e d i n g  p r o f u s e l y .  I t  was a j a g g e d  c u t  which went f rom 

t h e  temple t o  t h e  j a w  a n d  i t  was so  d e e p  t h a t  i t  c o m p l e t e l y  

p e n e t r a t e d  t h e  cheek .  You c o u l d  see r i g h t  t h r o u g h  i t ,  he  s a i d  ( R  

2 4 3 ) .  The  p h y s i c i a n  t e s t i f i e d  t h a t  t h e  c u t  was down t o  t h e  bone 

and an i n c h  wide.  The c u t  a c t u a l l y  went i n t o  t h e  mouth and m i g h t  

h a v e  b e e n  s t o p p e d  by  t h e  t e e t h  ( R  2 6 2 ) .  A p p r o x i m a t e l y  1 0 0  

s t i t c h e s  were t a k e n  i n  D a y ' s  f a c e  ( R  2 6 8 ) .  I n  a d d i t i o n ,  a c u t  on 

h e r  thumb e x t e n d e d  down t o  a n e r v e  a n d  r e q u i r e d  s u r g e r y  ( R  

266- 267).  

The  D i s t r i c t  C o u r t  o f  A p p e a l  h e l d  t h a t ,  w h i l e  a d m i t t i n g  

t e s t i m o n y  r e g a r d i n g  t h e  n a t u r e  and e x t e n t  o f  t h e  i n j u r i e s  m i g h t  

h a v e  b e e n  e r r o r ,  i t  was n o n e t h e l e s s  h a r m l e s s  a n d  c o u l d  n o t  be  

s a i d  t o  have  a f f e c t e d  t h e  v e r d i c t .  

The  r e m a i n i n g  s t a t e  w i t n e s s  a t  t h e  t r i a l  was a n e i g h b o r  of 

Day ' s  who t e s t i f i e d  t h a t  s h e  was a t  D a y ' s  house  t h a t  e v e n i n g  w i t h  

Day a n d  La t imore  when Day r e c e i v e d  t h r e e  o r  f o u r  phone c a l l s .  

Day t o l d  Latimore t o  l e a v e  a f t e r  t h e  c a l l s  and he  d i d  so .  A f t e r  

t h e  n e i g h b o r  l e f t ,  Day went down t h e  s t r e e t  and t h e  n e i g h b o r  saw 

a s c u f f l e  ( R  170- 174) .  
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P e t i t i o n e r  t e s t i f i e d  t h a t  s h e  d i d  n o t  have  a k n i f e  when s h e  

went i n t o  t h e  b a r  b e f o r e  t h e  i n c i d e n t ;  a b a r t e n d e r  l e n t  h e r  o n e  

t o  c u t  up some r i b s  and c h i c k e n  s h e  had b r o u g h t  w i t h  h e r ,  b u t  s h e  

gave  it back  and d i d n ' t  have  it when s h e  l e f t  ( R  310- 312) .  

A f t e r  P e t i t i o n e r  l e f t  t h e  b a r ,  s h e  w a i t e d  o n  a corner f o r  

h e r  f a t h e r  t o  p i c k  h e r  up .  P e t i t i o n e r  saw Day a p p r o a c h  f r o m  a 

" c r a c k  h o u s e "  a c r o s s  t h e  S t r e e t  ( R  3 1 7 ) .  Day a p p r o a c h e d  a n d  

s t a r t e d  s w i n g i n g ,  s a y i n g  s h e  w a n t e d  t o  " f u c k  m e  u p . "  A k n i f e  

a p p e a r e d  i n  D a y ' s  hand  ( R  3 1 3- 3 1 4 ) .  Day c u t  P e t i t i o n e r  on t h e  

arm and c h e s t  ( R  3 1 5 ) .  P e t i t i o n e r  h i t  Day a n d  Day d r o p p e d  t h e  

k n i f e .  A s  t h e y  f o u g h t ,  P e t i t i o n e r  p i c k e d  u p  t h e  k n i f e  and Day 

p i c k e d  u p  a w h i t e  s t i c k .  Day swung t h e  s t i c k  a n d  P e t i t i o n e r  

swung back w i t h  t h e  k n i f e  ( R  319- 321) .  

I n  c l o s i n g  a rgument ,  t h e  d e f e n s e  a r g u e d ,  among o t h e r  t h i n g s ,  

s e l f  d e f e n s e ,  and r e f e r r e d  t o  t h e  c o n f l i c t  on t h i s  i ssue  be tween  

t h e  t e s t i m o n y  o f  Day and t h e  t e s t i m o n y  o f  P e t i t i o n e r  ( R  410- 412) .  

The j u r y  w a s  i n s t r u c t e d  o n  s e l f  d e f e n s e  ( R  431- 432) .  
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-. 
SUMMARY OF ARGUMENT 

I. 

T h e  d e f e n s e  was n o t  a l l o w e d  a t  t r i a l  t o  cross examine  t h e  

v i c t i m  o n  h e r  l o n g  term d r u g  a b u s e  a n d  a d d i c t i o n  b e c a u s e  s h e  

c la imed t h a t  s h e  was n o t  on  d r u g s  a t  t h e  t i m e  of t h e  i n c i d e n t  o r  

of h e r  t e s t i m o n y .  The  d e c i s i o n  of t h e  D i s t r i c t  C o u r t  of Appeal 

a f f i r m i n g  t h i s  r u l i n g  was i n c o r r e c t  b e c a u s e  e v e n  t h o u g h  t h e  

v i c t i m  was n o t  o n  d r u g s  a t  t h o s e  m o m e n t s ,  s h e  was n o n e t h e l e s s  

s t i l l  a n  a d d i c t  a t  t h o s e  m o m e n t s .  Her a d d i c t i o n  w a s  t h e r e f o r e  

r e l e v a n t  t o  h e r  c a p a c i t i e s  t o  o b s e r v e ,  t o  remember, a n d  t o  

r e c o u n t  h e r  o b s e r v a t i o n s  t r u t h f u l l y .  T h i s  is  t h e  p o s i t i o n  t a k e n  

by t h e  F i r s t  D i s t r i c t  C o u r t  of Appeal and by t h e  I l l i n o i s  Supreme 

C o u r t .  

11. 

T h e  d e f e n s e  s h o u l d  h a v e  b e e n  a l lowed a t  t r i a l  t o  c ross  

examine  a s t a t e  w i t n e s s  on h i s  b i a s  a g a i n s t  P e t i t i o n e r  f o r  h e r  

r o l e  i n  t h e  d e a t h  of h i s  f r i e n d  w i t h o u t  t h e  s t a t e  b r i n g i n g  o u t  on 

red i rec t  t h a t  P e t i t i o n e r  m i g h t  have  p rovoked  a n o t h e r  man t o  b e g i n  

s h o o t i n g  a n d  h i t  t h e  f r i e n d  when P e t i t i o n e r  p u l l e d  a k n i f e .  The 

D i s t r i c t  C o u r t  of Appeal r u l e d  t h a t  t h e  d e f e n s e ' s  c ross  " o p e n e d  

t h e  door ' '  t o  t h e  r e d i r e c t ,  and i t  t h e r e f o r e  r e f u s e d  t o  r e v i e w  t h e  

i s s u e  on t h e  m e r i t s .  H o w e v e r ,  t h e  law i n  F l o r i d a  a t  t h e  t i m e  

r e q u i r e d  t h e  d e f e n s e  t o  proceed w i t h  i t s  cross  i n  o r d e r  t o  
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p r e s e r v e  t h e  p o i n t  €or  a p p e a l .  T h i s  C o u r t  m u s t  p r o c e e d  t o  t h e  

merits and h o l d  t h a t  t h e  p r i o r  u s e  o f  a k n i f e  was i m p r o p e r  u n d e r  

t h e  " W i l l i a m s  R u l e . "  

111. 

T h e  D i s t r i c t  C o u r t  of Appeal h e l d  harmless t h e  a d m i s s i o n  of 

e v i d e n c e  o f  t h e  v i c t i m ' s  s e v e r e  k n i f e  wounds ,  e v e n  t h o u g h  i t  

acknowledged t h e  a d m i s s i o n  t o  be e r r o n e o u s  b e c a u s e  t h e  c h a r g e  was 

a g g r a v a t e d  b a t t e r y  w i t h  a d e a d l y  weapon r a t h e r  t h a n  a g g r a v a t e d  

b a t t e r y  c a u s i n g  g r e a t  b o d i l y  harm. T h i s  C o u r t  m u s t  o v e r t u r n  t h e  

h o l d i n g  of h a r m l e s s n e s s  b e c a u s e  t h e  s e v e r i t y  of t h e  wounds c o u l d  

have  i n s p i r e d  s u f f i c i e n t  j u r y  sympathy t o  t i p  t h e  o t h e r w i s e  close 

balance on t h e  q u e s t i o n  of who was t h e  a g g r e s s o r  i n  t h e  f i g h t  

between P e t i t i o n e r  and t h e  v i c t i m .  

- 10 - 
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-. ARGUMENT 

POINT I 

THE FOURTH DISTRICT COURT OF APPEAL INCORRECTLY 
AFFIRMED THE TRIAL COURT'S RULING EXCLUDING 
PROPOSED DEFENSE CROSS EXAMINATION OF THE 
VICTIM ON HER HABITUAL DRUG USE AND ADDICTION. 

The victim of the aggravated battery charged in this case, 

Sandra Day, had been an habitual drug user and addict for 20 

years. On proffered cross examination by the defense, Day 

admitted that she had been using drugs -- alcohol, heroin, and 
cocaine -- since age 15, with a few intervals for treatment and 

detoxification (R 91-94). The defense was not permitted by the 

trial court, however, to present to the jury this evidence of 

Day's prolonqed drug use and addiction (R 101-102). The District 

Court of Appeal affirmed this ruling, stating that evidence of 

drug use was admissible only if it occurred at the time of the 

incident or at the time the drug user testified (page 2 of 

opinion, in Appendix). 

Exclusion of the proffered testimony was a denial of 

Petitioner's absolute right to a fair and full cross examination 

of the witness. COCO v. State, 62 So.2d 892, 894 (Fla. 1953). 

Wide latitude is given in the cross examination of a witness to 

ascertain his opportunities for observation, his attention, his 

interest, and his truthfulness. Killingsworth v. State, 105 So. 

8 3 4  (Fla. 1925). This Court recognized early that drug use may 

have an adverse effect on a witness' ability to observe an event 

and testify about it. Tn Eldridge v. State, 27 Fla. 162, 9 So. 
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4 4 8  ( 1 8 9 1 )  a n d  i n  N e l s o n  v .  S t a t e ,  1 2 8  So. 1 ( F l a .  1 9 3 0 ) ,  t h i s  

C o u r t  s t a t e d  t h a t  o p i u m  u s e  i s  a d m i s s i b l e  i f  t h e  w i t n e s s  was 

unde r  t h e  i n f l u e n c e  e i t h e r  a t  t h e  t ime o f  t h e  t r i a l  o r  a t  t h e  

t j . m e  of t h e  e v e n t  a b o u t  which  t h e  w i t n e s s  t e s t i f i e s .  - E l d r i d q e ,  - 9 

So. a t  4 5 3 ;  N e l s o n ,  1 2 8  So. a t  3.  ( I n  f a c t ,  t h e  d r u g  a t  i s s u e  i n  

E l d r i d q e  was morph ine ;  i n  N e l s o n ,  it was c o c a i n e . )  

E l d r i d g e  a n d  N e l s o n ,  h o w e v e r ,  d e a l t  w i t h  d i s c r e t e  or  

o c c a s i o n a l  i n s t a n c e s  of d r u g  u s e ,  r a t h e r  t h a n  t h e  h a b i t u a l  u s e  

and a d d i c t i o n  i n v o l v e d  i n  t h e  i n s t a n t  case. S i n c e  i n  n e i t h e r  of 

t h o s e  t w o  cases d i d  t h e  d i s c r e t e  or o c c a s i o n a l  d r u g  u s e  occur a t  

t h e  t i m e  of t h e  w i t n e s s '  o b s e r v a t i o n  o r  t e s t i m o n y ,  i n  e a c h  case  

i t  was  e x c 1 u d e d . l  I n  t h e  i n s t a n t  c a s e ,  t h o u g h ,  S a n d r a  D a y ' s  

u s e  of d r u g s  spanned  most o f  h e r  l i f e .  I n  f a c t ,  i t  appears  t h a t  

s h e  was a n  d r u g s  for  more of h e r  l i f e  t h a n  s h e  was off  them,  and 

t h a t  d u r i n g  much o f  t h e  t i m e  when s h e  was o f f  t h e m  s h e  w a s  

u n d e r g o i n g  t r e a t m e n t  f o r  a d d i c t i o n .  

The times o f  t h e  i n c i d e n t  and of D a y ' s  t e s t i m o n y  were m e r e l y  

t w o  b r i e f  p e r i o d s  when s h e  c l a i m e d  t o  b e  o f f  d r u g s .  I n  J u n e  of 

1986 ,  f o u r  or  f i v e  months  b e f o r e  t h e  i n c i d e n t ,  s h e  h a d  c o m p l e t e d  

o n e  p r o g r a m  f o r  h e r o i n  a d d i c t i o n  a n d  gone  i n t o  a n o t h e r  one  f o r  

I n  E l d r i d g e ,  t h e  w i t n e s s  d e n i e d  u s i n g  morphine  h a b i t u a l l y ;  
o n e  r e b u t t a l  w i t n e s s  t e s t i f i e d  t h a t  s h e  had  s e e n  him u s e  it  
t o  excess  d u r i n g  a p e r i o d  of o n e  m o n t h ,  a n o t h e r  h a d  n o  
k n o w l e d g e  o t h e r  t h a n  t h a t  h e  had h e l p e d  t h e  w i t n e s s  p a y  f o r  
morph ine ,  and a t h i r d  knew t h e  w i t n e s s  o n l y  s l i g h t l y  b u t  s a i d  
t h e r e  was s o m e t h i n g  p e c u l i a r  a b o u t  h i m  t h a t  c o u l d  n o t  h e  
a t t r i b u t e d  t o  a n y t h i n g  b u t  m o r p h i n e .  9 So.  a t  4 5 3 .  I n  
N e l s o n ,  t h e  o n l y  e v i d e n c e  o f  d r u g s  r e c i t e d  i n  t h e  o p i n i o n  was 
t h a t  t h e  d e f e n d a n t  s a i d  t h a t  t h e  w i t n e s s  was d r u n k  and t h a t  
t h e  l i q u o r  was " d o p e d  o r  s o m e t h i n g , "  a n d  t h a t  t h e  w i t n e s s  
took  some c o c a i n e  t h e  d a y  b e f o r e  t h e  crime and o f f e r e d  some 
t o  t h e  d e f e n d a n t .  128  So. a t  3 .  
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cocaine ( R  90-94). She was free of drugs only until a few weeks 

after the incident; she acknowledged that she had started again, 

but she then claimed that she had stopped again before trial. 

However, she was taking medication for her craving for heroin and 

cocaine until a week before trial, and she was a member of Hope 

Without Dope and going to Narcotics Anonymous meetings at the 

time of the incident (R 95-97). Day acknowledged, "You're never 

cured" ( R  99-100). 

Thus, the instant case is substantially different from 

Eldridge and -- Nelson. Sandra Day's brief periods without drugs -- 

coincidentally corresponding to the time of the incident and the 

time of trial -- do not bely her continuing condition of addic- 

tion. Even thouuh Day may not have used drugs on a specific 

date, nonetheless she continued to be an acknowledged addict. 

Even if she did not use drugs on the specific days of the 

incident and of trial, she was on those dates an addict. 

Therefore, her continued pattern of drug use and addiction was a 

proper subject for cross examination. In effect, evidence of 

drug use on other dates still went to establish addiction on the 

dates of the incident and of trial. 

The relevancy of drug use on other dates to show addiction 

on the dates of the incident and of trial is established by the 

line of cases from the First District Court of Appeal which is 

the basis for this Court's "conflict" jurisdiction in this case: 

Morrell v. State, 355 So.2d 8 3 6  (Fla. 1st DCA 1976): Cruz v. 

State, 437 So.2d 692 (Fla. 1st DCA 1983): Duncan v. State, 450 
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So.2d 242 (Fla. 1st DCA 1984). This line of cases is complemen- 

tary and not contradictory to this Court's decisions in Eldridge 

and Nelson, and should be upheld. 

Morrell, the lead case, like the instant case, dealt 

specifi.cally with ongoing addiction, drug use, and treatment. The 

excluded defense cross examination was that the witness was 

addicted to narcotics and undergoing methadone treatment. It was 

the fact of addiction itself which the First District held to be 

a proper subject for cross examination. 335 So.2d at 838.2 

Morrell is entirely in keeping with Eldridge and Nelson because, 

although it acknowledged that the defense did not conclusively 

proffer proof that the witness was under the influence of drugs 

when the event occurred or when she was on the stand, its 

conclusion was that her - addiction was relevant for the purpose of 

impeachinq her credibility. - Id. 

Other jurisdictions as well are in line with Petitioner's 

position here.3 The Illinois Supreme Court takes the view that 

Cruz, on the other hand, need not have gone so far as to rely 
on Morrell, since the trial court there had excluded cross 
examination not only of drus use before the incident but also 
during the offense.A 437 So':2d at 694. Plainly, Eldridge and 
Nelson were themselves sufficient authority for reversal. 

The annotation at 65 ALR.3d 705, "Use Of Drugs As Affecting 
Competency Or Credibility Of Witness," points out that there 
is more than one view on the subject. The annotation does 
state as a general principle, though, that the vast majority 
o f  courts recognize that drug use may affect a witness' 
credibility. Id. at 712. Listed on page 728 o f  the annota- 
tion are decisFons from several jurisdictions holding or 
recognizing that evidence of drug use by a witness is 
admissible for the purpose of impeaching credibility by 
showing a lack of veracity or tendency toward untruthfulness 
resulting from the use of drugs. In the discussion following 
the list there figure prominantly cases involving habitual 
use or addiction. 
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the question of whether a wj-tness is a narcotics addict is an 

important consideration in passing upon his credibility and that 

the testimony of a narcotics addict is subject to suspicion. 

People v. Lewis, 185 N.E.2d 168, 169 (Ill. 1962); People v. 

Strother, - 290 N.E.2d 201 ,  204 (Ill. 1972); People v. Crump, 125 

N.E.2d 615, 620 (Ill. 1955). The court. has further stated that 

an addict's credibility is affected not only when he is shown to 

be under the influence of narcotics at the time of the occurrence 

or at the time of trial; "The effect of addiction on the ability 

to observe, accurately reflect and retain what was observed, and 

the general power and inclination towards truthfulness, all bring 

into focus the concern over the credibility of the addict's 

testimony." People v. Galloway, 319 N.E.2d 498, 501 (Ill. 1974). 

See also People v. Bazemore, 182 N.E.2d 649, 650 (Ill. 1962). As 

a result, the defense must be allowed to cross examine as to the 

witness' drug addiction €or the purpose of impeaching his 

credibili.ty. People v. Crump, supra, at 621. 

Thus, the Illinois Supreme Court and the lower Illinois 

appellate courts have found reversible error in denial of cross 

examination on addiction even where the witness, like Sandra Day 

in the instant case, claims not to have used drugs at the time 

of the incident or at the time of trial. See People v. Lewis, 

supra (no use from a month before the incident to trial); People 

v. Strother, supra (no use claimed for ten years, but record 

showed use up to 16 or 17 days prior to trial); People v. Perez, 

235 N.E.2d 335 (Ill. App. 1st Dist. 1968) (no use from two months 
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. 
before the incident to trial; witness "kicking the habit"). In 

People v. DiMaso, 426 N.E.2d 972 (Ill. App. 1st Dist. 19811, it 

was held that evidence of the witness' treatment for addiction 

two months prior to the incident should have been admitted. - Id. 

at 975. (Here, Sandra Day ended one treatment program and 

entered another four or five months before the incident.) 

In the instant case, a prime issue was Sandra Day's credi- 

bility relevant to Petitioner's. Both Day and Petitioner 

testified that their fight was a mutual combat; they differed 

only as to who was the aggressor with the knife ( R  72-78, 

313-321). Petitioner asserted the defense of self defense (R 

410-412), and there were no other direct witnesses to the fight 

besides her and Day. Denial. of full cross examination for 

impeachment of Day's credibility was therefore highly prejudicial 

to the defense. 

The denial was a denial of Petitioner's rights to due 

process and confrontation of witnesses under the Florida and 

United States Constitutions. This Court should quash the 

decision of the Fourth District Court of Appeal and remand with 

instructions to reverse for  a new trial. 

L 
- 16 - 



ARGUMENT 

POINT I1 

THE FOURTH D I S T R I C T  COURT O F  A P P E A L  I N C O R-  
RECTLY A F F I R M E D  T H E  T R I A L  COURT'S RULING THAT 
DEFENSE CROSS EXAMINATION OF A STATE WITNESS ON 
HIS  B I A S  A G A I N S T  P E T I T I O N E R  WOULD " O P E N  THE 
DOOR"  FOR THE STATE TO B R I N G  OUT I M P R O P E R  
"WILLIAMS RULE" EVIDENCE ON REDIRECT. 

A .  

L i k e  t h e  i s s u e  i n  P o i n t  I o f  t h i s  b r i e f ,  t h e  i s s u e  i n  t h i s  

p o i n t  was r a i s e d  b y  P e t i t i o n e r  i n  h e r  j u r i s d i c t i o n a l  b r i e f  i n  

t h i s  C o u r t  a s  o n e  a r i s i n g  u n d e r  t h i s  C o u r t ' s  " c o n f l i c t "  j u r i s d i c -  

t i o n .  The c o n f l i c t  is w i t h  S t a t e  v. Wil.son, 509  So.2d 1 2 8 1  ( F l a .  

3d DCA 1987), w h i c h  h e l d  t h a t  a r u l i n g  on a d e f e n s e  m o t i o n  i n  

l i m i n e  r e g a r d i n g  t h e  permissible  scope of t h e  s t a t e ' s  impeachment 

of  a d e f e n s e  c h a r a c t e r  w i t n e s s  was n o t  r e v i e w a b l e  where a t  t r i a l  

a f t e r  t h e  r u l i n g  t h e  d e f e n s e  d e c i d e d  n o t  t o  c a l l  t h e  w i t n e s s .  

I n  t h e  i n s t a n t  c a s e ,  t h e  s i t u a t i o n  was t h e  opposite:  A f t e r  

r e c e i v i n g  a n  a d v e r s e  r u l i n g  on a mo t ion  t o  l i m i t  s t a t e  r e d i r e c t  

e x a m i n a t i o n  i f  t h e  d e f e n s e  b r o u g h t  o u t  a c e r t a i n  ma t t e r  f o r  

impeachment on cross, t h e  d e f e n s e  n o n e t h e l e s s  went  ahead  w i t h  i t s  

c ross  a n d  s u f f e r e d  t h e  c o n s e q u e n c e  of t h e  s t a t e ' s  r e d i r e c t .  

P l a i n l y ,  u n d e r  W i l s o n ,  s u p r a ,  t h e  d e f e n s e  took t h e  proper c o u r s e  

t o  p r e s e r v e  t h e  t r i a l  c o u r t ' s  r u l i n g  f o r  a p p e l l a t e  r e v i e w .  

However, t h e  F o u r t h  Dis t r ic t  C o u r t  of Appeal h e l d  t h a t  P e t i t i o n e r  

c o u l d  n o t  s eek  r e v e r s a l  based o n  t h e  error  b e c a u s e  t h e  d e f e n s e  
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h a d  i n i t i a t e d  t h e  e r r o r .  L i k e  t h e  t r i a l  c o u r t ,  t h e  D i s t r i c t  

C o u r t  of  Appeal  s t a t e d  t h a t  P e t i t i o n e r  h a d  " o p e n e d  t h e  door"  

(page 3 of o p i n i o n ,  i n  A p p e n d i x ) .  

E v e n  i f  t h i s  C o u r t  s h o u l d  ag r ee  w i t h  t h e  p o s i t i o n  of t h e  

F o u r t h  D i s t r i c t  C o u r t  of Appeal i n  t h e  i n s t a n t  c a se ,  i t  m u s t  

r e c o g n i z e  t h a t  t h i s  w i l l  b e  a change  i n  t h e  law of F l o r i d a ,  which  

p r io r  t o  t h e  p u b l i c a t i o n  of t h e  o p i n i o n  u n d e r  r e v i e w  he re  was 

r e p r e s e n t e d  by t h e  c o n t r a r y  d e c i s i o n  i n  Wi l son .  I _ ~  T h i s  b e i n g  t h e  

ca se ,  P e t i t i o n e r ,  who d i d  t h e  r i g h t  t h i n g  u n d e r  W i l s o n  a t  t h e  

t ime of h e r  t r i a l ,  s h o u l d  be h e l d  t o  h a v e  p r o p e r l y  p r e s e r v e d  h e r  

p o i n t  fo r  appeal.  

I n  a n y  e v e n t ,  h o w e v e r ,  t h e  c o n f l i c t  be tween  Wi l son  and t h e  

i n s t a n t  case  s h o u l d  b e  r e s o l v e d  b y  t h i s  C o u r t .  A s  t h e  l a w  now 

s t a n d s  w i t h  t h e  two c o n t r a d i c t o r y  d e c i s i o n s ,  t h e  d e f e n s e  ( o r  a n y  

p a r t y  t o  a n y  l i t i q a t i . o n ,  c r i m i n a l  o r  c i v i l )  f a c e s  a "Ca t ch  2 2 "  

when t r y i n g  t o  d e c i d e  how t o  react t o  an  a d v e r s e  r u l i n g  a t  t r i a l  

and s t i l l  p r e s e r v e  t h e  r u l i n g  f o r  appeal .  

The n e c e s s a r y  p o i n t  of d e p a r t u r e  i s  t h e  p r o p o s i t i o n  t h a t  

a p p e l l a t e  r e v i e w  is a v a i l a b l e  €or matters p r e s e n t e d  t o  t h e  t r i a l  

court  and r u l e d  upon by t h e  t r i a l  c o u r t .  S e c t i o n  9 0 . 1 0 4 ( l ) ( a ) ,  

F l o r i d a  S t a t u t e s  ( 1 9 8 7 ) ,  p r o v i d e s  t h a t  e ror  may be p r e d i c a t e d  on  

a r u l i n g ,  s u c h  a s  t h a t  i n  t h e  i n s t a n t  case, a d m i t t i n g  e v i d e n c e  

where  a t i m e l y  o b j e c t i o n  appears  o n  t h e  r e c o r d .  A " c a n t e m p o r -  

a n e o u s  o b j e c t i o n "  is t h e  p r e d i c a t e  f o r  appeal of a t r i a l  r u l i n g .  

S i m p s o n  v .  S t a t e ,  4 1 8  So.2d 984 ( F l a .  1 9 8 2 ) .  Any f u r t h e r  m o t i o n  

a f t e r  t h e  t r i a l  c o u r t  h a s  a l r e a d y  o v e r r u l e d  a c o n t e m p o r a n e o u s  

o b j e c t i o n  would b e  f u t i l e  and is n o t  r e q u i r e d  f o r  p r e s e r v a t i o n .  
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- I d .  a t  986. T h a t  b e i n q  t h e  case, once  a n  a d v e r s e  r u l i n g  h a s  been  

made, f u r t h e r  a c t i o n s  by  t h e  o f f e n d e d  p a r t y  s h o u l d  h a v e  n o  

r e t r o a c t i v e  e f fec t  o n  t h e  p r i o r  r u l i n g  ( e x c e p t ,  of course ,  w h e r e  

s u b s e q u e n t  e v e n t s  a t  t r i a l  r e n d e r  t h e  r u l i n g  h a r m l e s s ,  which is 

a n  i n d e p e n d e n t  i n q u i r y  a n d  w h i c h  c a n  o n l y  be r e a c h e d  a f t e r  

r e s o l u t i o n  of t h e  i n i t i a l -  q u e s t i o n  o f  p r e s e r v a t i o n ) .  

I t  s h o u l d  be l e f t  up t o  t h e  p a r t y  a g g r i e v e d  by  a n  a d v e r s e  

t r i a l  r u l i n g  how t o  bes t  c u t  i t s  losses t h r o u g h  s u b s e q u e n t  t r i a l  

s t r a t e g y .  W h e t h e r  t h e  d e f e n s e  i n  -- Wilson  or i n  t h e  i n s t a n t  case 

p r e s e n t e d  o x  d i d  n o t  p r e s e n t  i t s  w i t n e s s  o r  i t s  impeachment does 

n o t  change  t h e  f a c t  t h a t  t h i s  was done i n  r e s p o n s e  t o  a n  a d v e r s e  

r u l i n g  w h i c h  may h a v e  b e e n  l e g a l l y  i n c o r r e c t .  T h e r e f o r e ,  t h e  

s u b s e q u e n t  course chosen  by t h e  d e f e n s e  s h o u l d  have  n o  e f f e c t  o n  

t h e  i n i t i a l  q u e s t i o n  of a p p e a l a b i l i t y  o f  t h e  r u l i n g .  I t  s h o u l d  

be t h e  o f f e n d e d  p a r t y ' s  o p t i o n  w h e t h e r  t o  proceed w i t h  i t s  

p l a n n e d  course  of a c t i o n  a n d  " o p e n  t h e  d o o r "  t o  t h e  a d v e r s e  

c o n s e q u e n c e s  ( l i k e  P e t i t i o n e r  i n  t h e  i n s t a n t  c a s e ) ,  o r ,  b y  

abandoning  i t s  p l a n  ( l i k e  t h e  d e f e n d a n t  i n  W i l s o n ) ,  t o  a v o i d  what 

i t  deems  t o  be d e v a s t a t i n g  c o n s e q u e n c e s  r e s u l t i n g  from t h e  

a d v e r s e  r u l i n g .  I n  e i t h e r  c a s e ,  t h e  ma t t e r  h a s  a l r e a d y  b e e n  

p r e s e n t e d  t o  t h e  t r i a l  cour t  and a contemporaneous  o b j e c t i o n  h a s  

been r e g i s t e r e d .  

A l l o w i n g  t h e  a g g r i e v e d  p a r t y  t h e  o p t i o n  o f  how b e s t  t o  c u t  

i t s  losses a f t e r  an  a d v e r s e  r u l i n g  would  be most a d v a n t a g e o u s  a s  

a ma t t e r  of a p p e l l a t e  p r o c e d u r e  a n d  j u d i c i a l  economy. W i t h o u t  

t h e  o p t i o n ,  t h e  p a r t y  migh t  f i n d  i t s e l f  i n  a p o s i t i o n  of h a v i n g  

t o  t a k e  a c o u r s e  less l i k e l y  t o  r e s u l t  i n  a f a v o r a b l e  v e r d i c t  i n  
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o r d e r  t o  p r e s e r v e  a n  i m p o r t a n t  l e g a l  i s s u e  f o r  appeal.  I n  t h i s  

way, more u n f a v o r a b l e  v e r d i c t s  m i g h t  r e s u l t  and t h e r e f o r e  l e a d  t o  

more a p p e a l s  w h i c h  o t h e r w i s e  w o u l d  n o t  h a v e  b e e n  n e c e s s a r y .  

Thus ,  a r i g i d  r u l e  r e q u i r i n g  o n e  c o u r s e  of a c t i o n  o r  t h e  o t h e r  

( a n d  e x a l t i n g  fo rm o v e r  s u b s t a n c e  b e c a u s e  n e i t h e r  c o u r s e  a f f e c t s  

t h e  i n i t i a l  t r i a l  r u l i n g )  m i g h t  w e l l  b a c k f i r e .  

B. 

W h e t h e r  t h i s  C o u r t  a d o p t s  t h e  p o s i t i o n  g i v i n g  t h e  o p t i o n  t o  

t h e  a g g r i e v e d  p a r t y ,  or c o n c l u d e s  t h a t  o n l y  o n e  c o u r s e  m u s t  b e  

o p e n  b u t  t h a t  P e t i t i o n e r ' s  c h o i c e  a t  h e r  t r i a l  w a s  correct  u n d e r  

t h e n  e x i s t i n g  l a w  as s t a t ed  in Wilson, t h i s  C o u r t  mus t  proceed t o  

r e v i e w  t h e  m e r i t s  of t h e  i s s u e ,  which  t h e  F o u r t h  Dis t r ic t  C o u r t  

of Appeal d i d  n o t  do .  

The s p e c i f i c  mat ter  a t  i s s u e  was P e t i t i o n e r ' s  impeachment o f  

James J a c k s o n ,  a s t a t e  w i t n e s s  who t e s t i f i e d  t h a t  P e t i t i o n e r  made 

t h r e a t s  a g a i n s t  t h e  v i c t i m  a n d  showed  a k n i f e  i n  a bar  a s h o r t  

t i m e  b e fo re  t h e  i n c i d e n t  ( R  1 3 - 1 9 ) .  T h e  d e f e n s e ' s  p r o f f e r e d  

c ross  e x a m i n a t i o n  of J a c k s o n  c o n c e r n e d  h i s  b i a s  a g a i n s t  P e t i -  

t i o n e r  a r i s i n g  from P e t i t i o n e r ' s  role i n  t h e  d e a t h  of a f r i e n d  of 

J a c k s o n ' s .  J a c k s o n  s t a t e d  t h a t  h e  b e l i e v e d  t h a t  it  was P e t i -  

t i o n e r ' s  f a u l t  t h a t  h i s  f r i e n d  was s h o t  by a n o t h e r  man ( R  23- 24) .  

What  t h e  d e f e n s e  s o u g h t  t o  e x c l u d e ,  and t h a t  t o  which t h e  t r i a l  

and appe l l a te  c o u r t s  c o n c l u d e d  t h e  "doo r "  had  been  " o p e n e d ,  'I was 

t h a t  t h e  man who s h o t  J a c k s o n ' s  f r i e n d  was s h o o t i n g  a f t e r  

P e t i t i o n e r  h a d  p u l l e d  a k n i f e  o n  h i m  ( R  2 4 ) .  A f t e r  t h e  t r i a l  
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c o u r t ' s  a d v e r s e  r u l i n g ,  b o t h  t h e  a d m i s s i o n  o f  b i a s  and t h e  f ac t  

of t h e  k n i f e  were b r o u q h t  o u t  i n  t h e  d e f e n s e ' s  c ross  a n d  t h e  

p r o s e c u t i o n ' s  r e d i r e c t  before t h e  j u r y  ( R  45- 50) .  

The f a c t  of t h e  k n i f e ,  which  t h e  d e f e n s e  s o u g h t  t o  e x c l u d e ,  

was improper " W i l l i a m s  R u l e "  e v i d e n c e ,  as  c o n t e n d e d  a t  t r i a l  ( R  

2 9 - 3 3 ) .  S e e  W i l l i a m s  v .  S t a t e ,  1 1 0  S o . 2 d  6 5 4  ( F l a .  1 9 5 9 )  and 

S e c t i o n  9 0 . 4 0 4 ( 2 ) ( a ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 7 ) .  I t  was e s p e c i a l l y  

p r e j u d i c i a l  b e c a u s e  t h e  i n s t a n t  c a s e  p r o c e e d e d  f rom an  i d e n t i c a l  

a c c u s a t i o n :  t h a t  P e t i t i o n e r  a t t a c k e d  a n d  c u t  t h e  v i c t i m  w i t h  a 

k n i f e .  Co l l a t e r a l  crime e v i d e n c e  c a n n o t  b e  a l l o w e d  t o  i n f l u e n c e  

t h e  j u r y  t o  b e l i e v e  t h a t  b e c a u s e  t h e  d e f e n d a n t  c o m m i t t e d  o t h e r  

c r imes,  h e  p r o b a b l y  commit ted  t h e  crj.me c h a r q e d .  C r a i g  v .  S t a t e ,  

5 1 0  So.2d 8 5 7 ,  8 6 3  ( F l a .  1 9 8 7 ) .  Where  t h e  j u r y ' s  a t t e n t i o n  is 

n o t  f o c u s e d  o n  g u i l t  o r  i n n o c e n c e  of t h e  crime c h a r g e d  b u t  i s  

d i v e r t e d  b y  i n f o r m a t i o n  a b o u t  u n r e l a t e d  c o l l a t e r a l  crimes, t h e  

W i l l i a m s  R u l e  i s  v i o l a t e d .  - I d .  E v i d e n c e  r e v e a l i n g  c o l l a t e r a l  

cr imes  i s  n o t  a d m i s s i b l e  j f  r e l e v a n t  o n l y  t o  p r o v e  bad c h a r a c t e r  

o r  p r o p e n s i t y .  W i l l j . a m s  v .  S t a t e ,  s u p r a ;  J a c k s o n  v.  S t a t e ,  451 

S o . 2 d  4 5 8 ,  4 6 1  ( F l a .  1 9 8 4 ) .  I n  t h e  i n s t a n t  case, any  poss ib le  

p r o b a t i v e  v a l u e  was g r e a t l y  ou twe ighed  by t h e  p r e j u d i c e  i n h e r e n t  

i n  i n f o r m i n g  t h e  j u r y  t h a t  P e t i t i o n e r  had  on  a p r e v i o u s  o c c a s i o n  

c u t  s o m e o n e  w i t h  a k n i f e ,  a s  s h e  w a s  a c c u s e d  of d o i n g  i n  t h e  

i n s t a n t  c a se .  S e e  S t r a i g h t  v .  S t a t e ,  397 So.2d 903 ,  909 ( F l a .  

1 9 8 1 ) .  

T h e  s t a t e  i n  t h e  i n s t a n t  case n e v e r  e v e n  c o n t e n d e d  t h a t  t h e  

p r e v i o u s  c u t t i n g  was i n  any  way r e l e v a n t  t o  t h e  c h a r g e s  on  t r i a l ,  

u n d e r  t h e  W i l l i a m s  Ru le  o r  o t h e r w i s e .  N o r  d i d  t h e  t r i a l  c o u r t  o r  
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t h e  a p p e l l a t e  c o u r t  e v e r  a d d r e s s  t h e  q u e s t i o n  of r e l e v a n c y .  The 

courts  went  n o  f u r t h e r  t h a n  t h e  " o p e n  t h e  door"  r a t i o n a l e  f o r  

a d m i t t i n g  t h e  e v i d e n c e  of t h e  p r io r  c r i m i n a l -  c o n d u c t .  I n  f a c t ,  

t h e  p r i o r  c u t t i n g  was i n  no  way r e l e v a n t  t o  t h e  a d m i t t e d  b i a s  o f  

James J a c k s o n ,  t h e  s o l e  i s s u e  f o r  w h i c h  t h e  d e f e n s e  b r o u g h t  up  

t h e  p r i o r  i n c i d e n t .  A s  a g e n e r a l  r u l e ,  a l l  e v i d e n c e ,  n o t  j u s t  

W i l l i a m s  R u l e  e v i d e n c e ,  mus t  b e  r e l e v a n t  t o  a ma te r i a l  i s s u e  t o  

b e  a d m i s s i b l e .  C r a i g  v .  S t a t e ,  s u p r a ,  a t  8 6 3 .  T h e  W i l l i a m s  

R u l e ,  o r i g i n a l l y  f o r m u l a t e d  a s  a r u l e  o f  e x c l u s i o n  w i t h  c e r t a i n  

e x c e p t i . o n s ,  r a t h e r  t h a n  a r u l e  o f  a d m i s s i b i l i t y ,  S t r a i g h t  v .  

S t a t e ,  s u p r a ,  a t  9 0 9 ,  a d m i t s  e v i d e n c e  of o t h e r  crimes o n l y  i f  

r e l e v a n t .  Drake  v .  S t a t e ,  400  So.2d 1 2 1 7 ,  1 2 1 9  ( F l a .  1 9 8 1 ) .  

Here, t h e  p r i o r  c u t t i n g  was n o t  r e l e v a n t  t o  a n y t h i n g  b u t  t h e  

p r o h i b i t e d  i s s u e  of c r i m i n a l  p r o p e n s i t y .  

A d m i s s i o n  o f  t h e  improper W i l l i a m s  R u l e  e v i d e n c e  was a 

d e n i a l  of d u e  p rocess  a n d  a f a i r  t r i a l  u n d e r  t h e  F l o r i d a  a n d  

U n i t e d  S t a t e s  C o n s t i t u t i o n s .  T h i s  C o u r t  mus t  q u a s h  t h e  d e c i s i o n  

of t h e  D i s t r i c t  C o u r t  o f  Appeal and remand  w i t h  i n s t r u c t i o n s  t o  

r e v e r s e  f o r  a new t r i a l .  
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ARGUMENT 

POINT I11 

THE FOURTH DISTRICT COURT OF APPEAL INCORRECTLY 
AFFIRMED THE TRIAL COURT'S R U L I N G  ADMITTING 
E V I D E N C E  O F  T H E  EXTENT O F  THE VICTIM'S 
INJURIES. 

T h i s  p o i n t  i n v o l v e s  t h e  f i n a l  i ssue  a d d r e s s e d  by  t h e  

D i s t r i c t  C o u r t  of Appeal i n  i t s  o p i n i o n .  A l t h o u g h  i t  is n o t  

c l a i m e d  t h a t  t h e  d e c i s i o n  o n  t h i s  i s s u e  b y  i t s e l f  c o n f e r s  

j u r i s d i c t i o n  upon t h i s  C o u r t ,  o n c e  t h i s  C o u r t  h a s  j u r i s d i c t i o n ,  

i t  may, a t  i t s  d i s c r e t i o n ,  c o n s i d e r  any  i s s u e  a f f e c t i n g  t h e  case. 

Cantor  v .  D a v i s ,  489 So.2d 18 ,  20 ( F l a .  1 9 8 6 ) .  

P e t i t i o n e r  c o n t e n d e d  i n  t h e  t r i a l  court  and i n  t h e  D i s t r i c t  

C o u r t  of Appeal t h a t  e v i d e n c e  o f  t h e  e x t e n t  of S a n d r a  D a y ' s  k n i f e  

wounds  was i r r e l e v a n t  a n d  s h o u l d  h a v e  b e e n  e x c l u d e d  b e c a u s e  

P e t i t i o n e r  was c h a r g e d  w i t h  a g g r a v a t e d  b a t t e r y  c o m m i t t e d  w i t h  a 

d e a d l y  weapon r a t h e r  t h a n  a g g r a v a t e d  b a t t e r y  c a u s i n g  g r e a t  b o d i l y  

harm. The e v i d e n c e  came f rom t h r e e  w i t n e s s e s .  A p o l i c e  o f f i c e r  

w a s  a l l o w e d  t o  t e s t i f y  t h a t  Day had a c u t  and much b l o o d  on  t h e  

r i g h t  s i d e  of h e r  f a c e ,  and t h a t  one  o f  h e r  h a n d s  was b l e e d i n g  ( R  

1 9 3 ) .  A s e c o n d  o f f i c e r  was a l l o w e d  t o  t e s t i f y  t h a t  t h e  h e a d  

l a c e r a t i o n  was v e r y  d e e p  and b l e e d i n g  p r o f u s e l y .  I t  was a j a g g e d  

c u t  which  went  from t h e  t e m p l e  t o  t h e  jaw and i t  was so d e e p  t h a t  

it  c o m p l e t e l y  p e n e t r a t e d  t h e  cheek .  You c o u l d  see r i g h t  t h r o u g h  

i t ,  h e  s a i d  ( R  243). F i n a l l y ,  a p h y s i c i a n  t e s t i f i e d  t h a t  t h e  c u t  

was down t o  t h e  b o n e  a n d  a n  i n c h  w i d e .  T h e  c u t  a c t u a l l y  w e n t  

i n t o  t h e  mou th  and m i g h t  h a v e  been  s t o p p e d  by t h e  t e e t h  ( R  2 6 2 ) .  
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A p p r o x i m a t e l y  100  s t i t c h e s  were t a k e n  on D a y ' s  face ( R  2 6 8 ) .  I n  

a d d i t i o n ,  a c u t  o n  h e r  t humb  e x t e n d e d  down t o  a n e r v e  a n d  

r e q u i r e d  s u r g e r y  ( R  266- 267) .  

T h e  D i s t r i c t  C o u r t  of Appeal- acknowledged t h a t  t h i s  test i-  

mony r e g a r d i n g  t h e  n a t u r e  a n d  e x t e n t  o f  D a y ' s  i n j u r i e s  " m i g h t  

h a v e  been  error"  b u t  n o n e t h e l e s s  h e l d  i t  h a r m l e s s .  I t  h a s  i n d e e d  

b e e n  h e l d  t h a t  t h e  d e g r e e  of i n j u r y  c a u s e d  b y  a n  i n t e n t i o n a l  

t o u c h i n g  i s  i r r e l e v a n t  t o  d e t e r m i n i n g  w h e t h e r  a c r i m i n a l  b a t t e r y  

h a s  b e e n  c o m m i t t e d .  D . C .  v .  S t a t e ,  436 So.2d 203  ( F l a .  1st DCA 

1 9 8 3 ) .  Where  a n  a g g r a v a t e d  b a t t e r y  case l i k e  t h e  i n s t a n t  case 

g o e s  t o  t h e  j u r y  as  a d e a d l y  weapon  ca se ,  e v i d e n c e  r e g a r d i n g  

i n j u r i e s  s u f f e r e d  a t  t h e  h a n d s  o f  t h e  d e f e n d a n t  is  immaterial .  

L e e  v .  S t a t e ,  444  S o . 2 d  580  ( F l a .  5 t h  D C A  1 9 8 4 ) .  E v i d e n c e  

c o n c e r n i n g  m e d i c a l  t r e a t m e n t  is a l so  a d m i s s i b l e  o n l y  i f  r e l e v a n t  

t o  t h e  c h a r g e .  - M c G r i f f  v .  S t a t e ,  4 1 7  S o . 2 d  300  ( F l a .  3d D C A  

1 9 8 2 ) .  E v i d e n c e  w h i c h  m i g h t  h a v e  b e e n  a d m i s s i b l e  h a d  t h e  

a g g r a v a t e d  b a t t e r y  c h a r g e  b e e n  b a s e d  u p o n  a n  i n t e n t  t o  cause  

g r e a t  b o d i l y  harm is  i n a d m i s s i b l e  i f  i r r e l e v a n t  t o  a c h a r g e  b a s e d  

upon u s e  of a d e a d l y  weapon. Woods v .  S t a t e ,  436 So.2d 278 ( F l a .  

5 t h  DCA 1 9 8 3 ) .  

T h e  D i s t r i c t  C o u r t  of A p p e a l ' s  c o n c l u s i o n  i n  t h e  i n s t a n t  

case t h a t  a d m i s s i o n  o f  t h e  e v i d e n c e  was h a r m l e s s  was i n c o r r e c t  

a n d  m u s t  b e  o v e r t u r n e d  b y  t h i s  C o u r t .  A s  n o t e d  i n  P o i n t  I i n  

t h i s  b r i e f ,  b o t h  Day and  P e t i t i o n e r  t e s t i f i e d  t h a t  t h e i r  f i g h t  

was a m u t u a l  c o m b a t ;  t h e y  d i f f e r e d  o n l y  a s  t o  who was t h e  

aggressor w i t h  t h e  k n i f e  ( R  72-78, 313- 321) .  P e t i t i o n e r  a s s e r t e d  

t h e  d e f e n s e  of s e l f  d e f e n s e  ( R  410-412) ,  and t h e r e  were no  o t h e r  
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d i r e c t  w i t n e s s e s  t o  t h e  f i g h t  b e s i d e s  h e r  a n d  Day.  I n  t h e s e  

c i r c u m s t a n c e s ,  t h e  e v i d e n c e  o f  t h e  a d m i t t e d l y  e x t r e m e  e x t e n t  o f  

t h e  k n i f e  c u t s  s u f f e r e d  b y  Day m i g h t  well  h a v e  e n g e n d e r e d  s u c h  

sympathy t h a t  t h e  j u r y ' s  o p i n i o n  was t i p p e d  i n  f a v o r  of h e r .  I f  

t h e  e x t e n t  of t h e  k n i f e  wounds  was a d m i s s i b l e  i n  t h e  i n s t a n t  

c a se ,  t h e n  t h e  e x t e n t  of  v i r t u a l l y  a n y  wounds  s h o r t  oE d e a t h  

would b e  a d m i s s i b l e  i n  any  o t h e r  case. 

T h i s  C o u r t  mus t  q u a s h  t h e  d e c i s i o n  of t h e  D i s t r i c t  C o u r t  of 

Appeal  o n  t h i s  p o i n t  and remand w i t h  i n s t r u c t i o n s  t o  r e v e r s e  f o r  

a new t r i a l .  
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CONCLUSION 

Based on the foregoing arguments and authorities cited 

therein, Petitioner respectfully requests this Court to reverse 

the decision of the trial court and remand this cause with proper 

directions. 
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