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PRELIMINARY STATEMENT 

T h e  P e t i t i o n e r  was t h e  Appellee i n  t h e  c o u r t  be low  and  t h e  

d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  R e s p o n d e n t  was t h e  A p p e l l a n t  i n  

t h e  c o u r t  below a n d  t h e  p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t .  I n  t h e  

b r i e f  t h e  pa r t i e s  w i l l  b e  r e f e r r e d  t o  as t h e y  appear b e f o r e  t h i s  

H o n o r a b l e  C o u r t .  A c o p y  o f  t h e  d i s t r i c t  c o u r t ' s  o p i n i o n  is 

a t t a c h e d  t o  t h i s  b r i e f  a s  t h e  Appendix.  

The  f o l l o w i n g  symbols w i l l  be u sed  i n  t h i s  b r i e f :  

Record o n  Appeal; 

Appendix.  
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J 

STATEMENT OF THE CASE AND FACTS 

On J u l y  26,  1986 ,  a t  a p p r o x i m a t e l y  8 : O O  p . m . ,  O f f i c e r  T u r n e r  

of t h e  West Palm Beach Pol ice Depa r tmen t  was a t  t h e  T r i a l w a y  Bus  

S t a t i o n  a s s i s t i n g  O f f i c e r  F a h e y  i n  i n v e s t i g a t i n g  t h e  i l l e g a l  

t r a n s p o r t a t i o n  o f  n a r c o t i c s  a n d  w e a p o n s  o n  b o a r d  t h e  b u s  l i n e  

( R 4 )  

T u r n e r  t e s t i f i e d  t h a t  t h e  n o r m a l  p r o c e d u r e  d u r i n g  t h e  

i n v e s t i g a t i o n  is t o  c o n d u c t  s u r v e i l l a n c e  of t h e  b u s  s t a t i o n  ( R 5 ) .  

Once  a b u s  a r r i v e s ,  t h e  o f f i c e r s  would s p e a k  t o  t h e  b u s  d r i v e r  

and  c h e c k  t o  see i f  Broward County  S h e r i f f ' s  o f f i c e  h a d  c h e c k e d  

t h e  b u s  a t  t h e  F t .  L a u d e r d a l e  t e r m i n a l  ( R 5 ) .  I n  t h i s  p a r t i c u l a r  

i n s t a n c e ,  O f f i c e r  T u r n e r  d i d  n o t  b e l i e v e  t h a t  t h e  Broward  

S h e r i f f ' s  off ice  had checked  t h i s  b u s  ( R 5 ) .  

The of f icers  o b s e r v e d  t h e  b u s  P e t i t i o n e r  was r i d i n g  o n  p u l l  

u p  ( R 5 - 6 ) .  The T r a i l w a y  b u s e s  u s u a l l y  o n l y  s t o p p e d  fo r  f i v e  ( 5 )  

t o  t e n  ( 1 0 )  m i n u t e s  a t  t h e  s t a t i o n  ( R 1 9 ) .  T u r n e r  s p o k e  to t h e  

b u s  d r i v e r  a n d  a s k e d  p e r m i s s i o n  t o  b o a r d  t h e  b u s  w h i c h  was 

g r a n t e d  ( R 6 ) .  T u r n e r  and  F a h e y  w e n t  t o  t h e  r e a r  of t h e  b u s  t o  

s p e a k  w i t h  p a s s e n g e r s  ( R 6 ) .  T u r n e r  t e s t i f i e d  t h a t  t h e  p r o c e d u r e  

would b e  t o  i n t r o d u c e  t h e m s e l v e s  a s  police o f f i c e r s ,  w i t h  b a d g e s  

e x p o s e d ,  a n d  t o  r e q u e s t  p e r m i s s i o n  t o  s p e a k  w i t h  t h e  p a s s e n g e r  

( R 6 ) .  T u r n e r  t e s t i f i e d  t h a t  on  e v e r y  o c c a s i o n  so f a r  p a s s e n g e r s  

h a v e  a g r e e d  t o  t a l k  ( R 6 ) .  

T u r n e r  d e c i d e d  t o  s p e a k  w i t h  P e t i t i o n e r  who was s i t t i n g  

t h r e e  or f o u r  rows from t h e  rear of t h e  b u s  ( R 7 ) .  B y  t h i s  t i m e  

t h e r e  were o n l y  a c o u p l e  of m i n u t e s  r e m a i n i n g  b e f o r e  t h e  b u s  w a s  

s c h e d u l e d  t o  l e a v e  ( R 1 9 ) .  P e t i t i o n e r  had  boa rded  t h e  b u s ,  w h i c h  

- 2 -  



a 

w a s  d e s t i n e d  for D a l l a s ,  i n  N o r t h  M i a m i  (R18). T u r n e r  o b s e r v e d  

I w o u l d  be f r e e  t o  l e a v e  (R11). T u r n e r  d i d  n o t  t e s t i f y  t h a t  t h i s  

. 
P e t i t i o n e r  " s c o o t i n g "  a bag u n d e r  h i s  s e a t  w i t h  h i s  f e e t  (R7). 

T u r n e r  b e l i e v e d  t h a t  P e t i t i o n e r  was t r y i n g  t o  c o n c e a l  t h e  bag 

(R7). A s  s o o n  a s  O f f i c e r  F a h e y  was f i n i s h e d  s p e a k i n g  w i t h  a 

p a s s e n g e r  d i r e c t l y  i n  f r o n t  of P e t i t i o n e r ,  t h e  o f f i ce r s  spoke  t o  

P e t i t i o n e r  ( R 7 ) .  

T u r n e r  r e q u e s t e d  p e r m i s s i o n  t o  s p e a k  w i t h  P e t i t i o n e r  and 

r e c e i v e d  it (R7). T u r n e r  e x p l a i n e d  t o  P e t i t i o n e r  t h a t  t h e y  were 

c o n d u c t i n g  an o n g o i n g  i n v e s t i g a t i o n  i n t o  t h e  t r a n s p o r t a t i o n  o f  

i l l e g a l  n a r c o t i c s  a n d  weapons  (R8). T u r n e r  a s k e d  P e t i t i o n e r  

w h e r e  h e  was t r a v e l i n g  t o  a n d  i f  h e  h a d  a b u s  t i c k e t  (R8). 

T u r n e r  t h e n  looked  a t  t h e  t i c k e t  and g a v e  i t  b a c k  t o  P e t i t i o n e r  

( R 8 ) .  T u r n e r  t h e n  a s k e d  P e t i t i o n e r  i f  h e  h a d  a n y  l u g g a g e  o n  

b o a r d  and P e t i t i o n e r  acknowledged t h a t  h e  d i d  and p o i n t e d  t o  t h e  

b l a c k  b a g  u n d e r  h i s  s e a t  (R9).1 P e t i t i o n e r  t h e n  placed t h e  bag ! 

i n  h i s  l a p  (R9). 

T u r n e r  r eques ted  p e r m i s s i o n  t o  s e a r c h  t h e  bag and a d v i s e d  

P e t i t i o n e r  he had a r i g h t  t o  r e f u s e  (R9). T u r n e r  t e s t i f i e d  t h a t  

i f  t h e r e  was a r e f u s a l  he  would a s k  f o r  a r e a s o n  f o r  t h e  r e f u s a l  

(R10). I f  t h e r e  was no r e a s o n  g i v e n  f o r  t h e  r e f u s a l  T u r n e r  would 

t h e n  request t h a t  h i s  dog b e  a l l owed  t o  s e a r c h  t h e  bag ( R l O - 1 1 ) .  

T u r n e r  t e s t i f i e d  t h a t  i f  P e t i t i o n e r  had  r e f u s e d  t h e  s e a r c h  h e  

i n f o r m a t i o n  was e v e r  c o m m u n i c a t e d  t o  P e t i t i o n e r .  T u r n e r  

1 L a t e r  d u r i n g  t h e  h e a r i n g  T u r n e r  t e s t i f i e d  t h a t  i f  h e  
t e s t i f i e d  i t  was a b l a c k  b a g  h i s  t e s t i m o n y  was i n a c c u r a t e  
(R14). T u r n e r  a l s o  t e s t i f i e d  t h a t  a l l  h e  c o u l d  remember 
about P e t i t i o n e r  was t h e  f a c t  t h a t  h e  was a b lack  man (R14). 
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I 

t e s t i f i e d  t h a t  i f  s o m e o n e  r e f u s e d  t o  c o n s e n t  a t  t h e  West Palm 

Beach S t a t i o n  t h e  u s u a l  p r o c e d u r e  is  t o  n o t i f y  t h e  n e x t  b u s  s t o p  
. 

i n  F t .  P i e r c e  ( R 1 5 ) .  P e t i t i o n e r  t o l d  t h e  o f f i c e r s  t h a t  t h e y  

c o u l d  s e a r c h  h i s  b a g  ( R 9 ) .  T h e  o f f i c e r s  h a d  c o n s e n t  f o r m s  

a v a i l a b l e  b u t  d i d  n o t  u s e  them b e c a u s e  o f  t i m e  c o n s t r a i n t s  ( R 1 6 ) .  

T u r n e r  t e s t i f i e d  t h a t  i f  t h e  forms were u s e d  i t  c o u l d  t a k e  t w o  

o r  t h r e e  m i n u t e s  t o  e x p l a i n  t h e  c o n s e n t  t o  s e a r c h  ( R 1 9 ) .  T u r n e r  

t e s t i f i e d  t h a t  people  w o u l d  t h e n  h e s i t a t e  t o  s i g n  t h e  w r i t t e n  

c o n s e n t  forms ( R 1 9 ) .  T u r n e r  t e s t i f i e d  t h a t  o n c e  t h e  o f f i c e r s  

f ound  s o m e t h i n g  t h e n  a w r i t t e n  c o n s e n t  form w o u l d  b e  p r e s e n t e d  

( R 1 9 ) .  

P r i o r  t o  t h e  s e a r c h  P e t i t i o n e r  t o l d  t h e  o f f i c e r s  t h a t  t h e y  

would f i n d  a r e p l i c a  p i s t o l  i n  h i s  b a g  ( R 9 ) .  T h e y  d i d  ( R 9 ) .  

T h e  o f f i c e r s  a l s o  f o u n d  a p i ece  o f  foam r u b b e r  t h e  s i z e  o f  a 

s o f t b a l l  ( R 1 0 ) .  T u r n e r  s q u e e z e d  t h e  foam r u b b e r  a n d  h e a r d  a 

c r a c k i n g  n o i s e  (R9-10) .  T u r n e r  t h e n  p u l l e d  t h e  foam r u b b e r  apar t  

and found  c o c a i n e  i n s i d e  (R10) .  

P e t i t i o n e r  was c h a r g e d  w i t h  p o s s e s s i o n  of c o c a i n e  ( R 2 9 ) .  H e  

moved t o  s u p p r e s s  t h e  c o n t r a b a n d  a t  a h e a r i n g  h e l d  o n  December  

22,  1986 ,  b e f o r e  t h e  Honorab l e  Marvin  Mounts ,  Jr.,  o f  t h e  C i r c u i t  

C o u r t .  A t  t h e  h e a r i n g ,  O f f i c e r  T u r n e r  t e s t i f i e d  a s  a b o v e .  The  

t r i a l  c o u r t  g r a n t e d  t h e  m o t i o n  t o  s u p p r e s s  a n d  e n t e r e d  t h e  

f o l l o w i n g  o r d e r :  

O f f i c e r  C h r i s  Fahey  t e s t i f i e d  t h a t  h e  and O f f i -  
cer T u r n e r ,  b o t h  of t h e  West Palm Beach  P o l i c e  
D e p a r t m e n t  c o m p r i s e d  a u n i t  which  checked  t h e  
T r a i l w a y s  Bus  S t a t i o n  l o o k i n g  f o r  people  who 
m i g h t  b e  a c t i n g  a s  c o u r i e r s  f o r  d r u g s  n o r t h -  
bound. They a l o n g  w i t h  a dog t r a i n e d  t o  s n i f f  



f o r  d r u g s  w o u l d  v i s i t  t h e  b u s  s t a t i o n  o n  a 
random b a s i s  fo r  t h e  p u r p o s e  of c h e c k i n g  n o r t h -  
bound b u s e s .  

On J u l y  6 ,  1 9 8 6  a t  a p p r o x i m a t e l y  8 : l O  p . m . ,  
t h e y  b o a r d e d  a b u s  s t o p p e d  i n  West Palm B e a c h  
bound f o r  Dal las .  They were n o t  i n  u n i f o r m  b u t  
t h e i r  b a d g e s  were p r o m i n e n t l y  d i s p l a y e d  a n d  
t h e y  wore w i n d b r e a k e r s  w h i c h  d e s i g n a t e d  t h e  
d e p a r t m e n t .  

They p r o c e e d e d  t o  t h e  rear  of t h e  b u s  and  began  
i n t e r v i e w i n g  p a s s e n g e r s  i n  a n  e f f o r t  t o  g a i n  
t h e i r  c o n s e n t  t o  s e a r c h  t h e i r  l u g g a g e .  

O f f i c e r  T u r n e r ' s  a t t e n t i o n  was d r a w n  t o  M r .  
AVERY b e c a u s e  he appeared n e r v o u s  and u sed  h i s  
f e e t  t o  p u s h  h i s  t o t e  b a g  u n d e r  t h e  s e a t .  I t  
i s  n o t e d  t h a t  M r .  AVERY i s  a l a r g e  man, A s  a 
r e s u l t  of M r .  AVERY'S a c t i o n s ,  he  was s u b j e c t e d  
t o  t h e  o f f i c e r ' s  q u e s t i o n i n g .  

Of f i ce r  T u r n e r  t e s t i f i e d  t h a t  h e  o b t a i n e d  t h e  
o r a l  c o n s e n t  o f  M r .  AVERY t o  look t h r o u g h  h i s  
b a g g a g e  t h a t  was u n d e r n e a t h  h i s  s e a t .  The  
o f f icers  were aware t h a t  t h e i r  Depar tment  had  a 
w r i t t e n  c o n s e n t  t o  s e a r c h  f o r m  b u t  t h a t  t h e y  
d i d n ' t  f ee l  it was n e c e s s a r y  t o  u s e  s u c h  a form 
b e c a u s e  i t  w o u l d  t a k e  too  much t i m e  a n d  t h e y  
c o u l d n ' t  d o  i t  f o r  a l l  p a s s e n g e r s  o n  b o a r d  or 
s o m e t h i n g  t o  t h a t  e f f e c t .  F u r t h e r  t e s t i m o n y  
i n d i c a t e d  t h a t  a c o n s e n t  form m i g h t  b e  e x e c u t e d  
o n c e  a s e a r c h  had b e e n  c o m p l e t e d  a n d  t h e  s u s -  
pect unde r  a r res t .  

T h e  p ro spec t  o f  b e i n g  a s e a t e d  p a s s e n g e r  o n  a 
commercial p u b l i c  t r a n s p o r t a t i o n  v e h i c l e  a n d  
s e e i n g  police o f f i c e r s  come o n  b o a r d  w i t h  t h e i r  
b a d g e s  p r o m i n e n t l y  d i s p l a y e d  c h e c k i n g  each 
p a s s e n g e r  is a n  i n t i m i d a t i n g  and  c o e r c i v e  s i t u -  
a t i o n  i n  and  of i t s e l f .  

I f i n d  t h a t  i f  c o n s e n t  w a s  g i v e n  i n  t h i s  case 
i t  was coerced b y  t h e  s i t u a t i o n  I h a v e  j u s t  
d e s c r i b e d .  F u r t h e r m o r e ,  I f i n d  t h a t  t h e  Defen-  
d a n t ' s  a c t i o n s  d i d  n o t  g i v e  r i s e  t o  a f o u n d e d  
s u s p i c i o n  w h i c h  wou ld  j u s t i f y  h i s  d e t e n t i o n .  
I n g r a m  v .  S t a t e ,  364  S o . 2 d  8 2 1  ( F l a ,  5 t h  DCA 
1 9 7 8 ) ;  R o b i n s o n  v .  S t a t e ,  388 So.2d 286 ( F l a .  
1st DCA 1 9 8 0 ) ;  H o r v i t z  v .  S t a t e ,  433 So.2d 545  
( F l a .  4 t h  DCA 1 9 8 3 ) ;  Gorney v .  S t a t e ,  409 So.2d 
220 ( F l a ,  4 t h  DCA 1 9 8 2 ) .  
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The s t a t e  f i l e d  a t i m e l y  not ice of appeal ( R 4 3 ) .  The F o u r t h  

D i s t r i c t  C o u r t  of A p p e a l ,  -- E n  B a n c ,  r eve r s ed  t h e  t r i a l  c o u r t  

h o l d i n g  t h a t  t h e  t r i a l  cour t  erred i n  f i n d i n g  t h a t  t h e  search w a s  

improper and c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n :  

MAY E V I D E N C E ,  O B T A I N E D  A S  A R E S U L T  O F  
DEFENDANT'S CONSENT TO SEARCH, BE SUPPRESSED BY 
T H E  T R I A L  COURT A S  " COERCED"  UPON THE S O L E  
GROUND THAT T H E  O F F I C E R ( S )  BOARDED A BUS ( O R  
OTHER P U B L I C  T R A N S P O R T )  AND RANDOMLY SOUGHT 
CONSENT FROM PASSENGERS? 

( A 1 2 ) .  P e t i t i o n e r  t i m e l y  f i l e d  a Motion for  R e h e a r i n g  E n  B a n c .  

On O c t o b e r  1 2 ,  1988,  t h e  d i s t r i c t  cour t  d e n i e d  t h e  m o t i o n  ( A l ) .  

O n  November 2 ,  1 9 8 8 ,  P e t i t i o n e r  t i m e l y  f i l e d  a no t i ce  t o  invoke  

d i s c r e t i o n a r y  j u r i s d i c t i o n  of t h i s  C o u r t .  O n  November 1 0 ,  1 9 8 8  

t h i s  C o u r t  i s s u e d  a n  o rde r  s e t t i n g  a b r i e f i n g  s c h e d u l e  fo r  t h i s  

cause. 

c 
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SUMMARY OF THE ARGUMENT 

T h e  p o l i c e  a c t i o n s ,  w i t h o u t  a founded  s u s p i c i o n  of c r i m i n a l  

a c t i v i t y ,  t a i n t e d  a n y  a l l e g e d  c o n s e n t .  The p o l i c e  a c t i o n s  of 

c o r n e r i n g  P e t i t i o n e r ,  a t i c k e t e d  p a s s e n g e r  on a no r thbound  b u s ,  

w i t h  t h e i r  badges  p r o m i n e n t l y  d i s p l a y e d ,  was n o t  a mere c o n s e n-  

s u a l  e n c o u n t e r .  P e t i t i o n e r  was n o t  i n  a p u b l i c  place when police 

approached him, r a t h e r  h e  was a t i c k e t e d  p a s s e n g e r  a b o a r d  a b u s  

who h a d  t h e  r i g h t  t o  be  l e f t  a lone i n  t h e  m i d s t  of h i s  j o u r n e y .  

By b o a r d i n g  t h e  b u s  w i t h o u t  t i c k e t s ,  t h e  police were e x e r c i s i n g  a 

s u p e r i o r  r i g h t  n o t  e n j o y e d  by  a n y  o t h e r  c i t i z e n  t o  a p p r o a c h  

P e t i t i o n e r  and q u e s t i o n  him r e g a r d i n g  h i s  t r a v e l  p l a n s ,  d e s t i n a -  

t i o n ,  a n d  l u g g a g e .  Assuming  t h a t  n o  f o u n d e d  s u s p i c i o n  of 

c r i m i n a l  a c t i v i t y  was r e q u i r e d ,  a t  a minimum p o l i c e  may o n l y  

i n t e r f e r e  w i t h  t r a v e l l e r s  i n  t r a n s i t  i f  s u c h  is done  w i t h  w r i t t e n  

g u i d e l i n e s  t o  p r e v e n t  u n b r i d l e d  pol ice  d i s c r e t i o n  a n d  w i t h  s u f -  

f i c i e n t  w a r n i n g s  so t h a t  t r a v e l l e r s  w i l l  n o t  b e  s u r p r i s e d  by t h e  

i n t e r f e r e n c e .  

Assuming a r g u e n d o  t h a t  there was no  a r b i t r a r y  i n t r u s i o n ,  t h e  

t r i a l  c o u r t ' s  f i n d i n g  t h a t  t h e  c o n s e n t  was i n v a l i d  mus t  s t i l l  b e  

a f f i r m e d .  The t o t a l i t y  o f  t h e  s i t u a t i o n  s u p p o r t s  t h e  t r i a l  

c o u r t ' s  f i n d i n g .  N o  mat te r  how s u b t l e  t h e  i m p l i e d  c o e r c i o n  t o  

c o n s e n t ,  t h e  r e s u l t i n g  c o n s e n t  is  i n v a l i d .  Here t h e  p o l i c e  cor- 

n e r i n g  P e t i t i o n e r  w i t h  a n  a c c u s a t o r y  request,  combined t h e  o t h e r  

f a c t o r s ,  i n d i c a t e  a c o e r c i o n  t h a t  a layman would  n o t  f e e l  f ree  t o  

i g n o r e .  There  were s u f f i c i e n t  c i r c u m s t a n c e s  t o  support  t h e  t r i a l  

c o u r t ' s  f i n d i n g  t h a t  P e t i t i o n e r ' s  c o n s e n t  w a s  n o t  v o l u n t a r y .  
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Assuming, a r g u e n d o  t h a t  P e t i t i o n e r ' s  a l l e g e d  c o n s e n t  was n o t  

m e r e l y  a c q u i e s c e n c e  t o  a p p a r e n t  police a u t h o r i t y ,  n o r  t a i n e d  by 
f 

t h e  p o l i c e  i n t r u s i o n  i n t o  h i s  p r i v a c y ,  because  t h e  s e a r c h  w e n t  

b e y o n d  t h e  s c o p e  of t h e  a l l e g e d  c o n s e n t  t h e  t r i a l  c o u r t  d i d  n o t  

err i n  s u p p r e s s i n g  t h e  e v i d e n c e .  Any a l l e g e d  c o n s e n t  t o  s ea r ch  

t h e  l u g g a g e  d i d  n o t  a u t o m a t i c a l l y  e x t e n d  t o  t h e  c o n t a i n e r s  w i t h i n  

t h e  l u g g a g e .  F u r t h e r m o r e ,  a n y  a l l e g e d  c o n s e n t  t o  search t h e  

l u g g a g e  d i d  n o t  e x t e n d  t o  d e s t r u c t i o n  of t h e  p r o p e r t y  w i t h i n  t h e  

1 ugg age .  

Assuming, a r g u e n d o  t h a t  no  v i o l a t i o n  o f  t h e  r i g h t  t o  b e  f r e e  

f r o m  u n r e a s o n a b l e  s e a r c h e s  and s e i z u r e s  o c c u r r e d ,  t h e  i n t r u s i o n ,  

w i t h o u t  a n y  s u s p i c i o n  of i l l e g a l  a c t i v i t y ,  i n t o  P e t i t i o n e r ' s  

p r i v a c y  by b o a r d i n g  t h e  b u s  and q u e s t i o n i n g  him i n  t h e  m i d s t  of 

h i s  j o u r n e y  v i o l a t e d  P e t i t i o n e r ' s  r i g h t  t o  b e  l e f t  a l o n e  u n d e r  

A r t i c l e  I ,  S e c t i o n  2 3 ,  of t h e  F l o r i d a  C o n s t i t u t i o n .  Wi thou t  any  

s u s p i c i o n  o f  i l l e g a l  a c t i v i t y  o c c u r r i n g  on  t h e  b u s ,  t h e r e  was no  

c o m p e l l i n g  s t a t e  i n t e r e s t  t o  b o a r d  t h e  b u s .  More i m p o r t a n t l y ,  

w h a t e v e r  s t a t e  i n t e r e s t  w a s  i n v o l v e d ,  it w a s  n o t  b e i n g  a t t e m p t e d  

t h r o u g h  t h e  u s e  of t h e  l e a s t  i n t r u s i v e  means. C o n s e q u e n t l y ,  t h e  

r e s u l t i n g  i n t r u s i o n  was i n  v i o l a t i o n  of P e t i t i o n e r ' s  r i g h t  t o  b e  

l e t  a l o n e  u n d e r  A r t i c l e  I ,  S e c t i o n  23, of t h e  F lo r ida  C o n s t i t u -  

t i o n .  
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ARGUMENT 

The 

s i n g  t h e  

T H E  T R I A L  C O U R T  D I D  NOT E R R  I N  G R A N T I N G  THE 
MOTION TO SUPPRESS. 

t r i a l  c o u r t  e n t e r e d  t h e  f o l l o w i n g  w r i t t e n  o r d e r  s u p p r e s-  

e v i d e n c e :  

O f f i c e r  C h r i s  Fahey t e s t i f i e d  t h a t  h e  and O f f i -  
cer T u r n e r ,  b o t h  of t h e  West Palm Beach  P o l i c e  
D e p a r t m e n t  comprised a u n i t  which checked t h e  
T r a i l w a y s  B u s  S t a t i o n  l o o k i n g  f o r  people who 
m i g h t  b e  a c t i n g  a s  c o u r i e r s  f o r  d r u g s  n o r t h-  
bound. They a l o n g  w i t h  a dog t r a i n e d  t o  s n i f f  
f o r  d r u g s  wou ld  v i s i t  t h e  b u s  s t a t i o n  o n  a 
random b a s i s  f o r  t h e  purpose of c h e c k i n g  n o r t h-  
bound b u s e s .  

On J u l y  6 ,  1 9 8 6  a t  a p p r o x i m a t e l y  8:lO p.m., 
t h e y  boa rded  a b u s  s topped i n  West Pa lm  Beach 
bound f o r  Dal las .  They were n o t  i n  un i form b u t  
t h e i r  b a d g e s  were p r o m i n e n t l y  d i s p l a y e d  a n d  
t h e y  wore w i n d b r e a k e r s  w h i c h  d e s i g n a t e d  t h e  
d e p a r t m e n t .  

They proceeded t o  t h e  rear o f  t h e  b u s  and began  
i n t e r v i e w i n g  p a s s e n g e r s  i n  a n  e f f o r t  t o  g a i n  
t h e i r  c o n s e n t  t o  s e a r c h  t h e i r  l u g g a g e .  

O f f i c e r  T u r n e r ' s  a t t e n t i o n  w a s  d r a w n  t o  M r .  
AVERY because  h e  appeared n e r v o u s  and used h i s  
f e e t  t o  push  h i s  t o t e  b a g  u n d e r  t h e  s e a t .  I t  
i s  n o t e d  t h a t  M r .  AVERY i s  a l a r g e  man. A s  a 
r e su l t  of M r .  AVERY' s  a c t i o n s ,  h e  was subjected 
t o  t h e  o f f i c e r ' s  q u e s t i o n i n g .  

O f f i c e r  T u r n e r  t e s t i f i e d  t h a t  h e  o b t a i n e d  t h e  
o r a l  c o n s e n t  o f  M r .  AVERY t o  look t h r o u g h  h i s  
b a g g a g e  t h a t  was u n d e r n e a t h  h i s  s e a t .  T h e  
o f f i c e r s  were aware t h a t  t h e i r  Department  had a 
w r i t t e n  c o n s e n t  t o  s ea r ch  f o r m  b u t  t h a t  t h e y  
d i d n ' t  f e e l  it w a s  n e c e s s a r y  t o  u s e  s u c h  a form 
b e c a u s e  i t  w o u l d  t a k e  too  m u c h  t i m e  a n d  t h e y  
c o u l d n ' t  d o  i t  f o r  a l l  p a s s e n g e r s  o n  b o a r d  or  
some th ing  t o  t h a t  e f f e c t .  F u r t h e r  t e s t i m o n y  
i n d i c a t e d  t h a t  a c o n s e n t  form migh t  be  e x e c u t e d  
o n c e  a search had been  completed a n d  t h e  s u s -  
p e c t  unde r  a r r e s t .  

T h e  p rospec t  of b e i n g  a seated p a s s e n g e r  on  a 
commercial p u b l i c  t r a n s p o r t a t i o n  v e h i c l e  a n d  
s e e i n g  pol ice  o f f i c e r s  come on boa rd  w i t h  t h e i r  

L 
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b a d g e s  p r o m i n e n t l y  d i s p l a y e d  c h e c k i n g  e a c h  
p a s s e n g e r  i s  a n  i n t i m i d a t i n g  and  c o e r c i v e  s i t u -  
a t i o n  i n  and of i t s e l f .  

I f i n d  t h a t  i f  c o n s e n t  was g i v e n  i n  t h i s  case 
i t  was c o e r c e d  b y  t h e  s i t u a t i o n  I h a v e  j u s t  
d e s c r i b e d .  F u r t h e r m o r e ,  I f i n d  t h a t  t h e  Defen-  
d a n t ' s  a c t i o n s  d i d  n o t  g i v e  r i s e  t o  a f o u n d e d  
s u s p i c i o n  w h i c h  w o u l d  j u s t i f y  h i s  d e t e n t i o n .  
I n g r a m  v .  S t a t e ,  364  So .2d  8 2 1  ( F l a .  5 t h  DCA 
1 9 7 8 ) ;  R o b i n s o n  v .  S t a t e ,  388 So.2d 286 ( F l a .  
1st DCA 1 9 8 0 ) :  H o r v i t z  v .  S t a t e .  433 So.2d 545  
( F l a .  4 thpDCA' i983 ) ;  Gorney v .  S t a t e ,  409 So.2d 
220 ( F l a .  4 t h  DCA 1 9 8 2 ) .  

(R41-42) .  The d i s t r i c t  court  h e l d  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  

f i n d i n g  t h a t  t h e  s e a r c h  was improper and  c e r t i f i e d  t h e  f o l l o w i n g  

q u e s t  i o n :  

MAY E V I D E N C E ,  OBTAINED AS A RESULT OF DEFEN- 
DANT'S CONSENT TO SEARCH, BE SUPPRESSED BY THE 
TRIAL COURT A S  " C O E R C E D"  UPON THE SOLE GROUND 
THAT THE OFFICER(S)  BOARDED A BUS ( O R  OTHER 
P U B L I C  TRANSPORT) AND RANDOMLY SOUGHT CONSENT 
FROM PASSENGERS? 

( A 7 ) .  T h e r e  a r e  f o u r  l e g i t i m a t e  r e a s o n s  f o r  s u p p r e s s i n g  t h e  

e v i d e n c e  i n  t h e  i n s t a n t  case. P e t i t i o n e r  s u b m i t s  t h a t :  ( A )  t h e  

pol ice  a c t i o n s ,  w i t h o u t  a founded  s u s p i c i o n  of c r i m i n a l  a c t i v i t y ,  

t a i n t e d  any  a l l e g e d  c o n s e n t ;  ( B )  t h e  t o t a l i t y  of t h e  s i t u a t i o n  

s u p p o r t s  t h e  t r i a l  c o u r t ' s  f i n d i n g  of  c o e r c i o n ;  ( C )  t h e  s e a r c h  

w e n t  b e y o n d  t h e  scope of a n y  a l l e g e d  c o n s e n t ;  a n d  ( D )  t h e  

g o v e r n m e n t  i n t r u s i o n  i nvaded  P e t i t i o n e r ' s  r i g h t  t o  p r i v a c y  u n d e r  

Ar t i c l e  I ,  S e c t i o n  23,  of t h e  F l o r i d a  C o n s t i t u t i o n .  P e t i t i o n e r  

w i l l  a d d r e s s  e a c h  of t h e s e  i s s u e s  below.  
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. A. The p o l i c e  a c t i o n s ,  w i t h o u t  a 
founded  s u s p i c i o n  of c r i m i n a l  act iv i ty ,  
t a i n t e d  any a l l e g e d  c o n s e n t .  

The F o u r t h  Amendment is d e s i g n e d  " t o  p r e v e n t  a r b i t r a r y  a n d  

o p p r e s s i v e  i n t e r f e r e n c e  by  e n f o r c e m e n t  o f f i c i a l s  w i t h  t h e  p r i v a c y  

a n d  p e r s o n a l  s e c u r i t y  o f  i n d i v i d u a l s . "  U n i t e d  S t a t e s  v .  

M a r t i n e z - F u e r t e ,  428  U . S .  5 4 3 ,  96  S . C t .  3074,  3081, 49 L.Ed.2d 

1 1 1 6  ( 1 9 7 6 ) .  To r e a c h  i t s  d e c i s i o n  t h e  d i s t r i c t  cour t  was re- 

q u i r e d  t o  f i rst  c o n c l u d e  t h e  a c t  of t h e  o f f i c e r ' s  b o a r d i n g  t h e  

b u s ,  d i s p l a y i n g  a u t h o r i t y ,  and s t a n d i n g  o v e r  a b u s  p a s s e n g e r  i n  a 

n a r r o w  b u s  a i s l e  w h i l e  q u e s t i o n i n g  him, w i t h o u t  a f o u n d e d  s u s p i -  

c i o n  of c r i m i n a l  a c t i v i t y ,  was a mere v o l u n t a r y  " e n c o u n t e r "  

r a t h e r  t h a n  a n  i n t e r f e r e n c e  w i t h  a c o g n i z a b l e  p r i v a c y  r i g h t  so 

as  t o  v i t i a t e  t h e  a l l e g e d  c o n s e n t .  

Was t h e  a c t i v i t y  i n  t h e  i n s t a n t  case  m e r e l y  a c o n s e n s u a l  

e n c o u n t e r  be tween  police a n d  a c i t i z e n  t h a t  d o e s  n o t  i m p l i c a t e  

t h e  F o u r t h  Amendment a s  d i s c u s s e d  i n  U n i t e d  S t a t e s  v .  Mendenha l l ,  

446  S o . 2 d  5 4 4 ,  1 0 0  S .Ct .  1870 ,  64 L.Ed.2d 497 ( 1 9 8 0 ) ?  T r u e ,  t h e  

F o u r t h  Amendment d o e s  n o t  p r o h i b i t  v o l u n t a r y  i n t e r a c t i o n  b e t w e e n  

t h e  p o l i c e  and  c i t i z e n s  b e c a u s e  " t h e r e  is n o t h i n g  i n  t h e  C o n s t i -  

t u t i o n  which  p r o h i b i t s  a p o l i c e m a n  from a d d r e s s i n g  q u e s t i o n s  t o  

a n y o n e  o n  t h e  streets." T e r r y  v .  Oh io ,  392 U . S .  1, 34 ,  88 S.Ct .  

1 8 6 8 ,  1 8 8 6 ,  20 L .Ed .2d  8 8 9  ( 1 9 6 8 ) .  S u c h  a c o n s e n s u a l  s t r e e t  

e n c o u n t e r  b e t w e e n  p o l i c e  a n d  a c i t i z e n  i s  p r e m i s e d  o n  p o l i c e  

o f f i c e r s  e n j o y i n g  " t h e  l i b e r t y  ( a g a i n ,  p o s s e s s e d  by  e v e r y  c i t i -  

z e n )  t o  a d d r e s s  q u e s t i o n s  t o  o t h e r  p e r s o n s . "  - I d .  a t  31,  32-33, 

88  S . C t .  a t  1 8 8 5- 1 8 8 6 .  " O r d i n a r i l y  t h e  p e r s o n  a d d r e s s e d  h a s  a n  

e q u a l  r i g h t  t o  i g n o r e  h i s  i n t e r r o g a t o r  and walk away." - I d .  An 
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" e n c o u n t e r "  b e c o m e s  a d e t e n t i o n  a s  s o o n  a s  a r e a s o n a b l e  p e r s o n  

w o u l d  h a v e  b e l i e v e d  h e  was n o t  f r e e  t o  l e a v e .  F l o r i d a  v .  Royer ,  
. 

460  S o . 2 d  4 9 1 ,  1 0 3  S . C t .  1 3 1 9 ,  7 5  L.Ed.2d 2 2 9  ( 1 9 8 3 ) ;  U n i t e d  

S t a t e s  v .  M e n d e n h a l l ,  446  U.S. 5 4 4 ,  1 0 0  S .Ct .  1870 ,  64 L.Ed.2d 

497,  r e h ' g ,  d e n i e d ,  448 U.S. 908,  100  S.Ct .  3051, 65 L.Ed.2d 1138  

( 1 9 8 0 ) ;  Nease v .  S t a t e ,  484 So.2d 67 ( F l a .  4 t h  DCA 1 9 8 6 ) .  Appli- 

c a t i o n  o f  t h i s  s t a n d a r d  makes it c lear  t h a t  t h e r e  is  e v i d e n c e  t o  

s u p p o r t  a f i n d i n g  t h a t  i n  t h i s  case t h e r e  w a s  a d e t e n t i o n  and n o t  

m e r e l y  a c o n s e n s u a l  e n c o u n t e r .  

I n  h i s  d i s s e n t  i n  S n i d e r  v .  S t a t e ,  501  So.2d 609 ( F l a .  4 t h  

DCA 1 9 8 6 )  J u d g e  G l i c k s t e i n  c o r r e c t l y  p e r c e i v e d  t h a t  a p p r o a c h i n g  a 

t i c k e t e d  p a s s e n g e r  a b o a r d  a b u s  is n o t  l i k e  a p p r o a c h i n g  a c i t i z e n  

o n  t h e  s t r e e t .  U n l i k e  t h e  s i t u a t i o n s  i n  Royer o r  Mendenha l l ,  

P e t i t i o n e r  was n o t  a p p r o a c h e d  i n  a s t reet  or  p u b l i c  area where  

people a re  free t o  come and  go .  P e t i t i o n e r  was s e a t e d  o n  a b u s ,  

i n  t h e  m i d s t  of a j o u r n e y ,  f o r  which  h e  had l e g a l l y  p u r c h a s e d  a 

t i c k e t .  Only t i c k e t e d  p a s s e n g e r s  and emp loyees  of T r a i l w a y s  b u s  

l i n e s  w o u l d  b o a r d  t h i s  n o r t h b o u n d  b u s .  T h e s e  po l i ce  o f f i ce r s  

were p r e v i o u s l y  a u t h o r i z e d  b y  t h e  T r a i l w a y s  b u s  l i n e s  t o  b o a r d  

t h e  b u s e s  a n d  q u e s t i o n  t h e  p a s s e n g e r s  ( R 6 ) .  A c c o r d i n g l y ,  t h e  

o f f i c e r s  b o a r d i n g  t h e  n o r t h b o u n d  b u s ,  t o  c o n f r o n t  t h e  s e a t e d ,  

t i c k e t e d  p a s s e n g e r s ,  d i s p l a y  t h e i r  b a d g e s  and r e q u e s t  t o  examine  

t h e i r  t r a v e l  documen t s  c l e a r l y  e n t a i l e d  a show of a u t h o r i t y  s i m -  

i l a r  t o  a c o n d u c t o r  o n  a t r a i n  o r  a b u s  employee  who would b o a r d  

i t s  common car r ie r  t o  make su re  t h e  p a s s e n g e r s '  papers  were i n  

o r d e r .  T h e s e  o f f i c e r s  were e x e r c i s i n g  a s u p e r i o r  r i g h t  n o t  en-  

j o y e d  b y  any  o t h e r  c i t i z e n  t o  a p p r o a c h  P e t i t i o n e r  a n d  q u e s t i o n  
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h i m  r e g a r d i n g  h i s  t r a v e l  p l a n s ,  d e s t i n a t i o n ,  and l u g g a g e .  - Cf . I  . 
A l v a r e z  v .  S t a t e ,  515 So.2d 286,  290 ( F l a .  4 t h  DCA 1 9 8 7 )  ( p e r s o n  

i n  s l e e p i n g  car on  t r a i l  s h o u l d  l e g i t i m a t e l y  e x p e c t  t h a t  " h i s  or  

h e r  p r i v a c y  w i l l  n o t  be i n t r u d e d  upon, w i t h  t h e  p o s s i b l e  e x c e p -  

t i o n  of a b r i e f  e n t r y  by  a t i cke t  co l lec tor ,  or e n c o u n t e r s  i n  t h e  

p a s s a g e w a y  w i t h  o t h e r  s i m i l a r l y  t i c k e t e d  p a s s e n g e r s  o r  t r a i n  

p e r s o n n e l " ) .  

A p a s s e n g e r  aboa rd  a b u s  h a s  a specia l  p r i v a c y  i n t e r e s t  t o  

be l e t  a l o n e  which  h e  does n o t  e n j o y  i n  p u b l i c  p laces .  T h i s  i s  

e m p h a s i z e d  b y  J u s t i c e  D o u g l a s ,  a w e l l- k n o w n  g u a r d i a n  of F i r s t  

Amendment r i g h t s ,  i n  h i s  c o n c u r r i n g  o p i n i o n  i n  Lehman v .  C i t y  o f  

S h a k e r  H e i g h t s ,  4 1 8  U.S. 2 9 8 ,  94  S . C t .  2 7 1 4 ,  4 1  L . E d . 2 d  770  

( 1 9 7 4 )  w h e r e  h e  r e c o g n i z e d  t h a t  e v e n  p r e c i o u s  F i r s t  Amendment 

r i g h t s  would have  t o  g i v e  way t o  t h e  s p e c i a l  i n t e r e s t  of a b u s  
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p a s s e n g e r  t o  be l e t  a l o n e :  

The F i r s t  Amendment, however ,  d r a w s  no  d i s t i n c -  
t i o n  be tween  press p r i v a t e l y  o w n e d ,  a n d  press  
owned o t h e r w i s e .  And i f  w e  are  t o  t u r n  a b u s  
o r  s t ree tcar  i n t o  e i t h e r  a newspaper  or a park,  
w e  t a k e  g r ea t  l i b e r t i e s  w i t h  people who b e c a u s e  
of n e c e s s i t y  become c o m m u t e r s  a n d  a t  t h e  same 
t i m e  c a p t i v e  v i e w e r s  or  l i s t e n e r s .  

I n  a s k i n g  u s  t o  force t h e  s y s t e m  t o  accep t  h i s  
m e s s a g e  a s  a v i n d i c a t i o n  o f  h i s  c o n s t i t u t i o n a l  
r i g h t s  of t h e  commuters. W h i l e  p e t i t i o n e r  
c l e a r l y  h a s  a r i g h t  t o  e x p r e s s  h i s  v i e w s  t o  
t h o s e  who w i s h  t o  l i s t e n ,  h e  h a s  n o  r i g h t  t o  
force h i s  message  upon a n  a u d i e n c e  i n c a p a b l e  of 
d e c l i n i n g  t o  r e c e i v e  it. I n  my v i ew  t h e  r i g h t  
of t h e  c o m m u t e r s  t o  be f ree  from forced i n t r u -  
s i o n s  o n  t h e i r  p r i v a c y  p r e c l u d e s  t h e  c i t y  from 
t r a n s p o r t i n g  i t s  v e h i c l e s  o f  p u b l i c  t r a n s p o r t a -  
t i o n  i n t o  fo rums  for  t h e  d i s s e m i n a t i o n  o f  i d e a s  

. .  
upon t h i s  c a p t i v e  a u d i e n c e .  



419  U.S. a t  306-307, 94 S . C t .  a t  2719 (emphasis a d d e d ) .  J u s t i c e  

Doug la s  f u r t h e r  n o t e d  t h a t  b u s  p a s s e n g e r s  a r e  c a p t i v e  a n d  n o t  

f r e e  t o  i g n o r e  t h e  a c t i v i t i e s  o n  a b u s  b y  m e r e l y  e x i t i n g  l i k e  

people o n  o t h e r  p u b l i c  p laces .  I n  t h e  p r e s e n t  case  P e t i t i o n e r  

w o u l d  n o t  f e e l  free t o  l e a v e .  H e  c o u l d  o n l y  l e a v e  i f  h e  were t o  

f o r f e i t  h i s  j o u r n e y .  2 

S i n c e  Appel lee  was a l r e a d y  a t r a v e l l e r  i n  t h e  s t ream of 

commerce, t h e  r u l e  of Delaware v .  P r o u s e ,  440 U.S. 648 ,  99 S . C t .  

1391 ,  59 L.Ed.2d 660 ( 1 9 7 9 ) ,  s h o u l d  a p p l y  h e r e .  I n  t h a t  case t h e  

C o u r t  h e l d  t h a t  i n v a s i o n  i n t o  p r i v a c y  by  c o n d u c t i n g  a l i c e n s e  and 

r e g i s t r a t i o n  c h e c k  of p e r s o n s  t r a v e l l i n g  t h e  h ighway c a n n o t  b e  

a r b i t r a r y ;  there  mus t  be a t  l eas t  a r e a s o n a b l e  s u s p i c i o n  t h a t  t h e  

l a w  is  b e i n g  v i o l a t e d .  S i n c e  Appellee was a l r e a d y  a p a s s e n g e r  on  

a common ca r r i e r ,  h e  mus t  have ,  and h e  a s s e r t s  h e  d i d  h a v e ,  t h e  

same r i g h t s  a s  a l l  o t h e r  t r a v e l l e r s . 3  

Of course ,  u n d e r  some l i m i t e d  c i r c u m s t a n c e s  p o l i c e  may 

i n v a d e  t h e  p r i v a c y  of t r a v e l l e r s .  However, t h e  i n t r u s i o n  c a n n o t  

be  r a n d o m  o r  a r b i t r a r y .  F o r  e x a m p l e ,  i n  J o n e s  v .  S t a t e ,  4 8 3  

S o . 2 d  4 3 3  ( F l a .  1 9 8 6 )  t h i s  C o u r t  r e c o g n i z e d  t h a t  t h e r e  m u s t  b e  

w r i t t e n  g u i d e l i n e s  and spec i f ic  p r o c e d u r e s  c r e a t e d  t o  e n s u r e  t h a t  

a r b i t r a r y  i n t r u s i o n s  i n t o  t h e  l i b e r t i e s  of c i t i z e n s  d o  n o t  o c c u r :  

Paramount  among a l l  o t h e r  c o n s i d e r a t i o n s ,  t h e  
f o u r t h  amendment  r e q u i r e s  t h a t  a l l  s e i z u r e s  b e  
based o n  e i t h e r :  (1) s p e c i f i c  e v i d e n c e  of a n  
e x i s t i n g  v i o l a t i o n ;  ( 2 )  a showing t h a t  r e a s o n -  

2 T h i s  may e x p l a i n  why no  o n e  had  e v e r  r e f u s e d  O f f i c e r  T u r n e r ' s  
r e q u e s t  t o  s e a r c h  t h e i r  l u g g a g e  ( R 6 ) .  

3 T h e r e  s h o u l d  be n o  l e s s  p r o t e c t i o n  a f f o r d e d  t h o s e  who ,  
b e c a u s e  of f i n a n c i a l  c o n s i d e r a t i o n s ,  m u s t  t r a v e l  b y  b u s  o r  
t r a i n ,  t h a n  t o  t h o s e  who own cars.  
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a b l e  l e g i s l a t i v e  o r  a d m i n i s t r a t i v e  s t a n d a r d s  
a re  m e t ;  or  ( 3 )  a showing  t h a t  o f f i c e r s  c a r r y  
o u t  t h e  s e a r c h  p u r s u a n t  t o  a p l a n  e m b o d y i n g  
s p e c i f i c  n e u t r a l  c r i t e r i a  which l i m i t  t h e  c o n-  
d u c t  o f  t h e  i n d i v i d u a l  o f f i c e r s .  ... We agree 
a n d  f i n d  t h a t  i t  i s  e s s e n t i a l  t h a t  a w r i f t e n  
s e t  o f  u n i f o r m  g u i d e l i n e s  b e  i s s u e d  b e f o r e  a 
r 
t h e  d i s c r e t i o n  o f  f i e l d  o f f i c e r s ,  t h e r e b y  

o a d b l o c k  c a n  be  u t i l i z e d  ... so as t o  m i n i m i z e  

r e s t r i c t i n g  t h e  p o t e n t i a l  i n t r u s i o n -  i n t o  t h ; ?  
p u b l i c ' s  c o n s t i t u t i o n a l  l i b e r t i e s .  W r i t t e n  
g u i d e l i n e s  s h o u l d  c o v e r  i n  d e t a i l  t h e  p r o c e d-  
ures  w h i c h  f i e l d  o f f i c e r s  a re  t o  f o l l o w  a t  t h e  
r o a d b l o c k .  

483 So.2d 438 ( e m p h a s i s  added)  ( c i t a t i o n s  o m i t t e d ) .  I n  a d d i t i o n ,  

i n  U n i t e d  S t a t e s  v .  M a r t i n e z- F u e r t e ,  428 U . S .  543, 96 S.Ct. 3074, 

49 L.Ed.2d 1 1 1 6  ( 1 9 7 6 )  t h e  C o u r t  e m p h a s i z e d  t h a t  t h e  i n t r u s i o n  

i n t o  p r i v a c y  t h a t  o c c u r r e d  was n o t  u n c o n s t i t u t i o n a l  d u r i n g  a 

p e r m a n e n t  r o a d b l o c k  b e c a u s e  t h e  " s u b j e c t i v e  i n t r u s i o n  -- t h e  

g e n e r a t i n g  o f  c o n c e r n  or  even  f r i g h t  on  t h e  pa r t  o f  l a w f u l  t r a v -  

e l l e r s "  is a p p r e c i a b l y  l e s s  t h a n  a r o v i n g  r o a d b l o c k .  96 S.Ct .  a t  

3083. The C o u r t  a l s o  n o t e d  t h a t  "motorists u s i n g  t h e s e  h i g h w a y s  

a r e  n o t  t a k e n  b y  s u r p r i s e  a s  t h e y  know, or  may o b t a i n  knowledge 

o f ,  t h e  l o c a t i o n  of t h e  c h e c k p o i n t s  and w i l l  n o t  b e  s t o p p e d  else-  

w h e r e . "  - I d .  I n  o t h e r w o r d s ,  assuming  t h a t  t h e r e  is  a s t a t u t o r y  

a u t h o r i z a t i o n  f o r  i n t e r f e r i n g  i n t o  t h e  p r i v a c y  r i g h t s  o f  a t r a v -  

e l l e r , 4  t h e r e  m u s t  b e  minimum g u i d e l i n e s  a n d  some t y p e  of 

warn ing  t o  t h e  p u b l i c  of t h e  p o t e n t i a l  i n t e r f e r e n c e .  I n  t h i s  

case  t h e r e  were n o  g u i d e l i n e s  f o r  t h e  p o l i c e  t o  f o l l o w  n o r  

w a r n i n g s  t o  t h e  p a s s e n g e r s  t h a t  t h e  p o l i c e  were g o i n g  t o  b o a r d  

4 B o r d e r  P a t r o l  a g e n t s  h a d  t h e  s t a t u t o r y  a u t h o r i z a t i o n  
i n t e r r o g a t e  t h o s e  b e l i e v e d  t o  b e  a l i e n s .  M a r t i n e z- F u e r t e ,  
S .Ct .  a t  3080 f t n t . 8 .  

t o  
96 
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t h e  b u s  a n d  a s k  q u e s t i o n s .  A s  n o t e d  by Judge  A n s t e a d ' s  d i s s e n t  

i n  t h e  i n s t a n t  case, c i t i n g  a t r i a l  j u d g e ,  t h e  t r a v e l l e r  d o e s  n o t  

know how many t i m e  h e  w i l l  be i n t r u d e d  upon d u r i n g  h i s  t r i p :  

I n  so r u l i n g ,  I have  some s t r o n g  p e r s o n a l  res-  
e r v a t i o n s  a b o u t  t h e  d r u g  i n t e r d i c t i o n  program 
d e s c r i b e d  h e r e i n ,  i n  s p i t e  o f  t h e  f a c t  t h a t  
d r u g  s m u g g l i n g  i s  a major problem i n  o u r  soc- 
i e t y  t o d a y .  The p r o c e d u r e  is i n h e r e n t l y  i n t r u -  

i n v i t e s  a b u s e  a n d  t e n d s  t o  d i m i n i s h  f o u r t h  
amendment  p r o t e c t i o n s .  F o r  e x a m p l e ,  how may 
t i m e s  m u s t  a p e r s o n  be c o n f r o n t e d  w i t h  t h i s  
procedure  w h i l e  h e  is  t r a v e l l i n g  from M i a m i  t o  
N e w  Y o r k  C i t v ?  And, w h e r e  w i l l  i t  a l l  e n d .  

s i v e  o n  a p e r s o n ' s  r i g h t  of p r i v a c y .  I t  

i .e. ,  c a n  it 6e used on b o a r d  a i r l i n e s  d u r i n g  a 
l a y o v e r ?  Can p o l i c e  o f f i c e r s  g o  t h r o u g h  a 
n e i g h b o r h o o d ,  knocking  on doors and a s k i n g  f o r  
c o n s e n t  t o  s e a r c h  h o u s e s  i n  t h e i r  war a g a i n s t  
d r u g s ?  

( A 1 7 ) ,  531 So .2d  a t  1 9 8 ,  ( e m p h a s i s  a d d e d ) .  T h i s  a r b i t r a r y  in-  

t r u s i o n  which is w i t h o u t  warn ing  and is p o t e n t i a l l y  u n l i m i t e d  i s  

l i k e  t h e  random i n t r u s i o n s  w h i c h  t h e  Supreme  C o u r t  d o e s  n o t  

t o l e r a t e :  

W e  c o n c l u d e d  t h e r e  t h a t  r andom r o v i n g  pa t ro l  
s t o p s  c o u l d  n o t  be t o l e r a t e d  b e c a u s e  t h e y  
"would  s u b j e c t  t h e  r e s i d e n t s  . . . [ b o r d e r ]  areas 
t o  p o t e n t i a l l y  u n l i m i t e d  i n t e r f e r e n c e  w i t h  
t h e i r  u s e  o f  t h e  h i g h w a y s ,  s o l e l y  a t  t h e  d i s -  
c r e t i o n  o f  t h e  B o r d e r  P a t r o l  o f f i c e r s . . . .  
[They] c o u l d  s t op  motorists a t  random f o r  ques-  
t i o n i n g ,  d a y  o r  n i g h t ,  anywhere w i t h i n  1 0 0  a i r  
mi les  o f  t h e  2 , 0 0 0- m i l e  b o r d e r ,  o n  a c i t y  
s t ree t ,  a b u s y  highway,  o r  a d e s e r t  road. .  . .I' 
I b i d .  T h e r e  a l so  was a g r a v e  d a n g e r  t h a t  s u c h  
u n r e v i e w a b l e  d i s c r e t i o n  would b e  abused  by some 
o f f i c e r s  i n  t h e  f i e l d .  I b i d .  

R o u t i n e  c h e c k p o i n t s  s t o p s  do n o t  i n t r u d e  s i m -  
i l a r l y  o n  t h e  m o t o r i n g  p u b l i c .  F i r s t ,  t h e  
p o t e n t i a l  i n t e r f e r e n c e  w i t h  l e g i t i m a t e  t r a f f i c  
is minimal .  Motorists u s i n g  t h e s e  highways a r e  
n o t  t a k e n  b y  s u r p r i s e  a s  t h e y  know, o r  may 
o b t a i n  knowledge o f ,  t h e  l o c a t i o n  of t h e  check-  
p o i n t s  and w i l l  n o t  b e  stopped e l s e w h e r e .  
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M a r t i n e z- F u e r t e ,  96 S . c t .  a t  3083 ( e m p h a s i s  a d d e d ) .  I n  t h i s  case 

i f  P e t i t i o n e r  h a d n ' t  c o n s e n t e d ,  t h e  u s u a l y  p r o c e d u r e  w o u l d  be 

fore t h e  West Palm Beach Pol ice t o  n o t i f y  t h e  police a t  t h e  n e x t  

s t o p  i n  F t .  P ie rce  ( R 1 5 ) .  Any c o n s e n t  a f t e r  t h e  a r b i t r a r y  

i n t r u s i o n  i n t o  P e t i t i o n e r ' s  p r i v a c y  was i n v a l i d ,  S t a t e  v .  Fros t ,  

374 So.2d 593  ( F l a .  3d DCA 1 9 7 9 ) ,  or  t a i n t e d  t h e  v o l u n t a r i n e s s  o f  

a n y  c o n s e n t .  F lo r ida  v .  Royer, 460 U.S. 491,  1 0 3  S . C t .  1319 ,  75. 

L .Ed .2d  2 2 9  ( 1 9 8 3 ) .  T h e r e  c a n  b e  no  v a l i d  c o n s e n t  u n l e s s  the re  

is c lear  and  c o n v i n c i n g  e v i d e n c e  of a n  u n e q u i v o c a l  b r e a k  i n  t h e  

c h a i n  of i l l e g a l i t y  b e t w e e n  t h e  u n l a w f u l  d e t e n t i o n  a n d  t h e  

p u r p o r t e d  c o n s e n t .  Norman v .  S t a t e ,  379 So.2d 643 ,  646-647 ( F l a .  

1 9 8 0 ) ;  E l s l e g e r  v .  S t a t e ,  5 0 3  So .2d  1 3 6 7  ( F l a .  4 t h  DCA 1 9 8 7 ) .  

Here, t he r e  was no  s u c h  b r e a k .  

T h e  f a c t  t h a t  P e t i t i o n e r  was a d v i s e d  o f  h i s  r i g h t  t o  r e f u s e  

is n o t  a n  u n e q u i v o c a l  b r e a k  i n  t h e  c h a i n  of i l l e g a l i t y .  T h i s  

s t a t e m e n t  was g i v e n  d u r i n g  t h e  same t i m e  a s  t h e  c o e r c i v e  circum- 

s t a n c e s  n o t e d  by t h e  t r i a l  j u d g e .  I n  Norman v .  S t a t e ,  379 So.2d 

6 4 3 ,  6 4 7  ( F l a .  1 9 8 3 ) ,  t h i s  C o u r t  made it c lear  t h a t  c o n s e n t  is 

v o l u n t a r y  " o n l y  i f  t h e r e  i s  c l e a r  a n d  c o n v i n c i n g  proof of a n  

u n e q u i v o c a l  b r e a k  i n  t h e  c h a i n  of i l l e g a l i t y  s u f f i c i e n t  t o  d i s -  

s i p a t e  t h e  t a i n t  of prior o f f i c i a l  i l l e g a l  a c t i o n . "  Because  t h e  

c o e r c i v e  c i r c u m s t a n c e s  occurred a t  t h e  same t i m e  a s  t h e  w a r n i n g ,  

t h e  s t a t e  c a n n o t  p r o v e  t h a t  t h e r e  was c l e a r  a n d  c o n v i n c i n g  e v i -  

d e n c e  t h a t  t h e  wa rn ing  d i s s p a t e d  t h o s e  c i r c u m s t a n c e s .  

I n  a d d i t i o n ,  i t  s h o u l d  be n o t e d  t h a t  P e t i t i o n e r  was p r o b a b l y  

n e v e r  g i v e n  a n  e f f e c t i v e  a d v i s e m e n t  of h i s  r i g h t  t o  r e f u s e  t o  

c o n s e n t .  The  o f f i c e r s  h a d  c o n s e n t  forms a v a i l a b l e  b u t  d i d  n o t  
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u s e  t h e m  b e c a u s e  o f  t i m e  c o n t r a i n t s  ( R 1 6 ) .  O f f i c e r  T u r n e r  

t e s t i f i e d  t h a t  i f  t h e  f o r m s  were used  it would t a k e  t w o  o r  t h r e e  

m i n u t e s  t o  e x p l a i n  c o n s e n t  ( R 1 9 ) .  T u r n e r  t e s t i f i e d  t h a t  people 

w o u l d  t h e n  h e s i t a t e  t o  s i g n  t h e  w r i t t e n  c o n s e n t  form ( R 1 9 ) .  

T u r n e r  t e s t i f i e d  t h a t  o n c e  t h e  o f f i c e r s  found  s o m e t h i n g  t h e n  a 

w r i t t e n  c o n s e n t  form w o u l d  be p r e s e n t e d  ( R 1 9 ) .  U n d e r  t h e s e  

c i r c u m s t a n c e s ,  t h e  s i m p l e  a d v i s e m e n t  of t h e  r i g h t  t o  r e f u s e  

c o n s e n t  was n o t  a n  e f f e c t i v e  a d v i s e m e n t  a s  r e q u i r e d .  - S e e ,  

S c h n e c k l o t h  v .  B u s t a m o n t e ,  412  U.S. 2 1 8 ,  231 ,  9 3  S . C t .  2 0 4 1 ,  

2 0 5 0 ,  36  L.Ed.2d 8 5 4  ( 1 9 7 3 )  ( a d v i s e m e n t  i s  n o t  d i s p o s i t i v e  

b e c a u s e  i t  n o r m a l l y  i s  i m p r a c t i c l e  t o  i n f o r m  of t h e  d e t a i l e d  

r e q u i r e m e n t s  of a n  e f f e c t i v e  w a r n i n g ) .  The a d v i s e m e n t  d u r i n g  t h e  

time of t h e  i n t i m i d a t i n g  c i r c u m s t a n c e s ,  i s  n o t  a n  u n e q u o v i c a l  

b r e a k  i n  t h e  c h a i n  of i l l e g a l i t y .  The t r i a l  c o u r t  d i d  n o t  e r r  i n  

s u p p r e s s i n g  t h e  e v i d e n c e .  

B. The totality of the situation supports 
the trial court's finding. 

A s s u m i n g  a r g u e n d o  t h a t  t h e r e  was n o  a r b i t r a r y  i n t r u s i o n  

i n v o l v e d  i n  t h i s  case, t h e  t r i a l  c o u r t ' s  f i n d i n g  t h a t  t h e  c o n s e n t  

w a s  i n v a l i d  mus t  s t i l l  be a f f i r m e d .  A s  J u d g e  A n s t e a d  n o t e s  i n  

h i s  d i s s e n t  -- '' .. . t h e  major i ty  f a i l s  t o  honor  t h e  f u n d a m e n t a l  

r u l e  of appellate r e v i e w  t h a t  r e v i e w i n g  c o u r t s  mus t  i n t e r p r e t  t h e  

e v i d e n c e  a n d  r e a s o n a b l e  i n f e r e n c e s  t h e r e f r o m  i n  a manner  t o  s u s-  

t a i n  t h e  t r i a l  c o u r t ' s  r u l i n g .  McNamara v .  S t a t e ,  357 So.2d 410 

( F l a .  1 9 7 8 ) . "  ( A 1 3 ) ,  5 3 1  So .2d  a t  1 9 4 .  J u d g e  A n s t e a d  t h e n  

l i s t e d  some f a c t o r s  i n  t h i s  case w h i c h  c o u l d  s u p p o r t  a f a c t u a l  

f i n d i n g  i n  s u p p o r t  of  t h e  s u p p r e s s i o n .  The f o l l o w i n g  fac tors  
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l i s t e d  b y  J u d g e  A n s t e a d  a s  b e i n g  p r e s e n t  would a l so  b e  r e l e v a n t  

t o  whe the r  P e t i t i o n e r  w a s  coerced i n t o  a c q u i e s c i n g  t o  a p p a r e n t  

police a u t h o r i t y :  

1) t h e  c o n t r a s t  between access t o  a n  o b v i o u s l y  
p u b l i c  b u s  t e r m i n a l  a n d  t h e  i n t e r i o r  of a n  
i n t e r s t a t e  b u s  i n  t r a n s i t  whe re  access t o  t h e  
l a t t e r  is r e s t r i c t ed  t o  p a s s e n g e r s  w i t h  t i c k e t s  
a n d  o t h e r s  h a v i n g  a good r e a s o n  t o  be on board 
w i t h  t h e  a u t h o r i z a t i o n  of t h e  b u s  company; 

2) t h e  n o v e l t y  o f  a police search o f  a b u s  i n  
t h i s  c o u n t r y  a n d  t h e  u n f a m i l i a r i t y  of many 
p a s s e n g e r s  w i t h  t h e i r  r i g h t  t o  r e f u s e  c o n s e n t  
f o r  a s e a r c h  b y  t h e  p o l i c e  w i t h o u t  h a v i n g  t o  
f e a r  a r r e s t  or  o ther  r e p e r c u s s i o n s  as  a conse-  
q u e n c e  o f  t h a t  r e f u s a l ;  

3 )  t h e  t r e m e n d o u s  a u t h o r i t y  p laced i n  t h e  
hands  o f  police o f f i c e r s  t o  compel o b e d i e n c e  t o  
t h e i r  r e q u e s t s  a n d  t h e  p e a c e f u l  d e f e r e n c e  o f  
t h a t  a u t h o r i t y  urged  upon o u r  c i t i z e n s .  When 
u t t e r e d  by a p e r s o n  i n  a u t h o r i t y ,  a ''may" o f t e n  
becomes a " m u s t " ;  

4 )  t h e  i m p l i c i t  a c c u s a t o r y  n a t u r e  of a request 
by  t h e  p o l i c e  t o  s e a r c h  a p a r t i c u l a r  p a s s e n -  
g e r ' s  l u g g a g e  f o r  i l l e g a l  d r u g s ;  

5 )  t h e  small area t o  which a s e a t e d  p a s s e n g e r  
i s  c o n f i n e d  a n d  t h e  r e s u l t i n g  c o n s p i c u o u s n e s s  
a t t e n d a n t  t o  a p a s s e n g e r ' s  at tempt t o  p u b l i c l y  
d e c l i n e  t o  g i v e  c o n s e n t ,  t o  r e f u s e  f u r t h e r  
c o n v e r s a t i o n  w i t h  p o l i c e  o r  t o  l e a v e  a b u s  
a l r e a d y  f i l l e d  w i t h  p a s s e n g e r s ;  

6 )  t h e  na r row a i s l e s  w h i c h  a r e  a u t o m a t i c a l l y  
" b l o c k e d "  m e r e l y  by  t h e  presence o f  a police 
o f f i c e r  e v e n  t h o u g h  t h e  o f f i c e r  may n o t  
" i n t e n d "  t h a t  h i s  p r e s e n c e  i n  t h e  a i s l e  s h o u l d  
s e r v e  t o  " d e t a i n "  t h e  p a s s e n g e r s  whose  b a g s  h e  
s e e k s  t o  s e a r c h ;  
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7 )  t h e  b r i e f  d u r a t i o n  f o r  w h i c h  t h e  b u s  i s  
s t o p p e d  fo r  d e p a r t u r e ; 5  

8 )  t h e  p o l i c e  o f f i c e r s '  p r e s e n c e  o n  b o a r d  
r i g h t  up u n t i l  t h e  t i m e  t h a t  t h e  b u s  i s  r e a d y  
t o  d e p a r t ,  t h e r e b y  m a k i n g  t h e  p a s s e n g e r  l e s s  
l i k e l y  t o  d e p a r t ,  t h e r e b y  making t h e  p a s s e n g e r  
l e s s  l i k e l y  t o  v i e w  e x i t  and  r e e n t r y  o n t o  t h e  
b u s  t o  b e  a r e a s o n a b l e  a l t e r n a t i v e .  

5 The  p o l i c e  o f f i c e r s  t e s t i f i e d  t h a t  t h e y  o n l y  
had t e n  m i n u t e s  t o  c h e c k  t h e  b u s  d u r i n g  t h e  
b o a r d i n g  o p e r a t i o n .  

( A 1 5 ) ,  532 So.2d a t  196 .  

As e x p l a i n e d  i n  S c h n e c k l o t h  v .  B u s t a m o n t e ,  412  U.S. 227, 

228- 229 ,  9 3  S . C t .  2 0 4 1 ,  2 0 4 8 ,  36 L.Ed.2d 854 ( 1 9 7 3 ) ,  no  matter 

how s u b t l e  t h e  i m p l i e d  c o e r c i o n ,  t h e  r e s u l t i n g  c o n s e n t  i s  

i n v a l i d  : 

B u t  t h e  F o u r t h  a n d  F o u r t e e n t h  Amendments  
r e q u i r e  t h a t  a c o n s e n t  n o t  b e  c o e r c e d ,  b y  
e x p l i c i t  o r  i m p l i c i t  m e a n s ,  by  i m p l i e d  t h r e a t  
or  covert force.  F o r ,  no  matter how s u b t l y  t h e  
c o e r c i o n  was a p p l i e d ,  t h e  r e s u l t i n g  " c o n s e n t "  
would b e  no  more t h a n  a p re tex t  f o r  t h e  u n j u s -  
t i f i e d  p o l i c e  i n t r u s i o n  a g a i n s t  w h i c h  t h e  
F o u r t h  Amendment is  d i r e c t e d .  I n  t h e  w o r d s  o f  
t h e  c l a s s i c  a d m o n i t i o n  i n  Boyd v .  U n i t e d  
S t a t e s ,  116  U.S. 616,  635 ,  6 S .Ct .  524,  535 ,  29 
L.Ed.2d 746:  

" I t  may b e  t h a t  it is t h e  o b n o x i o u s  t h i n g  
i n  i t s  m i l d e s t  and l eas t  r e p u l s i v e  f o r m :  
b u t  i l l e g i t i m a t e  a n d  u n c o n s t i t u t i o n a l  
pract ices  g e t  t h e i r  f i rs t  f o o t i n g  i n  t h a t  
way,  n a m e l y ,  b y  s i l e n t  a p p r o a c h e s  a n d  
s l i g h t  d e v i a t i o n s  f r o m  l e g a l  modes  o f  
p r o c e d u r e .  T h i s  c a n  o n l y  b e  o b v i a t e d  by 
a d h e r i n g  t o  t h e  r u l e  t h a t  c o n s t i t u t i o n a l  
p r o v i s i o n s  fo r  t h e  s e c u r i t y  of p e r s o n  and 
p r o p e r t y  s h o u l d  b e  l i b e r a l l y  c o n s t r u e d .  
A close and l i t e r a l  c o n s t r u c t i o n  d e p r i v e s  
them of h a l f  t h e i r  e f f i c a c y ,  and  l e a d s  t o  
g r a d u a l  d e p r e c i a t i o n  of t h e  r i g h t ,  a s  i f  
it c o n s i s t e d  more i n  s o u n d  t h a n  i n  s u b-  
s t a n c e .  I t  is t h e  d u t y  of t h e  c o u r t s  t o  
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be w a t c h f u l  for t h e  c o n s t i t u t i o n a l  r i g h t s  
o f  t h e  c i t i z e n ,  and a g a i n s t  a n y  s t e a l t h y  
e n c r o a c h m e n t s  t h e r e o n . "  

I n  t h e  p r e s e n t  c a se  P e t i t i o n e r  a s  a t i c k e t e d  p a s s e n g e r  

aboard a b u s ,  knowing  t h a t  p o l i c e  were n o t  aboard  as  t i c k e t e d  

p a s s e n g e r s ,  wou ld  r e a s o n a b l y  b e l i e v e  t h a t  t h e  pol ice  were a b o a r d  

t h e  b u s  o n l y  d u e  t o  t h e i r  s p e c i a l  s t a t u s .  P e t i t i o n e r  h a d  n o  

warn ing  t h a t  t h e  pol ice  r e g u l a r l y  boa rded  b u s e s .  When q u e s t i o n -  

i n g  P e t i t i o n e r  t h e  p o l i c e  s t o o d  o v e r  h im i n  t h e  na r row a i s l e  of 

t h e  bus .  By t e l l i n g  P e t i t i o n e r  t h a t  t h e r e  was a n  i n v e s t i g a t i o n  

i n t o  s m u g g l i n g  a n d  t h e n  r e q u e s t i n g  t o  s e a r c h  h i s  l u g g a g e ,  t h e  

pol ice  request was i m p l i c i t l y  a c c u s a t o r y .  C e r t a i n l y ,  n o  r e a s o n -  

a b l e  p e r s o n ,  w i t h  t h e  e x c e p t i o n  o f  t r a i n e d  j u d g e s  and l a w y e r s ,  

w o u l d  f e e l  f r e e  t o  i g n o r e  t h e  i n t r u s i o n  i n t o  h i s  p r i v a c y  b y  

p o l i c e . 5  T h i s  is e x e m p l i f i e d  b y  t h e  f a c t  t h a t  n o  o n e  had e v e r  

r e f u s e d  Off icer  T u r n e r ' s  request t o  s e a r c h  t h e i r  l u g g a g e  (R6). 

5 I n d e e d ,  t h e s e  a r e  t h e  v e r y  comment s  b y  J u d g e  L e t t s  i n  h i s  
d i s s e n t  i n  B o s t i c k  v .  S ta te ,  510 So.2d 321, 323 ( F l a .  4 t h  DCA 
1 9 8 7 )  : 

M o r e o v e r ,  my v e r s i o n  o f  common s e n s e  t e l l s  me t h a t  
a paid and t i c k e t  p a s s e n g e r  w i l l  n o t  v o l u n t a r i l y  
f o r f e i t  h i s  d e s t i n a t i o n  and g e t  u p  and e x i t  a b u s  
i n  t h e  m i d d l e  of h i s  j o u r n e y ,  d u r i n g  a t e m p o r a r y  
s t o p o v e r  w h i l e  t h e  p o l i c e m e n ,  o n e  w i t h  a pouched 
gun  i n  h i s  hand ,  are s t a n d i n g  o v e r  h im i n  a n a r r o w  
a i s l e  a s k i n g  h i m  q u e s t i o n s  and  r e q u e s t i n g  permis- 
s i o n  t o  s e a r c h  h i s  l u g g a g e .  I t  i s  n o t  a q u e s t i o n  
o f  whe the r  he  a c t u a l l y  was f r ee  t o  l e a v e ,  as  a l l  of 
u s  t r a i n e d  l a w y e r s  know h e  was. T h e  t e s t  i s  
whe the r  a l a y m a n  would  r e a s o n a b l y  b e  e x p e c t e d  t o  
b e l i e v e  h e  w a s  f r e e  t o  l e a v e  u n d e r  t h e s e  c i r c u m-  
s t a n c e s .  I c o n c l u d e  h e  would  n o t .  
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I t  is wel l- se t t led  t h a t  f o r  c o n s e n t  t o  be v a l i d  it c a n n o t  be 

mere a c q u i e s c e n c e  t o  a p p a r e n t  p o l i c e  a u t h o r i t y .  Lockwood v .  

S t a t e ,  470  So .2d  8 2 2  ( F l a .  2d DCA 1 9 8 5 ) ;  Mosley v .  S t a t e ,  335 

S o . 2 d  8 8 0  ( F l a .  4 t h  DCA 1 9 7 6 ) ;  B a i l e y  v .  S t a t e ,  319 So.2d 22 ,  27 

( F l a .  4 t h  DCA 1 9 7 5 ) .  The  c i r c u m s t a n c e s  i n  t h i s  case s u p p o r t  a 

f i n d i n g  t h a t  P e t i t i o n e r  m e r e l y  a c q u i e s c e d  t o  a p p a r e n t  p o l i c e  

a u t h o r i t y .  The f o l l o w i n g  p o r t i o n  o f  S t a t e  v .  Kerwick ,  512 So.2d 

3 4 7  ( F l a .  4 t h  DCA 1 9 8 7 )  f u r t h e r  i l l u s t r a t e s  how c o e r c i v e  t h e s e  

b u s  i n t r u s i o n s  are:  

" E v e n  i f  t h e  R u l i n g s  o f  L a w  made h e r e i n  were 
n o t  amply s u p p o r t e d  by  t h e  e v i d e n c e ,  t h e  C o u r t  
wou ld  f i n d  e x t r e m e l y  t r o u b l e s o m e  t h e  a d m i t t e d  
pol ic ies  of t hese  Broward d e p u t i e s  r e g a r d i n g  
' e n c o u n t e r s '  w i t h  t h e  p u b l i c .  D e s p i t e  t h e  
a p p a r e n t  p r o t e c t i o n s  of A r t i c l e  One, S e c t i o n  23  
o f  t h e  F l o r i d a  C o n s t i t u t i o n ,  commonly referred 
t o  a s  a ' r i g h t  of p r i v a c y ' ,  t h e  e v i d e n c e  i n  
t h i s  c a u s e  h a s  evoked  images  of t h e  d a y s ,  u n d e r  
o the r  f l a g s ,  when n o  man t r a v e l l e d  h i s  
n a t i o n s ' s  roads  o r  r a i l w a y s  w i t h o u t  f e a r  o f  
u n w a r r a n t e d  i n t e r r u p t i o n ,  b y  i n d i v i d u a l s  who 
h e l d  t e m p o r a r y  power i n  t h e  G o v e r n m e n t .  The 
s p e c t r e  of A m e r i c a n  c i t i z e n s  b e i n g  a s k e d ,  by 
b a d g e - w e i l d i n g  p o l i c e  f o r  i d e n t i f i c a t i o n ,  
t r a v e l  papers -- i n  shor t  a r a i s o n  d ' e t r e  -- i s  
f o r e i g n  t o  a n y  f a i r  r e a d i n g  of t h e  C o n s t i t u -  
t i o n ,  a n d  i t s  g u a r a n t e e  o f  human l i b e r t i e s .  
T h i s  i s  n o t  H i t l e r ' s  B e r l i n ,  o r  S t a l i n ' s  
Moscow, o r  i t  i s  t h e  w h i t e  s u p r e m a c i s t  S o u t h  
Africa.  Y e t ,  i n  Broward County ,  F l o r i d a ,  t h e s e  
police o f f i c e r s  a p p r o a c h  e v e r y  p e r s o n  o n  b o a r d  
b u s e s  and t r a i n s  ( t h a t  t i m e  pe rmi t s ' )  and c h e c k  
i d e n t i f i c a t i o n ,  t i c k e t s ,  a s k  t o  s e a r c h  l u g g a g e  
-- a l l  i n  t h e  name of ' v o l u n t a r y  c o o p e r a t i o n '  
w i t h  l a w  e n f o r c e m e n t  -- t o  t h e  s h o c k i n g  e x t e n t  
t h a t  o n e  o f f i c e r ,  Damiano, admi t t ed  t h a t  d u r i n g  
t h e  p r e v i o u s  n i n e  m o n t h s ,  h e ,  h i m s e l f ,  h a d  
s e a r c h e d  i n  e x c e s s  of t h r e e  t h o u s a n d  bags!  I n  
t h e  C o u r t ' s  o p i n i o n ,  t h e  f o u n d e r s  o f  t h e  Repub- 
l i c  w o u l d  be  t h u n d e r s t r u c k .  I t  c e r t a i n l y  
s h o c k ' s  t h e  C o u r t ' s  c o n s c i e n c e  t h a t  t h e  Ameri- 
c a n  p u b l i c  w o u l d  b e  ' a s k e d , '  a t  b a d g e - p o i n t ,  
w i t h o u t  t h e  s l i g h t e s t  s u s p i c i o n ,  t o  i n t e r r u p t  
t h e i r  s c h e d u l e s ,  t r a v e l s  and i n d i v i d u a l  l i b e r -  
t i e s  t o  pe rmi t  s u c h  i n t r u s i o n s .  T h i s  C o u r t  

- 
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w o u l d  i l l - exx>ec t  a n y  c i t i z e n  t o  r e j e c t ,  o r  
r e f u s e ,  t o  cooperate when f a c e d  w i t h  t h e  t rap-  
p i n g s  of power l i k e  b a d g e s  and i d e n t i f i c a t i o n  
c a r d s .  I t  i s  much l i k e  t h e  f e e l i n g  t h a t  a n  _ .  . .  

o r d i n a r v  c i t i z e n  h a s  o n  s e e i n s  a R a t r o l  c a r  * & L 

b e h i n d  h i m ,  o r  o b s e r v i n q  b l u e  l i g h t s  f l a s h i n g ,  
o r  b e i n g  c o n f r o n t e d  by  a pol ice  of f icer  a s k i n g  
q u e s t i o n s ,  

512 So.2d a t  348-349 ( e m p h a s i s  a d d e d ) .  The show of a u t h o r i t y  and 

i n t r u s i o n  i n t o  P e t i t i o n e r ' s  p r i v a c y  i n  t h i s  case s u p p o r t s  t h e  

t r i a l  c o u r t ' s  r u l i n g  which  s h o u l d  b e  a f f i r m e d .  

C .  The s e a r c h  went beyond t h e  scope of any a l l e g e d  c o n s e n t .  

A s s u m i n g  a r g u e n d o  t h a t  P e t i t i o n e r ' s  a l l e g e d  c o n s e n t  was n o t  

m e r e l y  a c q u i e s c e n c e  t o  a p p a r e n t  police a u t h o r i t y ,  n o r  t a i n t e d  by 

t h e  police i n t r u s i o n  i n t o  h i s  p r i v a c y ,  b e c a u s e  t h e  s e a r c h  w e n t  

b e y o n d  t h e  scope of t h e  a l l e g e d  c o n s e n t  t h e  t r i a l  c o u r t  d i d  n o t  

e r r  i n  s u p p r e s s i n g  t h e  e v i d e n c e .  - S e e ,  S t u a r t  v .  S t a t e ,  360 So.2d 

406  ( F l a .  1 9 7 8 )  ( t r i a l  cou r t ' s  r u l i n g  s h o u l d  b e  u p h e l d  u n d e r  t h e  

" r i g h t  fo r  any  r e a s o n "  d o c t r i n e )  .6 

See f o o t n o t e  7 o f  J u d g e  A n s t e a d ' s  d i s s e n t  ( A 1 6 ) ,  5 3 1  So.2d 
a t  197:  

A n o t h e r  i s s u e  i g n o r e d  by t h e  m a j o r i t y  is  t h e  e x t e n t  
of t h e  c o n s e n t ,  i f  a n y ,  g i v e n  t o  s e a r c h  A v e r y ' s  
l u g g a g e .  I t  appears  f a c t u a l l y  t h a t  a n y  c o n s e n t  
s o u g h t  and o b t a i n e d  was t o  " l o o k  t h r o u g h "  t h e  l u g -  
g a g e ,  n o t  t o  f o r c i b l y  t e a r  o p e n  a s e a l e d  a n d  
w r a p p e d  c o n t a i n e r .  S e e ,  M c P h e r s o n  v .  S t a t e ,  N o ,  
87-2226 ( F l a .  4 t h  DCA 1 ( A n s t e a d ,  J . ,  d i s s e n t -  
i n g ) ;  H o r v i t z  v .  S t a t e ,  433 .So .2d  5 4 5 . ( F l a .  4 t h  DCA 
1 9 8 3 ) ;  S t a t e  v .  Cross ,  1 3  F.L.W. 270 ( F l a .  3d DCA 
J a n u a r y  26,  1 9 8 8 ) .  
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I n  t h e  p r e s e n t  c a s e ,  P e t i t i o n e r  a c c o r d i n g  t o  t h e  t e s t i m o n y  

of t h e  s t a t e ' s  w i t n e s s ,  b u t  n o t  t h e  f i n d i n g  of t h e  t r i a l  

c o u r t , 7  g a v e  c o n s e n t  t o  t h e  o f f i c e r s  t o  l o o k  i n s i d e  h i s  l u g -  

g a g e .  Howeve r ,  t h e r e  was n o  c o n s e n t  t o  o p e n  a n y  c o n t a i n e r s  

w i t h i n  t h e  l u g g a g e .  When t h e  police to re  apar t  t h e  foam r u b b e r  

t o  s e a r c h  i n s i d e  of it t h e  s e a r c h  w e n t  f a r  b e y o n d  t h e  scope of 

a n y  c o n s e n t  which was g i v e n .  See, S t a t e  v .  Cross, 1 3  F.L.W, 270 

( F l a .  4 t h  DCA J a n u a r y  2 6 ,  1 9 8 8 )  ( c o n s e n t  t o  s e a r c h  l u g g a g e  d i d  

n o t  c o n s t i t u t e  p e r m i s s i o n  t o  s e a r c h  i n s i d e  t a p e - w r a p p e d  b a l l  

located w i t h i n  l u g g a g e ) .  

R e c e n t l y  t h e r e  h a s  b e e n  some c o n t r o v e r s y  a s  t o  w h e t h e r  a 

c o n s e n t  t o  search  w i t h i n  l u g g a g e  a u t o m a t i c a l l y  c o n s t i t u t e s  a 

c o n s e n t  t o  s e a r c h  w i t h i n  closed c o n t a i n e r s  w i t h i n  t h e  l u g g a g e ,  

F o r  e x a m p l e ,  i n  S t a t e  v .  W a r g i n ,  4 1 8  So .2d  1 2 6 1  ( F l a .  4 t h  DCA 

1 9 8 2 )  a p a n e l  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal h e l d  t h a t  

o n c e  a s u s p e c t  c o n s e n t e d  t o  t h e  s e a r c h  of h i s  s u i t c a s e ,  s u c h  

c o n s e n t  e x t e n d s  t o  a n y  c o n t a i n e r  w i t h i n  t h e  s u i t c a s e ,  T h i s  

h o l d i n g  w a s  based on  t h e  C o u r t ' s  e x t e n s i o n  t o  c o n s e n s u a l  searches 

o f  t h e  U n i t e d  S t a t e s  Supreme C o u r t  d e c i s i o n  i n  U n i t e d  S ta tes  v.  

R o s s ,  456 U . S .  798 ,  1 0 2  S . C t .  2157,  72 L . E d .  2d 572 ( 1 9 8 2 ) ,  which 

h e l d  t h a t  w h e r e  p robab l e  c a u s e  e x i s t s  t o  s e a r c h  a v e h i c l e ,  t h e  

c o n t e n t s  of t h a t  v e h i c l e ,  i n c l u d i n g  a n y  closed c o n t a i n e r s ,  may 

a l s o  b e  s e a r c h e d .  

~~ 

T h e  t r i a l  c o u r t  f o u n d  t h a t  i f  t h e r e  was any  c o n s e n t  it was 
coerced ( R 4 2 ) .  

_. 



I n  S t a t e  v .  Fuksman, 468 So.2d 1067  ( F l a .  3d DCA 1 9 8 5 ) ,  t h e  

T h i r d  D i s t r i c t  C o u r t  of appeal  e x p r e s s l y  r e f u s e d  t o  adopt t h e  

W a r g i n  h o l d i n g .  T h e  Fuksman c o u r t  p o i n t e d  o u t  t h a t  Ross empha- 

s i z e d  t h e  e x i s t e n c e  of p r o b a b l e  c a u s e  as  a p r e d i c a t e  t o  i t s  d e c i -  

s i o n .  T h u s ,  t h e  c o n s i d e r a t i o n s  o n  wh ich  Ross was g r o u n d e d  are 

n o t  a p p l i c a b l e  i n  a c o n s e n t  t o  s e a r c h  c o n t e x t  where  t h e r e  is n o t  

p r o b a b l e  c a u s e :  

I f  a p e r s o n  c o n s e n t s  t o  t h e  s e a r c h  of a v e h i c l e  
c o n t a i n i n g  l u g g a g e  and a s e a r c h  o f  t h e  v e h i c l e  
a l o n e  r e v e a l s  n o t h i n g ,  t h e  problem of t h e  pos- 
s i b l e  g r e a t e r  i n t r u s i o n  by d e t e n t i o n  o r  s e i z u r e  
d o e s  n o t  a r i s e  b e c a u s e  t h e  p r o b a b l e  c a u s e  
n e c e s s a r y  t o  s e c u r e  t h e  w a r r a n t  i s  n o n e x i s t e n t .  
Therefore, t h e  o f f i ce r  h a s  n o  d i l e m m a  b e c a u s e  
h e  h a d  n o  cho ice :  h e  m u s t  l e t  t h e  c o n s e n t i n g  
pa r ty  be o n  h i s  way. I t  is b e c a u s e  t h e  c i t i z e n  
h a s  n o t  g i v e n  police p r o b a b l e  c a u s e  t o  b e l i e v e  
h i s  v e h i c l e  c o n t a i n s  c o n t r a b a n d  t h a t  h e  h a s  t h e  
r i g h t  t o  proceed w i t h o u t  o f f i c i a l  i n t e r f e r e n c e .  
Absen t  p r o b a b l e  c a u s e ,  t h e  pol ice  c a n  e n g a g e  i n  
t h e  g r e a t e r  i n t r u s i o n  of s e a r c h i n g  t h e  l u g g a g e  
o n l y  u n d e r  c i r c u m s t a n c e s  i n  which  t h e  scope of 
t h e  c o n s e n t  t o  search is d e f i n e d  c l e a r l y  enough  
t o  i n c l u d e  t h e  l u g g a g e .  

S t a t e  v .  Fuksman, s u p r a  a t  1069-1070 (emphasis  i n  o r i g i n a l ) .  

O t h e r  d e c i s i o n s  by  t h e  d i s t r i c t  c o u r t s  of F l o r i d a  h a v e  a l so  

r e f u s e d  t o  e x t e n d  t h e  c o n s e n t  t o  s e a r c h  l u g g a g e  t o  p a c k a g e s  c o n-  

t a i n e d  w i t h i n  t h e  l u g g a g e .  See, H u t c h i n s o n  v .  S t a t e ,  505 So.2d 

5 7 9  ( F l a .  2d DCA 1 9 8 7 )  ( c o n s e n t  t o  search p u r s e  does n o t  c o n s t i -  

- 

t u t e  c o n s e n t  t o  s e a r c h  smal l  u n o p e n e d  b a g  i n  p u r s e ) ;  S t a t e  v .  

Cross ,  1 3  F.L.W. 270 ( F l a .  3d DCA, J a n u a r y  26,  1 9 8 8 )  ( c o n s e n t  t o  

search  l u g g a g e  d i d  n o t  c o n s t i t u t e  p e r m i s s i o n  t o  search i n s i d e  

tape-wrapped b a l l  l o c a t e d  w i t h i n  l u g g a g e ) .  



The c o n c l u s i o n  i n  t h e s e  cases t h a t  c o n s e n t  t o  s e a r c h  l u g g a g e  

d o e s  n o t  mean t h a t  a l l  c o n t a i n e r s  i n  t h e  l u g g a g e  may b e  r i f l e d  

r e c e i v e s  s u p p o r t  f rom t h e  U n i t e d  S t a t e s  Supreme C o u r t ' s  d e c i s i o n  

i n  U n i t e d  S t a t e s  v .  P l a c e ,  462 U.S. 696 ,  1 0 3  S .Ct .  2637,  77 L.Ed. 

2d 1 1 0  ( 1 9 8 3 )  d e c i d e d  s u b s e q u e n t  t o  U n i t e d  S t a t e s  v .  Ross, s u p r a ,  

i n  w h i c h  J u s t i c e  O'Connor ,  w r i t i n g  fo r  t h e  m a j o r i t y ,  re-affirmed 

t h e  c o n t i n u i n g  v a l i d i t y  of U n i t e d  S t a t e s  v .  Chadwick,  433 U.S. 1 

( 1 9 7 7 )  a n d  A r k a n s a s  v .  S a n d e r s ,  442  U.S. 753 ( 1 9 7 9 ) ,  r e q u i r i n g  

police t o  o b t a i n  a w a r r a n t  b e f o r e  s e a r c h i n g  c l o s e d  c o n t a i n e r s :  

The F o u r t h  Amendment protects  t h e  " r i g h t  of t h e  
people  t o  b e  s e c u r e  i n  t h e i r  p e r s o n s ,  h o u s e s ,  
papers ,  a n d  e f f e c t s ,  a g a i n s t  u n r e a s o n a b l e  
s e a r c h e s  a n d  s e i z u r e s . "  A l though  i n  t h e  con-  
t e x t  of p e r s o n a l  p r o p e r t y ,  a n d  p a r t i c u l a r l y  
c o n t a i n e r s ,  t h e  F o u r t h  Amendment c h a l l e n g e  is 
t y p i c a l l y  t o  t h e  s u b s e q u e n t  s e a r c h  of t h e  c o n-  
t a i n e r  r a t h e r  t h a n  t o  i t s  i n i t i a l  s e i z u r e  by  
t h e  a u t h o r i t i e s ,  o u r  cases r e v e a l  some g e n e r a l  
p r i n c i p l e s  r e g a r d i n g  s e i z u r e s .  I n  t h e  o r d i n a r y  
case ,  t h e  C o u r t  h a s  v i e w e d  a s e i z u r e  of per- 
s o n a l  p r o p e r t y  a s  per  se  u n r e a s o n a b l e  w i t h i n  
t h e  m e a n i n g  of t h e  F o u r t h  Amendment u n l e s s  it  
is a c c o m p l i s h e d  p u r s u a n t  t o  a j u d i c i a l  w a r r a n t  
i s s u e d  upon  p r o b a b l e  c a u s e  a n d  p a r t i c u l a r l y  
d e s c r i b i n g  t h e  items t o  b e  s e i z e d .  S e e ,  -., 
M a r r o n  v .  U n i t e d  S ta tes ,  275 U . S .  192 ,  1 9 6 ,  48 
S . C t .  7 4 ,  7 6 ,  72 L.Ed. 2 3 1  ( 1 9 2 7 ) .  Where l a w  
e n f o r c e m e n t  a u t h o r i t i e s  h a v e  p r o b a b l e  c a u s e  t o  
b e l i e v e  t h a t  a c o n t a i n e r  h o l d s  c o n t r a b a n d  or 
e v i d e n c e  o f  a crime, b u t  h a v e  n o t  s e c u r e d  a 
w a r r a n t ,  t h e  c o u r t  h a s  i n t e r p r e t e d  t h e  amend- 
m e n t  t o  permi t  s e i z u r e ,  o f  t h e  p r o p e r t y ,  pend-  
i n g  i s s u a n c e  o f  a w a r r a n t  t o  examine  i t s  con-  
t e n t s ,  i f  t h e  e x i g e n c i e s  of t h e  c i r c u m s t a n c e s  
demand it or some o t h e r  r e c o g n i z e d  e x c e p t i o n  t o  
t h e  w a r r a n t  r e q u i r e m e n t  i s  P r e s e n t .  S e e .  e.a.. 
A r k a n s a s  v .  S a n d e r s ,  4 4 2 - U . S .  7 5  
S . C t .  2 5 8 6 ,  6 1  L.Ed.2d 2 5 3  ( 1 9 7  
S t a t e s  v .  Chadwick ,  433 U.S. 1, 97 
53 L.Ed.2d 5 3 8  ( 1 9 7 7 ) ;  C o o l i d g e  v 
s h i r e ,  4 0 3  U.S. 433, 9 1  S .Ct .  2022,  
564 ( 1 9 7 1 ) .  

4-. 

3,761, 9 9  
9 ) ;  U n i t e d  
S.Ct .  2476,  . N e w  Hamp- 

29 L.Ed.2d 
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1 0 3  S . C t .  2637  ( e m p h a s i s  a d d e d )  ( f o o t n o t e s  o m i t t e d ) .  Thus ,  t h e  

U n i t e d  S t a t e s  Supreme C o u r t  cases  a r e  v e r y  f a r  from s u g g e s t i n g  

t h a t  t h e  scope of a " c o n s e n t "  s e a r c h  i s  a u t o m a t i c a l l y  e x t e n d e d ,  

i n  t h e  a b s e n c e  o f  p r o b a b l e  c a u s e ,  t o  i n c l u d e  s e a r c h  of e v e r y  

c l o s e d  c o n t a i n e r  d i s c o v e r e d .  

I n  t h e  p r e s e n t  case  a s s u m i n g  a r g u e n d o  t h a t  t h e  p o l i c e  

o b t a i n e d  c o n s e n t  t o  s e a r c h  A p p e l l a n t ' s  l u g g a g e ,  t h i s  c o n s e n t  d i d  

n o t  e x t e n d  t o  t h e  p a c k a g i n g  i n s i d e  t h e  l u g g a g e . 8  F u r t h e r m o r e ,  

t h e  a l l e g e d  c o n s e n t  t o  l o o k  i n s i d e  of t h e  l u g g a g e  w o u l d  n o t  e x-  

t e n d  t o  t h e  d e s t r u c t i o n  of items w i t h i n  t h e  l u g g a g e  -- i . e . ,  t h e  

t e a r i n g  a p a r t  of t h e  foam b a l l .  A s  n o t e d  i n  S t a t e  v .  Kerwick,  

5 1 2  S o . 2 d  3 4 7  ( F l a .  4 t h  DCA 1 9 8 7 )  ( a d o p t i n g  t h e  t r i a l  c o u r t ' s  

r u l i n g ) ,  t h e r e  i s  n o  d o u b t  t h a t  a c i t i z e n ' s  c o n s e n t  t o  s e a r c h  

w i t h i n  t h e i r  l u g g a g e  d o e s  n o t  e x t e n d  t o  d e s t r o y i n g  o b j e c t s  w i t h i n  

t h e  l u g g a g e :  

8 I n  S a n d e r s ,  t h e  C o u r t  e x p l a i n e d :  

"The police a c t e d  properly -- i n d e e d  commendably -- 
i n  a p p r e h e n d i n g  r e s p o n d e n t  a n d  h i s  l u g g a g e .  They  
h a d  ample p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  r e s p o n-  
d e n t ' s  g r e e n  s u i t c a s e  c o n t a i n e d  m a r i j u a n a  .... Hav- 
i n g  p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  c o n t r a b a n d  was 
b e i n g  d r i v e n  away  i n  t h e  t a x i ,  t h e  p o l i c e  were 
j u s t i f i e d  i n  s t o p p i n g  t h e  v e h i c l e  ... and  s e i z i n g  
t h e  s u i t c a s e  t h e y  s u s p e c t e d  c o n t a i n e d  c o n t r a b a n d .  
442 U.S., a t  761,  99 S.Ct .  a t  2591. 

The C o u r t  went  on  t o  h o l d  t h a t  t h e  po l i ce  v i o l a t e d  
t h e  F o u r t h  Amendment i n  i m m e d i a t e l y  s e a r c h i n g  t h e  
l u g g a g e  r a t h e r  t h a n  f i rs t  o b t a i n i n g  a w a r r a n t  a u t h-  
o r i z i n g  t h e  s e a r c h .  I d . ,  a t  766 ,  99 S.Ct .  a t  2594. 
" T h a t  h o l d i n g  was n o r a f f e c t e d  by  o u r  r e c e n t  d e c i -  
s i o n  i n  U n i t e d  S t a t e s  v .  Ross, 456 U.S. 798,  824,  
1 0 2  S .Ct .  2157,  2172, 72 L.Ed.2d 572 ( 1 9 8 2 ) . "  

U n i t e d  S t a t e s  v .  P l a c e ,  supra,  f t n t . 3 ,  1 0 3  S .Ct .  a t  2641. 
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"Upon h a n d  c h e c k i n g  t h e  l a r g e  s u i t c a s e ,  t h e  
o f f i c e r  found a smaller bag t h e r e i n ,  w h i c h  w a s  
l o c k e d .  N o  request was made by t h e  o f f i ce r  t o  
u n l o c k  o r  o p e n  t h e  sma l l e r  b a g .  D e f e n d a n t  
t e s t i f i e d  t h a t  i f  t h e y  had r e q u e s t e d  t h e  r i g h t  
t o  c u t  i n t o  t h e  l u g g a g e ,  s h e  wou ld  h a v e  
r e f u s e d .  The of f icer  t h e n  c u t  t h e  bag open  and 
p u l l e d  from t h e  package  a small amount  o f  s u b-  
s t ance  l a t e r  t e s t e d  t o  b e  c o c a i n e , . . .  The  
C o u r t  r u l e s  t h a t  a n y  ' c o n s e n t '  amoun ted  t o  a 
p e r m i s s i o n  t o  ' c h e c k '  t h e  b a g g a g e  a n d  w a s  

C o u r t  h a s  n o  d o u b t ,  t h a t  any c i t i z e n -  wou ld  
o b j e c t  t o  t h T t y p e  o f  a c t i o n  t a k e n  by t h e  o f f i -  
cers i n  t h i s  case ,  a n d  f i n d s  s u c h  a c t i v i t y  a 
s e a r c h  a n d  s e i z u r e  w h i c h  is, a t  best ,  ' u n r e a -  
s o n a b l e ' ,  a n d  a t  wors t ,  a f l a g r a n t  d e n i a l  o f  
t h i s  D e f e n d a n t ' s  F i r s t  a n d  F o u r t h  Amendment 
r i g h t s ,  

512  So .2d  a t  348 ( e m p h a s i s  a d d e d ) .  T h e  c o n s e n t  was l o g i c a l l y  

l i m i t e d  t o  t h e  o p e n i n g  o f  t h e  l u g g a g e ,  Thus,  t h e  s u p p r e s s i o n  o f  

t h e  e v i d e n c e  m u s t  be a f f i r m e d  b e c a u s e  t h e  p o l i c e  exceeded  t h e  

scope of any  a l l e g e d  c o n s e n t  by t h e  d e s t r u c t i o n  of t h e  foam b a l l .  

T h e  t r i a l  cour t  d i d  n o t  e r r  i n  t h e  p r e s e n t  case by s u p p r e s s i n g  

t h e  e v i d e n c e .  

D,  I n v a s i o n  i n t o  t h e  r i g h t  to  privacy 
g u a r a n t e e d  under A r t i c l e  I ,  S e c t i o n  23  
of t h e  F l o r i d a  C o n s t i t u t i o n .  

A s s u m i n g ,  a r g u e n d o  t h a t  no  v i o l a t i o n  o f  t h e  r i g h t  t o  b e  

f r e e  from u n r e a s o n a b l e  s ea rches  a n d  s e i z u r e s  g u a r a n t e e d  by t h e  

Un i t ed  Sta tes  C o n s t i t u t i o n  occurred, t h e  i n t r u s i o n ,  w i t h o u t  a n y  

s u s p i c i o n  o f  i l l e g a l  a c t i v i t y ,  i n t o  P e t i t i o n e r ' s  p r i v a c y  by  



b o a r d i n g  t h e  b u s  and  q u e s t i o n i n g  him i n  t h e  mids t  of h i s  j o u r n e y  

v i o l a t e d  P e t i t i o n e r ' s  r i g h t  t o  b e  l e t  a l o n e  u n d e r  A r t i c l e  I ,  

s e c t i o n  23  of t h e  F lo r ida  C o n s t i t u t i o n .  

Ar t ic le  I ,  s e c t i o n  23 ,  r e a d s  a s  follows: 

S e c t i o n  23. R i g h t  t o  p r ivacy .- - Every  n a t u r a l  
p e r s o n  h a s  t h e  r i g h t  t o  b e  l e t  a l o n e  from 
g o v e r n m e n t  i n t r u s i o n  i n t o  h i s  p r i v a t e  l i f e  
e x c e p t  a s  o t h e r w i s e  p r o v i d e d  h e r e i n .  T h i s  
s e c t i o n  s h a l l  n o t  be c o n s t r u e d  t o  l i m i t  t h e  
p u b l i c ' s  r i g h t  t o  access t o  p u b l i c  records  a n d  
m e e t i n g s  as  p r o v i d e d  by  law. 

F l a . C o n s t . ,  A r t .  I ,  523. S e c t i o n  2 3  " e x p r e s s l y  a n d  s u c c i n t l y  

p r o v i d e s  f o r  a s t r o n g  r i g h t  of p r i v a c y  n o t  f ound  i n  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n . "  W i n f i e l d  v .  D i v i s i o n  of P a r i - M u t u e l  

W a g e r i n g ,  D e p a r t m e n t  of R e g u l a t i o n ,  477  So .2d  5 4 4 ,  5 4 8  ( F l a .  

1 9 8 5 ) .  A s  e x p l a i n e d  b y  t h i s  C o u r t ' s  o p i n i o n  i n  W i n f i e l d  t h e  

r i g h t  t o  b e  l e t  a l o n e  from g o v e r n m e n t a l  i n t r u s i o n  was made as  

s t r o n g  as  p o s s i b l e  b y  e x c l u d i n g  words s u c h  a s  " u n r e a s o n a b l e "  o r  

" u n w a r r a n t e d "  : 

T h e  c i t i z e n s  of F l o r i d a  opted  f o r  more 
p r o t e c t i o n  from g o v e r n m e n t a l  i n t r u s i o n  when 
t h e y  a p p r o v e d  a r t i c l e  I ,  s e c t i o n  2 3 ,  of t h e  
F l o r i d a  C o n s t i t u t i o n .  T h i s  amendment  i s  a n  
i n d e p e n d e n t ,  f r e e s t a n d i n g  c o n s t i t u t i o n a l  
p r o v i s i o n  which  d e c l a r e s  t h e  f u n d a m e n t a l  r i g h t  
t o  p r i v a c y .  A r t i c l e  I ,  s e c t i o n  2 3 ,  was 
i n t e n t i o n a l l y  p h r a s e d  i n  s t r o n g  terms.  The  
d r a f t e r s  of t h e  amendment  rejected t h e  u s e  of 

e x e r c i s e d  t h e i r  p r e r o g a t i v e  a n d  e n a c t e d  a n  
amendment  t o  t h e  F l o r i d a  C o n s t i t u t i o n  w h i c h  
e x p r e s s l y  a n d  s u c c i n t l y  p r o v i d e s  f o r  a s t r o n g  
r i g h t  or  p r i v a c y  n o t  found  i n  t h e  U n i t e d  S ta tes  
C o n s t i t u t i o n ,  i t  c a n  o n l y  b e  c o n c l u d e d  t h a t  t h e  
r i g h t  i s  m u c h  b roader  i n  scope t h a n  t h a t  of 
t h e  Federal C o n s t i t u t i o n .  
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477 So.2d a t  548 ( e m p h a s i s  a d d e d ) .  T h i s  C o u r t  a l so  n o t e d  t h a t  it 

is t h e  s t a t e ' s ,  and n o t  t h e  f e d e r a l  g o v e r n m e n t ' s ,  r e s p o n s i b i l i t y  

t o  p r o t e c t  t h e  p e r s o n a l  p r i v a c y  o f  i ts  c i t i z e n s  t o  b e  l e t  a l o n e  

by  o t h e r  people : 

However a s  p r e v i o u s l y  n o t e d ,  t h e  Uni ted  S t a t e s  
Supreme C o u r t  h a s  a lso  made it a b s o l u t e l y  c lea r  
t h a t  t h e  s t a t e s ,  n o t  t h e  f e d e r a l  g o v e r n m e n t ,  
a re  r e s p o n s i b l e  f o r  t h e  p r o t e c t i o n  o f  p e r s o n a l  
p r i v a c y :  " t h e  p r o t e c t i o n  o f  o f  a p e r s o n ' s  
r i g h t  t o  pr ivacy:- his  r i g h t  t o  be l e t - a l one  by 
o t h e r  people- - is ,  l i k e  t h e  p r o t e c t i o n  o f  h i s  
p r o p e r t y  a n d  o f  h i s  v e r y  l i f e ,  l e f t  l a r g e l y  t o  
t h e  l aw  o f  t h e  i n d i v i d u a l  S t a t e s . "  K a t z  v .  
U n i t e d  S t a t e s ,  389  U.S. 347, 350-51, 88 S.Ct .  
507, 511, 1 9  L.Ed.2d 576 ( 1 9 6 7 ) .  

- I d ,  T h u s ,  S e c t i o n  2 3  m u s t  b e  r e l i e d  upon t o  d e t e r m i n e  i f  

P e t i t i o n e r ' s  r i g h t  t o  b e  l e t  a l o n e  d u r i n g  h i s  j o u r n e y  was 

v i o l a t e d .  

I t  m u s t  b e  r e c o g n i z e d  t h a t  S e c t i o n  2 3  i s  n o t  a n  a b s o l u t e  

g u a r a n t e e  a g a i n s t  a l l  gove rnmen ta l  i n t r u s i o n .  However, t h e  r i g h t  

t o  p r i v a c y  i s  a f u n d a m e n t a l  r i g h t  a n d  i t  is  t h e  b u r d e n  o f  t h e  

s t a t e  t o  j u s t i f y  t h e  i n t r u s i o n  i n t o  t h a t  r i g h t .  W i n f i e l d ,  s u p r a  

a t  546 .  The s t a t e ' s  b u r d e n  was d e f i n e d  b y  t h i s  C o u r t  i n  

W i n f i e l d ,  supra,  a s  f o l l o w s :  

The bu rden  c a n  b e  m e t  by  d e m o n s t r a t i n g  t h a t  t h e  
c h a l l e n g e d  r e g u l a t i o n  s e r v e s  a c o m p e l l i n g  s t a t e  
i n t e r e s t  a n d  a c c o m p l i s h e s  i t s  g o a l  t h r o u g h  t h e  
u s e  of  t h e  l e a s t  i n t r u s i v e  means .  S e e  , 
E s t a t e  o f  G r e e n b e r g ,  390  So .2d  40 (n. 
1 9 8 0 ) .  

477 So.2d a t  547,  

I n  t h e  p r e s e n t  case  t h e r e  w a s  no  c o m p e l l i n g  s t a t e  i n t e r e s t  

t o  b o a r d  a b u s  and q u e s t i o n  i t s  o c c u p a n t s  w i t h o u t  a n y  s u s p i c i o n  

t h a t  a n  i l l e g a l  a c t i v i t y  was o c c u r r i n g  o n  t h e  b u s .  Assuming  
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a r g u e n d o  t h a t  t h e r e  was a c o m p e l l i n g  s t a t e  i n t e r e s t ,  t h e  s t a t e  

i n t e r e s t  was n o t  b e i n g  attempted t h r o u g h  t h e  u s e  of l e a s t  i n t r u -  

s i v e  m e a n s .  The p o l i c e  o p e r a t i o n  o f  o b t a i n i n g  t r u l y  v o l u n t a r y  

c o o p e r a t i o n  from t h e  p u b l i c  wou ld  o n l y  be  advanced ,  and n o t  com- 

promised, i f  it o c c u r r e d  i n  t h e  less c o e r c i v e  atmosphere of t h e  

s t a t i o n  o r  t e r m i n a l .  A s i d e  f r o m  t h e  p s y c h o l o g i c a l  c o e r c i o n  o f  

q u e s t i o n i n g  t h e  p a s s e n g e r s  o n  boa rd  t h e  b u s  m i n u t e s  b e f o r e  i t  is  

t o  l e a v e g ,  t h e r e  is  no  n e c e s s i t y  i n  b o a r d i n g  t h e  b u s  and  c o r n e r-  

i n g  p a s s e n g e r s  t o  c o n d u c t  p o l i c e  b u s i n e s s  w h e r e  t h e r e  is n o  

f o u n d e d  s u s p i c i o n  o f  c r i m i n a l  a c t i v i t y .  The p o l i c e  c o u l d  a s  

e a s i l y  c o n d u c t  i t s  b u s i n e s s  i n s i d e  o f  t h e  s t a t i o n  w i t h o u t  t h e  

r e s u l t i n g  i n t r u s i o n  i n t o  an  i n d i v i d u a l ' s  r i g h t s  t o  b e  l e t  a l o n e  

d u r i n g  h i s  t r a v e l s . 1 0  

P e t i t i o n e r ' s  r i g h t  t o  b e  l e t  a l one  u n d e r  A r t i c l e  I ,  

S e c t i o n  2 3 ,  i f  s u c h  w o r d s  mean a n y t h i n g ,  w a s  v i o l a t e d  i n  t h e  

i n s t a n t  case. 

~~ 

O f f i c e r  T u r n e r  t e s t i f i e d  t h a t  a t  t h e  t i m e  P e t i t i o n e r  was 
c o n f r o n t e d  t h e r e  would o n l y  be a couple of m i n u t e s  r e m a i n i n g  
b e f o r e  t h e  b u s  w o u l d  l e a v e  ( R 1 9 ) .  

What  i s  g e n e r a l l y  n o t  r e v e a l e d  i n  t h e  b u s  cases is how many 
t i m e s  t h e  r i g h t  t o  b e  l e t  a l o n e  i s  v i o l a t e d .  However, o n e  
o f f i c e r  u s i n g  t h i s  t e c h n i q u e  o v e r  a n i n e  mon th  pe r i od  

10 
- 

sea rched  o v e r -  3 , 0 0 0  b a g s .  S ta te  v .  Kerwick ,  512 So.2d 3 4 7 ,  
348 ( F l a .  4 t h  DCA 1 9 8 7 ) .  
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CONCLUSION 

B a s e d  o n  t h e  f o r e g o i n g  a r g u m e n t  a n d  a u t h o r i t i e s  c i t e d  

t h e r e i n ,  P e t i t i o n e r  requests t h i s  H o n o r a b l e  C o u r t  t o  r e v e r s e  t h e  

d e c i s i o n  of t h e  d i s t r i c t  c o u r t  and  a f f i r m  t h e  r u l i n g  of t h e  t r i a l  

cour t .  

R e s p e c t f u l l y  s u b m i t t e d ,  

RICHARD L. JORANDBY 
P u b l i c  D e f e n d e r  
1 5 t h  J u d i c i a l  C i r c u i t  of F l o r i d a  
The Governmental C e n t e r / 9 t h  F l o o r  
301  N o r t h  O l i v e  Avenue 
West Palm Beach,  F l o r i d a  33401  
( 4 0 7 )  - 3552J5-b 
A s s i s t a I t  P u b l i c  De fende r  
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  copy  h e r e o f  h a s  b e e n  f u r n i s h e d  

t o  RICHARD BARTMON, A s s i s t a n t  A t t o r n e y  G e n e r a l ,  E l i s h a  N e w t o n  

D i m i c k  B u i l d i n g ,  R o o m  2 0 4 ,  111 Georgia Avenue,  West Palm Beach,  

F l o r i d a ,  b y  courier ,  t h i s  5+L\ d a y  o f  DECEMBER, 1 9 8 8 .  


