
JUNIOR McPHERSON, 

Petitioner, 

vs. 

STATE OF FLORIDA, 

Respond en t . 

IN THE SUPREME COURT OF FLORIDA 

CASE NO. 
(4th DCA # 87-2226) 

PETITIONER'S BRIEF ON JURISDICTION 

RICHARD L. JORANDBY 
Public Defender 

MARGARET GOOD 
Assistant Public Defender 
15th Judicial Circuit 
9th Floor Governmental Center 
301 North Olive Avenue 
West Palm Beach, Florida 33401 
(407) 820-2150 

Counsel for Petitioner. 



TABLE OF CONTENTS 

PAC; E 

Table of Contents 

Authorities Cited 

Statement of the Case and Facts 

Summary of Argument 

Argument 

THIS COURT HAS JURISDICTION TO REVIEW THE 
DECISION IN PETITIONER'S CASE BECAUSE THE 

DECISION THAT IS NOW PENDING REVIEW IN THIS 
COURT. 

DISTRICT COURT cImm AS CONTROLLING AUTHORITY A 

Conclusion 

Certificate of Service 

i 

ii 

1 

2 

3 

4 

4 



AUTHORITIES CITED 

CASES 

Jollie v. State, 405 So.2d 418 
(Fla. 1981) 

State v. Avery, 13 F.L.W. 1816 
(Fla. 4th DCA August 3, 1988) 

State v. Brown, 475 So.2d 1 
(Fla. 1985) 

OTHER AUTHOHITIES 

Constitutional Provisions 

Article V, Section 3(b)(4), Florida Constitution 

PAGE 

3 

3,4 

3 

2,4 



STATEMENT OF THE CASE AND FACTS 

Petitioner was convicted of possession of more than 20 grains 

of marijuana in the Circuit Court of the Fifteenth Judicial 

Circuit of Florida. On his appeal to the District Court of 

Appeal, Fourth District, he contended that the trial court erred 

reversibly in denying his motion to suppress because cornering 

petitioner, a ticketed passenger in a non-public area, a north- 

bound bus, is not a voluntary "street" encounter. The district 

court affirmed on the authority of its recent opinion in State v. 

Avery, 13 F.L.W. 1816 (Fla. 4th DCA August 3 ,  1988) (Appendix - 
1). State v. Avery is pending discretionary review in Supreme 

Court Case No. 7 3 ,  2 8 9  on a certified question of great public 

importance as follows: 

NAY EVIDENCE, OBTAINED AS A RESULT OF DEPEN- 
DANT'S CONSENT TO SEARCH, BE SUPPRESSED BY THE 
TRIAL COURT AS "COERCED" UPON THE SOLE GROUND 
THAT THE OFFICER(S) BORDERED A BUS (OR OTHER 
PUBLIC TRANSPORT) AND RANDOMLY SOUGHT CONSENT 
FROM PASSENGERS? 

- Id. at 1818. (Appendix - 4 ) .  

Petitioner McPherson timely filed his notice to invoke the 

discretionary review jurisdiction of this Court. This brief on 

jurisdiction follows. 
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SUMMARY OF ARGUMENT 

The decision of the district court in McPherson v. State, is 

a per curiam opinion which cites as controlling authority a 

decision, State V. Avery, that is now pending review before this 

Court in Case No. 73,289. State v. Avery, 1 3  F.L.W. 1816 (Fla. 

4th DCA August 3 ,  1988) (Appendix - 2-10), certified to this 
Court a question of great public importance. Consequently, this 

Court has jurisdiction to review the decision in petitioner's 

case under Article V, Section 3(b)(4) of the Florida Constitu- 

tion. 
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ARGUMENT 

THIS COURT HAS JURISDICTION TO R E V I E W  THE 
DECISION I N  PETITIONER'S CASE BECAUSE THE 
DISTRICT COURT CITED AS CONTROLLING AUTHORITY A 
DECISION THAT I S  NOW PENDING R E V I E W  I N  THIS 
COURT. 

I n  a f f i r m i n g  p e t i t i o n e r ' s  c o n v i c t i o n  a g a i n s t  h i s  c h a l l e n g e  

t h a t  t h e  m a r i j u a n a  was d i s c o v e r e d  d u r i n g  a n  i l l e g a l  s e a r c h ,  t h e  

d i s t r i c t  court e x p r e s s l y  r e l i e d  upon i t s  own d e c i s i o n  i n  S t a t e  v .  

A v e r y ,  1 3  F.L.W. 1816 ( F l a .  4 t h  DCA Augus t  3 ,  1 9 8 8 ) ,  i n  which  it 

c e r t i f i e d  t o  t h i s  C o u r t  a q u e s t i o n  o f  g r e a t  p u b l i c  importance. 

M r .  Avery  f i l e d  h i s  n o t i c e  of d i s c r e t i o n a r y  r ev iew o n  t h e  c e r t i -  

f i e d  q u e s t i o n  o n  November  2, 1988 ,  and  it is now p e n d i n g  r e v i e w  

i n  t h i s  C o u r t  u n d e r  Case N o .  73 ,289 .  

T h i s  C o u r t  h a s  j u r i s d i c t i o n  t o  r e v i e w  t h e  d e c i s i o n  i n  

p e t i t i o n e r ' s  case b e c a u s e  t h e  d i s t r i c t  c o u r t ' s  per curiam o p i n i o n  

c i t e d  a s  c o n t r o l l i n g  a u t h o r i t y  a d e c i s i o n ,  S t a t e  v .  A v e r y ,  

w h i c h  i s  now p e n d i n g  r ev iew i n  t h i s  C o u r t  on  a q u e s t i o n  o f  g r e a t  

p u b l i c  impor tance .  J o l l i e  v. S t a t e ,  405 So.2d 418 ( F l a .  19811 ,  

S t a t e  v. Brown, 475 So.2d 1 ( F l a .  1 9 8 5 ) .  

A c c o r d i n g l y ,  p e t i t i o n e r  r e q u e s t s  t h i s  C o u r t  t o  a c c e p t  

j u r i s d i c t i o n  p e n d i n g  r e v i e w  o f  t h e  d e c i s i o n  i n  S t a t e  v. Ave ry ,  

supra,  and  t o  o r d e r  b r i e f s  on  t h e  merits f r o m  b o t h  pa r t i e s .  
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CONCLUSION 

Based  o n  t h e  f o r e g o i n g ,  t h e  d i s t r i c t  c o u r t ' s  c i t a t i o n  PCA t o  

S t a t e  v .  A v e r y ,  which i s  p e n d i n g  r ev iew i n  t h i s  C o u r t ,  i s  a case 

t h a t  pa s se s  u p o n  a q u e s t i o n  c e r t i f i e d  t o  b e  g r e a t  p u b l i c  impor- 

t a n c e  a n d  allows t h i s  C o u r t  t o  exercise i t s  j u r i s d i c t i o n  p u r s u a n t  

t o  A r t i c l e  V,  S e c t i o n  3 ( b ) ( 4 )  o f  t h e  F l o r i d a  C o n s t i t u t i o n .  
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